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No. 18-1867
FILED

Jun 24, 2019
DEBORAH S. HUNT, Clerk

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

BARRY WAYNE ADAMS, 

Plaintiff-Appellant,

)
)
)
>

v. )
)

CALHOUN COUNTY; STATE OF MICHIGAN; 
MICHIGAN DEPARTMENT OF 
CORRECTIONS,

ORDER>
)
)
)

Defendants-Appellees. )
)

Before: THAPAR and BUSH, Circuit Judges.*

Barry Wayne Adams, a pro se Michigan resident and former state prisoner, petitions the 

court to rehear its April 24, 2019, order affirming a district court judgment dismissing his civil 

rights complaint filed under various civil statutes, including 42 U.S.C. §§ 1981-1983, as well as 

various criminal statutes.

Upon review, we conclude that we did not misapprehend or overlook any point of law or 

fact when wc issued our prior order. See Fed. R. App. P. 40(a). Accordingly, we DENY 

Adams’s petition for rehearing.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
•T-

*The Honorable Damon J. Keith was on the panel who issued the original panel opinion, 
but due to his death on April, 28, 2019, did not participate in the rehearing process.
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NOT RECOMMENDED FOR FULL-TEXT PUBLICATION

No. 18-1867 FILED
Apr 24, 2019

DEBORAH S. HUNT, Clerk
UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT

BARRY WAYNE ADAMS, 

Plaintiff-Appellant,
.)■

)'
)
) ON APPEAL FROM THE UNITED 
) STATES DISTRICT COURT FOR 
) THE WESTERN DISTRICT OF 
) MICHIGAN

y.

CALHOUN COUNTY; STATE OF MICHIGAN; 
MICHIGAN DEPARTMENT OF 
CORRECTIONS, .)

Defendants-Appellees. )
y

ORDER

Before; KEITH, THAPAR, and BUSH, Circuit Judges.

Barry Wayne Adams, a pro se Michigan resident and former state prisoner, appeals a 

district court judgment dismissing his civil rights complaint filed under various civil statutes, 

including 42 U.S.C. §§ 1981-1983, as well as various criminal statutes. This case has been referred 

to a panel of the court that, upon examination, unanimously agrees that oral argument is not 

needed. See Fed. R. App. P. 34(a).

In 2016, Adams sued the County of Calhoun, Michigan (“the County”), the State of 

Michigan, the Michigan Department of Corrections (“MDOC”), and unspecified Jane and John 

Doe defendants, seeking monetary and injunctive relief. In his amended complaint, Adams, who 

identifies himself as a “natural person.” acknowledged that he was incarcerated from March 5, 

2007, through February 29, 2015, for failure to pay child support. He claims that the defendants 

and their “agents and confederates” violated his rights under: (1) the Fourteenth Amendment by
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interfering with his “Constitutional right” of paternal dominion over his two minor daughters; and 

(2) the Thirteenth Amendment and the “Anti-Peonage” statute, 42 U.S.C. § 1994, by improperly 

arresting and incarcerating him for failure to pay child support. He characterized the child-support 

payments as a “fraudulently-assigned ‘debt’” and his prosecution and incarceration as “being 

deprived of his liberty,” and he asserted that he was placed in a “de facto system of ‘peonage’” for 

failure to pay the debt.

The MDOC and the State of Michigan moved to dismiss the complaint based on Eleventh 

Amendment immunity, and the County moved to dismiss the complaint on numerous grounds, A 

magistrate judge recommended that the district court dismiss Adams’s claims against the MDOC 

and Michigan and that it construe the County’s motion to dismiss as a motion to quash improper 

service of process. The district court overruled Adams’s objections and rejected his argument that 

the magistrate judge had overlooked the fact that his complaint also asserted claims under 18 

U.S.C. §§ 1582,T593A, 1595, and 28 U.S.C. § 1651. The district court determined that; Adams 

lacked standing to pursue relief under the various criminal statutes ; the MDOC and Michigan were 

entitled to Eleventh Amendment immunity; and, even though the Trafficking Victims Protection 

Reauthorization Act (“TVPRA”), 18 U.S.C. § 1595, provided for a civil remedy, the statute did 

not abrogate state sovereign immunity. Therefore, the district court granted the MDOC and 

Michigan’s motion to dismiss, quashed improper service against the County, and granted Adams 

fourteen days to effect proper service on the County.

Subsequently, the County moved to dismiss the complaint, see Fed. R. Civ. P. 12(b)(6), 

arguing that Adams’s claims were barred by the Rooker-Feldman1 doctrine. Adams responded 

and moved for summary judgment. The magistrate judge recommended that die district court grant 

the County’s motion because Adams’s complaint constituted a challenge to the state-issued child 

support order and his 2007 conviction for failure to pay child support. The magistrate judge also 

recommended denying Adams’s motion for summary judgment and dismissing the unserved Jane

. v- ►
* ?■

DC. Court of Appeals v. Feldman, 460 U.S. 462 (1983); Rooker v. Fid. Tr. Co., 263 U.S. 413 
(1923).
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and John Doe defendants. The district court rejected Adams’s objections, adopted the magistrate 

judge’s recommendation, and dismissed the case. The district court also denied Adams’s motion 

for reconsideration.

On appeal, Adams reasserts his claims. He argues that the district court erred when it: 

(1) determined that Michigan and the MDOC were entitled to Eleventh Amendment immunity 

because those defendants are “de facto corporate” entities; and (2) concluded that his claims were 

barred by the Rooker-Feldman doctrine because he was not “collaterally” attacking his “illegal 

incarceration” but instead sought relief under 18 U.S.C. §§ 1581-95, 28 U.S.C. § 1651, and 42 

U.S.C. § 1994. In addition, he argues that the district court erred when it: ordered him to “re­

serve” the County because he completed his initial service using the United States Postal Service; 

mischaracterized his claims; and failed to acknowledge the allegedly vindictive prosecution 

asserted in his complaint. Adams requests oral argument, and he moves for summary disposition 

of the appeal based on the defendants’ failure to file appellate briefs.

We review de novo a district court’s dismissal under Federal Rule of Civil Procedure 

12(b)(6). Winget v. JP Morgan Chase Bank N.A., 537 F.3d 565, 572 (6th Cir. 2008). To avoid 

dismissal for failure to state a claim, “a complaint must contain sufficient factual matter, accepted 

as true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft y. Iqbal, 556 U.S. 662, 

678 (2009) (quoting BellAtl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.” Id.

The district court properly dismissed Adams’s claims against the State of Michigan and 

the MDOC. The Eleventh Amendment “bars all suits, whether for injunctive, declaratory or 

monetary relief, against the state and its departments.” Thidkol Corp. v. Mich. Dep’t of Treasury, 

987 F.2d 376, 381 (6th Cir. 1993) (citing Pennhurst State Sch. & Hosp. v. Haldennan, 465 U.S. 

89,100-01 (1984)); see Will v. Mich. Dep’t of State Police, 491 U.S. 58,67 (1989). Michigan has 

not consented to civil suits in federal courts. See Abick v. Michigan, 803 F.2d 874, 877 (6th Cir. 

1986). Thus, the Eleventh Amendment bars Adams’s claims against the State and the MDOC. 

See Sims v. Mich. Dep’t qfCorr., 23 F. App 'x 214,215 (6th Cir. 2001) (bolding that the “MDOC
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is entitled to Eleventh Amendment immunity”). Despite Adams’s reliance on 18 U.S.C. § 1595, 

the-district court properly determined that Congress did not abrogate state sovereign immunity 

through the TVPRA. See Mojsilovic v. Okla. ex rel. Bd of Regents for Univ. ofOkla., 841 F.3d 

1129,1134 (10th Cir. 2016). Moreover, the district court properly determined that Adams lacked 

standing to bring claims pursuant to criminal statutes that do not provide for a.private cause of 

action because, in general, “ a private citizens lacks a judicially cognizable interest in the 

prosecution ... of another.” Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973).

The district court also properly dismissed. Adams’s challenge to the state-issued child- 

support order pursuant to the Rooker-Feldman doctrine. Under this doctrine, a federal district 

court should not entertain a case brought by a litigant who lost in state court and seeks appellate 

review of that decision by a federal court. See Feldman, 460 UiS. at 482 &n. 16;/footer, 263 U.S. 

at 415-16. The doctrine is confined; to cases that are “[1] brought by state-court losers 

[2] complaining of injuries caused by state-court judgments [3] rendered before the district court 

proceedings commenced and [4] inviting district court review and rejection of.those judgments.” 

ExxonMobil Corp. v. Saudi Basic Indus, Corp., 544 U.S. 280,284 (2005). Exxon emphasized the 

“limited” applicability of the doctrine. Id. at 291. “[TJhe pertinent inquiry after Exxon is whether 

the ‘source of the injury5 upon which plaintiff bases his federal claim is the state court’judgment 

•” Kovacic v. Cuyahoga Cty. Dep’t of Children & Family Servs., 606 F.3d 301,309 (6th Cir. 

2010) (quoting McCormick v. Braverman, 451 F.3d 382, 394-95 (6th Cir. 2006)). As we have 

held, “[i]f the source of the injury is the state court decision, then the Rooker-Feldman doctrine 

would prevent the district court from asserting jurisdiction. If there is some other source of injury, 

such as a third party’s actions, then the plaintiff asserts an independent elaim.” McCormick, 451 

F.3d at 393; see also Coles v. Granville, 448 F.3d 853, 858 (6th Cir. 2006).

To the extent that Adams challenged the determination that he was required to pay child 

support, the claim is barred by the Rooker-Feldman doctrine. Adams alleged that the State of 

Michigan improperly ordered him to pay child support. That order is the source of Adams’s 

alleged injury. See Kovacic, 606 F.3d at 309. Adams’s federal claim for relief could be predicated' 

only upon a determination that the State of Michigan improperly ordered him to pay child support.

V
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Were the district court to provide the relief sought by Adams, the court would, in essence, he 

reviewing and overturning the state-issued child-support order. The district court properly 

determined that it lacked jurisdiction to conduct such a review or to grant the relief as requested.
• i , . • •• '•

See Feldman, 460 U.S. at 482 & n. 16.

Adams also sought monetary relief for his allegedly improper incarceration for failure to

pay child support. Although not addressed by the district court, this claim is barred by the holding
; :

in Heck v. Humphrey, 512 U.S. 477 (1994). Under Heck, a plaintiff may not bring a § 1983 action 

to obtain damages “where success would necessarily imply the Unlawfulness of a (not previously 

invalidated) conviction or sentence.” Wilkinson v. Dotson, 544 U.S. 74, 81 (2005). Adams does 

not seek to overturn his prior conviction for failure to pay child support, but he expressly requested 

monetary relief, for the allegedly invalid conviction. He claimed that the defendants and its “agents 

and confederates” unconstitutionally arrested and incarcerated him for failing to pay child support 

in violation of the Thirteenth and Fourteenth Amendments and the Anti-Peonage statute, Adams . 

attempts to characterize his claims as a challenge to his alleged placement .into involuntary 

servitude, but he acknowledges that he is challenging “the previous illegal 8-year incarceration” 

and the “non-frivolous claims that specifically identified the cause for [his] imprisonment.” He 

also acknowledges that the disposition of his claims “hinge[s] on whether the deciding jurists 

choose[] to accept... that [his] 8-year incarceration for ‘failure to pay’ cpnformsvto the accepted 

definition of ‘peonage.’” Therefore, his request for monetary relief “would necessarily imply the 

unlawfulness” of his incarceration for failure to pay child support. See id. Because Adams failed 

to allege that his conviction has been overturned or called into question through other processes, 

this claim is barred by Heck. See 512 U.S. at 487.

Adams’s remaining appellate arguments do not warrant relief. He presents no argument 

that the allegedly erroneous order that he “re-serve” the County prejudiced the outcome of the case 

•or resulted in an improper application of the Rooker-Feldman doctrine: In addition, his vindictive- 

prosecution claim was properly dismissed. “[A] criminal prosecution which would not have been 

initiated but for vindictiveness is constitutionally prohibited.” Bragdn v. Poindexter, 249 F.3d 

476, 481 (6th Oir. 2001). Vindictive prosecution may be established in two ways: First, “a

t
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defendant may demonstrate ‘actual vindictiveness,’ i.e., lie may establish through objective 

evidence that a prosecutor acted in order to punish the defendant for standing on his legal rights.” 

Id. (quoting United States v. Meyer, 810 F.2d 1242,1245 (D.C. Cir. 1987)). “Second, a defendant 

may establish that, in the particular factual situation presented, there existed a ‘realistic likelihood 

of vindictiveness’ for the prosecutor’s action.” Id. (quoting United States v. Andrews, 633 F.2d 

449,453 (6th Cir. 1980)). Adams’s claim that he was prosecuted in an effort to prevent him from 

pursuing a civil lawsuit against unnamed city officials is entirely speculative and conclusory 

because he acknowledges throughout his complaint and appellate brief that he was prosecuted and 

convicted because he failed to pay court-ordered child support.

Accordingly, we DENY the requests for oral argument and summary disposition and 

AFFIRM the district court’s judgment.

ENTERED BY ORDER OF TIIE COURT

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION

BarryWayne Adams, 
Plaintiff,

)
)
) No. L16-CV-678
)v.
) HONORABLE PAUL.L. MALONEY

County of Calhoun, 
.Defendant.

)
)
>

ORDER DENYING MOTION TO AMEND JUDGMENT

.Plaintiff .Barre Adams claimed that Calhoun County violated his right-of “paternal 

dominion” under the Fourteenth Amendment and violated his rights under the Thirteenth 

Amendment and Anti-Peonage statute by incarcerating him for a “failure to.pay.”

Fhe Court granted Calhoun County’s motion to dismiss and entered judgment on 

March 15, 2018. (ECF Nos. 52-53.) Hie matter is now before die Court, on PlaindfFs timely 

( .motion to alter die judgment under Federal Rule of Civil-Procedure 59.

Motions to alter or amend judgment under Rule 59(e) may be granted if: there is a

clear error of law, newly discovered evidence, an intervening changein controlling law, or to 

prevent manifest injustice, GenCorp, Inc. v. Am. Inti l hides writers, 178 F.3d 804, 833-34

(bdi Cir. 1999); sec also ACLUv, McCreary Qy, 607 F.3d 439,450 (6diCir. 2010). Further,

under the Court’s local rules, “motions for reconsideration that .merely present die same 

.issues ruled upon by die Court shall not be granted.” W.D. Mich. LCivR 7.4(a).To prevail 

oil Such a motion, a movant must show “not only a palpable defect by which the Court and 

die parties have been misled, but also show that a different disposition of the case must result

from Correction thereof.” Id.
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'Hie Court held that Plaintiffs claims were barred hv the Rooker-Fddmm doctrine. 4 

Plaintiff, in his seventeen-page filing, does not squarely address the Court’s holding, let. alone 

highlight any error that would allow die Court to grant his motion. Instead, Plaintiff continues 

to recycle the. same block quotations for propositions of law that are not at Issue here.

In short, Plaintiff has given die Court nodung to reconsider; he has not demonstrated 

a Clear error of law, newly discovered evidence, a change in law, or dial the granting the 

motion, is required to prevent manifest injustice. Accordingly, the Court DENTES Plaint ill’s 

motion (ECF No. 54).

rr IS SO ORDERED.

Date: lulv 2. 2018 As/ Paul L, Maloney „
Paul.L. Maloney 
United States District Judge

2
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION

Barry Wayne Adams,
Plaintiff,

)
)
) No. U6-CV-678
)v.

HONORABLE PAUL L. MALONEY)
County of Calhoun,

Defendant.
) ,
)

ORDER ADOPTIN G R & R

Plaintiff Barry Adams claims that Calhoun Comity violated his right of “paternal 

dominion” under die Fourteenth Amendment and violated his rights under the Thirteenth 

Amendment and Anti-Peonage statute by incarcerating him for a “failure to pity.” Calhoun 

County filed a motion to dismiss and Plaintiff filed a single document that the Cduft 

construes as a response to the motion to dismiss and as a motion for summary judgment.

On February 27, 2018, United States Magistrate Judge Ray Rent issued; an R %, R 

recommending that die complaint be dismissed for want of jurisdiction pursuant; tp die 

Rooker-Feidman doctrine. The matter is now before the Court: on Plaintiffs objections tp; 

die R &. R.

The Court is required to make a de novo determination of those portions of the; 

R & R to which specific objections have been made, and may accept, reject, Or modify arty 

or all of the Magi strate Judge's findings or recommendations. 28 U.S.C. § 636(b)(1); Fed. R. 

City P. 72(b). “[A] general objection to a magistrate's report, which fails to specify the Issues^ 

of contention, does not satisfy the requirement that an objection be filed. Die objections 

must be clem enough to enable die district court to discern those issues that are dispositive
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and contentious.” Miller, v. Currie, 50 F.3d 373,380 (6th Cir. 1995)'. Simply disagreeing-\vit3i

a Magistrate Judge's conclusions or summarizing what was already presented is not ah

Objection. See Brown v. City of Grand Rapids, 2017WL 4712064 (6th Cir. 2017).

First, a brief recounting of the facts giving rise to Plaintiffs claims. In:2007, Plaintiff 

was convicted of failure to pay child support as required by a court order, in violation of 

MOL § 750.165, and sentenced to 25 to 96 months’ imprisonment by the Calhoun County 

Circuit Court, Piaintiffwas discharged from M.DOC custody on February 28,2015, Plaintiff’s 

claims under the Thirteenth Amendment, Fourteenth Amendment, and 42 U.S.Ci § 1:994 

iarise from his-conviction and incarceration under state law.

Plaintiffs objections are colorful, to say the least. At various points, he:

♦ Accuses Judge Kent, of using' “psycho-affective rhetorical sophistry” to , 

“attempt, to overwhelm the capacities-of critical lay cognition ... (ECF No.

50 at -PageID.299.)

J

* Asserts that the R &R evidences “the lack of judicial temperament that is

required to adjudicate a pro Se litigants pleadings . .. .” (Id. at PageID.301.)

• • * Asserts drat both Calhoun County and Judge Kent’s “disturbing inabilities to 

accurately discern, or merely pretend to not discern, the nature of [his]; .dearly* 

presented claims is reflective of an underlying autiioritariopathy .....”

The Court has thoroughly reviewed all of Plaintiffs objections and finds.that only one 

merits brief mention because it addresses die'dispositive issue—'whether the Rooker-Feldman 

doctrine applies, •

*

2
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. Construing Plaintiffs filing with all liberality, he. asserts drat 42 f LS.C. § 1994 (the' 

Anti-Peonage stamre) renders the judgments in his state court proceedings “a legal nullity.” 

However, this statute renders void “die voluntary or involuntary' service or labor of any 

persons, as peons, in liquidation of any debtor obligation ...Id.

Plaintiff is not the first to attempt to use die 'Thirteenth.. Amendment and Anti- 

Peonage statute to challenge state-imposed child support or attempt to avoid die 

^consequences of railing to pay the same. See, e.g., Maleyv. Kansas, 2012 WL 12829188 (D,

Kan. 20121; State ex rel Schmitz v. Knight, 2006 WL 2126327 (Wash. App. 1st Div. 20061;: 

Zentz v. Alabama, 2007 WL 2461915 (M.D. Ala. 2007); Child Support Agency y Doe, 125: 

P:3d 461 (Haw. 2005); McKenna, v. Steen, 422 So. 2d 615 (La. App. 1982) (Finding:I

allegations that child support order imposed on a law student amounted to an imposition of 

involuntary servitude by forcing him to continue in his previous occupation “so iudierpus- 

..that they hardly dignify a response”). Like those before him, Plaintiffs theory fails. Therejs 

do comparison between paying court-ordered child support and coriipulsory, involuntary 

servitude.

5

Accordingly, Plaintiffs claims are in fact barred by die Rookcr-Feldmali doctrine. 

“The pertinent question . . . is whether die ‘source’ of injury5''upon which plaintiff bases his 

federal claim is the state court judgment.” In re Cook, 551 F.3d 542, 548 (6di Cir. 2009). 

Because the source of Plaintiff seeks review of his conviction for failing to pay court-ordered 

child support, the source of his injury is clearly a-state court judgment. See, e.g,, Rowe v. ^Gity

of Detroit, 2000 WL 1679474 (6th Cir. Nov. 2, 2000) (concluding that claims reflecting

c3
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dissatisfaction with state court child support orders were non-justiciable iti Jfedebal edtift 

pursuant to Rooker-Fc'dmajj).

Thus, the R &R (ECF No. 49) is ADOPTED as tire opinion of the Court.

Plaintiffs objections (ECF No. 50) to the R & R are OWRRTTT F.D 

Defendant Calhoun County’s motion to dismiss (ECF No. 37) is GRAhTEED and 

Plaintiffsmotion for summary judgment (ECF No. 43) is DENIED,

JUDGMENT TO FOLLOW, ■

XT IS SO ORDERED,

Date:. March 15. 201:8 /s/ Paul L. Malonev
Paul L. Maloney 
United States District Judge;

4
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION

Barry Wayne Adams, 
Plaintiff,

)
)

No. l:lfi-CV-678)
)v.
) HONORABLE RAUL L. MALONEY

Coun'iy of Calhoun, 
Defendant

)
)

TUDGMENT

In accordance with the Order entered on this date (ECF No. 52), and pursuant to 

Tedefal Rule of Civil Procedure 58* JUDGMENT lierebyeiiters.

IT IS SO ORDERED.

Date: March 15. 2018 As/ Paul L. Malonev
Paul L. Maloney 
United States District Judge

A
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION

BARRY WAYNE ADAMS,

Plaintiff,
File No. 1:16-CV-678

v,.
HON. PAUL L. MALONEY

COUNTY OF CALHOUN et al.,

Defendants.
/

ORDER

Before the Court is Plaintiffs objection to the dismissal of his claims against Defendants 

State of Michigan and the Michigan Department of Corrections, and to the magistrate judge’s order 

striking two of his filings as improvidently filed. This is the third time that Plaintiff has objected to 

these decisions. For the reasons stated in the Court’s prior orders,

IT IS ORDERED that Plaintiffs objections (ECF No. 40) are DENIED.

Dated: May 4, 2017 /s/ Paul L. Maloney
PAUL L. MALONEY
UNITED STATES DISTRICT JUDGE
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UNITED.STATES-DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION

BARRY WAYNE ADAMS; 

Plaintiff,
File No. 1:16-GV-678’

V.
HON. PAtJL L. MALONEY

COUNTY OF CALHOUN, etal,,. 

Defendants,
J

ORDER

This/is .a civil rights action by an individual proceeding pro se. On March 3, 2017, United 

States Magistrate Judge Ray. Kent, struck two documents filed by Piaintiff.for failure to follow the 

Cburt’s local rules iegardihgthe/form and substance Of dispositive mdtions (ECF No. 26), .Plaintiff 

has filed an pbjectiontp this-order <ECF No: 31), which the Court.construes as an.appeal to the 

district judge. Plaintiff has also: filed an/objection tbthe Court’s March 24,2017 ordcr-adopting the. 

Report and Recommendation- of the magistrate judge fECE No. 33). The Court, construes this 

objection as a motion .for reconsiderari.on. For thexeasons that.follow, PlaintifTs objections will be 

denied.

Appealfrom Magistrate Judge’s Order;

The'magistfatejudge struck/two documents filed by Plaintiff that he titled “notices’7 of 

request forfelief. Thgniagistrate judge noted thatihese documents contained “aspects of a motion, 

briefand declaration under penalty ofp6rjuryi”but.they did not follow the local rules, which require 

that a motion be accompanied by a brief containing a‘^concise statement ofthe reasons in support 

of the party’s position”’ and citing “‘all .applicable federal rules of procedure, all .applicable local
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-miesVand'other-authprilies.upon^which 

LCivK7j(a5):) ■

^frtagjstratejudgeVsfesd^lutiondf.anbn-disposMve.pretrialniatter.shouldbemodifiedenset 

fcid6 °n appeaTonlylfitis'cle^ | ;636tb)p)(A); led. fe

72(k)^:Thfe m^stratejudge’s-,drddfw'as;.nbt:eieafiy:eitbne6iite bfcdnlxaTy'tolaw.,Thebulk 

of RMntilrs;'d6cumenfs are w'nttemin 'yerbose;IegaleseiAyith:eqncl.uspry statements Supported by 

citations ;ionumerpus:rules aHa|sygtisfa|M|?a^S| list of bl ockquotes tallegalsourees'thatliaye 

lie or no; apparent Bearing, on'the subject -matter at hand. It is difficult to disGem; the ;issues.un 

contention' in-PlamtifPsfdocurnenis, ieValone his position and the ‘‘Cgnqise sthtenient::pf reasons’'’ 

■supporting it,

.Mbfebyefjtolfeeexfehf’thatPlaihtiffsdughtsomeformofreliefihis'requestswerepremature, 

;Wheh3iis: notices were, filed; the only two defendants that had been.properiy served. with the 

complainthad filed mpfens Jo disfess^onc^ounds^M suit. Thosedefendantsbave

'Since been dismissed. The other defendants, Galliounfeountyand unidentified-state actors, ha$nsf 

been properly served.-Calhoun 'County has recently been served with Jhe 'complaint, but it has.hot 

yet'had aii jopp'ortunit^ to;rcspohd: to iit.. Plaintiff Can- renew, any requests' for refefiagamst any 

Remaining defendanfsby-filing his;requests in a:proper form-.

:M^omforEeedri§iieratito

Under Riile Pflf bfAHeiFederai,:Rules bfiOivil Procedure; ano'mfinal order is subjbcttq: 

reconsiderationiaiany.tixnej'b'e'fore'en'try .

:607?F3d43^, Western-iliM

th'at^motidns-fdrrecbnsideratibnwhi'GhmerelypresentfhesameissuesTOiednponbytheCqurtshall:

*.y

2-
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ndt^be^granted,”,.Further,, reconsideration is; appropriate only .when,.tlie ;moyant “d.em;onstrate;[s] a 

PalRab]e defe^iby-^hiCh the Court and die .parties haye 'been misled...,, .land] that ^different 

disposition Must resist froth a.'coffectibh thereof:’’ Mi

'Plaintiff hassnpt shown a palpable defect from which a djffere^^^

Plaintiff reiterates .Ms: arguments that the State ;pf Michigan and the Michigan ’Department of 

Corrections are not immune ffomvsuitMff deralnpufffor hisvcMinSv buthe cites no valid authprity. 

tojsupport his position.: IHe-ls fipirectHhat MiyiduaLpMCMs are Subject ;to: suit, bufihat has iib 

bearing: on ^gttahl can sub the :state itself: He, claims; that the: Constitution .abrogated state 

sovereign immunity through the Thirteenth •Amendmenkand-18; GS.G § ,1-59.5^ but ;he does.;npt 

addressitheTreaspmng todfie centi-apyilhat theGduft cited vtiMejsildyli % dMahoma iS, £d. of 

Kizgeriisfor Univ,,ofOkM,- 84i E.3d,lT29,1133 (lffihCir. 2016){(noting that § 085 wasenacted 

through Congress’ powe^nd^^CPEOTW^^ Congress

doesnorhayeauthorityl6abrbgate;statg:sdyefei^.immM 0onimerGeGlause);in:other

words,whiie § .T59'5.:creates a:right to bring.suit.against an:ihdiyMualj;it;dpes,;npt;a suit against 

a state-or. itsMepartmentf,

Piamtiff:ais6;ol5jects 'td the Courtis delefminationlhat’heffailedTo properly:serve Calhoun 

County in/accordanee;with Rrite;®$ ofAeTederdlMesdf Civil 0ocredufe.:This objectionis 

moot'becauseCaihopnGounty has,aCcepted,service.

'Accordihgly,

iTlSORDEREDlhat Plaintiffs pbjeetibns;(HCF Nos.v31,/335 are DENIED

0ated: April Mi 2017 isL Paul L. Maloney
PAUL-L. MAHONEY
UNITED STA'T-ES0IST,RIGT;JO0QE

3'
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION

BARRY WAYNE ADAMS.

Plaintiff,
File No. I :i6-cv~:678

v.
HON. PAUL L, MALONEY

COUNTY OF CALHOUN et al.,

Defendants.

ORDER

This is a civil rights action by an individual proceeding^mse. On March 3,2017, United States: 

Magistrate Judge Ray Kent issued a Report and Recommendation (“R&R”), recommending that the Court 

grant motions flled by Defendants County ofCaUtouii, the State of Michigan,and the Michigan Department 

of Corrections (“MDOC”) (ECFNo. 27). Plaintiff hasfiledobjeciions totheR&R (ECFNo.28).Forthe 

reasons that follow, Plaintiffs objections wilfbe denied and the R&Rwillbe adopted, as the opinion of the 

Court;

This Court is required to make a denovo review of those portions of a R&R to which specific 

objections are made, and may accept, reject, or modify any or all of the Magistrate Judge’s findings or

recommendations. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)(3).

A. Defendants State of Michigan and MDOC

The R&R recommends granting the motion for dismissal of Defendants-State of Michigan and the 

•MDOC because they are immune from suitinfederal court. Plaintiff objects that he did noi sue “Michigan”; 

rather, he sued “de facto corporate forms (COUNTY OF CALHOUN; STATE OF MICHIGAN;



MICHIGAN DEPARTMENT OF CORRECTIONS) who arc not entitled to ‘sovereign immunity!)]”’ 

(PL’s objs.i ECF No. 28s PageID.176:) However Plaintiff chooses to characterize them, the State of 

Michigan and the MDOC are defendants in this action and they are immune from suit in federal court.Thus; 

the Court discerns no error in the recommendation for their dismissal.

Plaintiff contends that the R&R acknowledged his claim under 42 -U.S.C; -§ 1983, but did not 

acknowledge his claims under other statutes, including: 18 U.S.C. §§ 1582,1593A, 1595;and28US.C. 

.§ 1651. Even iftheR&R erred in overlooking these claims,this error does not change the result. 3 8 U.S.C. 

§§1582 and 1593 A are criminal statutes. They are not enforceable by private citizens. A private citizen 

“lacks a judicially cognizable interest in the prosecution or nonprosecution of.another.” Diamondv. 

Charles,476 U.S. 54,64 (1986); see alsoLindaR.S. v. RichardD.,410U.S. 614,6lT(l973);Marti* 
y- Monm, No. 03-2169,2004 WL445720, at *1 (6th Cir. Mar. 9,2004). Although 8 2c. § 1595 

provides a Civil remedy to redress harm from a violation of these criminal statutes, Congress did not 

. - abrogate state sovereign immunity through § 1595. Mojsilovicv. Oklahoma exrel.-Bd. ofRegenlsfor 

Univ. ofOkla., 841 F.3d 1129,1134 (10th Cir. 2016). Consequently, Defendants State of Michigan and

the MDOC are immune from suit for that claim as well. Finally, the All Writs Act, 28 UiS.C.,§T651, is 

n9tat1 independent source ofiurisdiction for a court. Itpermits the issuance of writs in aid of the jurisdiction 

that the Court independently possesses. Syngenta Crop Protection, Inc, v.Henson, 537U.S, 28 (2662); 

fropfv. Fidelity Nat Titlehis., Co., 289 F.3d 929,943 (6th Cir. 2002) (holding that federal courts must 

have an independent basis for subject matter jurisdiction in order to issue a writ under § 1651). Because 

the Court does not have independent jurisdiction over any claims against the State of Michigan and the 

MDOC, the All Writs Act does not apply.
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B. Defendant Calhoun County

The R&R recommended treating Defendant Calhoun County’s motion for dismissal underRule 

12(b)(5) as a motion to quash seivice. Plaintiff servedthe complaint on Calhoun County himselfratherthan 

using a third party, in violation of Rule 4(c) of the Federal Rules of Civil Procedure. The R&R recommends 

granting Plaintiff an additional 14 days to effect proper service.

Plaintiff acknowledges in his objections that he personally mailed the complaint and summons to 

Defendant, but he contends that it was the United States Postal Service that actually served the complaint. 

Even if service by an employee of the postal service complies with Rule 4(c), however, Plaintiff also failed 

to comply with Rule 4(j), which applies to service upon a state or local government. This Rule provides that 

’ a county must be served by “delivering a copy of the summons and of the complaint to its chief executive

officer,” or in a manner permitted by state law. Fed. R. Civ. P. 4(j)(2). Statelawpermitsserviceupona 

couhty by personally serving “the chairperson ofthe county commission or the county clerk.” Mich. Ct. R, 

-r = . 2.105(G)(1). Plaintiffhas not complied with any ofthese rules. Thus, the Court, agrees that service was

Improper.

Plaintiff contends, without support, that the Court should ignore the requirements OfRuie 4 and 

deem the complaintto have beenproperly served because Defendant’s attorney has filed an appearance 

'.and a motion to dismiss. A party may file a motion objecting to the sufficiency of service without waiving 

the service requirements. “A Rule 12(b)(5) motion, is the proper vehicle for challenging themode ofdelivery 

ofthe summons and complaint5B Wright & Miller Federal Practice and Procedure: Civil 3d § 1353 

(2004). Defendant has filed such a motion and is entitled to a ruling on"it.

Accordingly, for the reasons stated herein and in the R&R:

3



IT IS ORDERED that Plaintiffs objections to the R&R (EOF No. 28) are DENIED.

IT ISFURTHER OBHERED thatfheR&R(ECF No 27) is APPROVED and ADOPTED

as the opinion of this Court.

IT IS FURTHER ORDERED that the motion to dismiss filed by Defendants State of Michigan 

and the Michigan Department c f Corrections (ECF No. 8) is GRANTED. Defendants State ofMichigan 

and the Michigan Department of Corrections are DISMISSED from the case.

IT IS FURTHER ORDERED that the motion to dismiss filed by Defendant Calhoun County 

(ECF No. 10), construed as a motion to quash service, is GRANTED. The summons served on the 

County is QUASHED

IT IS FURTHER ORDERED that the Clerk is directed to reissue a summons for Calhoun 

County. Plaintiff is given an extension of 14 days to effect service on Calhoun County.

Dated: March 24.2017 Is/ Paul L. Maloney
PAUL L. MALONEY
UNITED STATES DISTRICT JUDGE

4
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Gaseii:16^00678^LM^RSK: EGF^(3K27 fjled:0303^7; RagGlD:l69 ;P.age i:6f 6.

l^TOD STATESfDISTRICTmURT 
WESTER DlSTRlCCOFMGfflGAE 

SOUTHERN DIVISION

BARRY W#fNE ADAMS, 

iPlaintiiT Gase’No, 1 :M-cy-678

y. T-Ion.Paul L. Maloney

COUNTY m CALHOUN, 
STATEDF MICHIG AN;, and 
MICHIGAN DEPARTMENT 
OE CORRECTIONS,

Defendants,
J.

REPORT AND RECOMMENDATION

This; is civil rights action brought pursuant/to ^'U.S-.C.: | 1!983- against

defendantsfCoimty oTCalhbw^ tke State pfMichiphT“Kficiiigah-^ arid the' Michigan.

• Department of Corrections pMDOC^|. This matter

filed-by defendants ^eKigan:attd MfOG pjckehib; ^and;tbeComityfadcket;hb; TO). 

Plaintifrramefided complaint

In hia.amendedc-omplaintj'plaintiffidentifies himSelr aTnatural per^ 

“inhabitant pfth'e. republibdTMieldgan.” Aihend. .COmpl. fdofeno. 5, pagelb.65), Since ;1996, 

pWinfifMUdged;th'at‘Wrtainagents-:andd6nfedefates”’of defendants;have conspiredto depnveMm 

ofhis“cpnstitudbnally-prptectedtightstp-the;dbmimon} associaponvpndpbnsprtiympfhisPatura'l 

daughters:” Id. fat: Bagelb.65. Specifically; oh. October 31, 2006, plaintiff was; arrested “with 

malicionsintent and underTraudulentpretenses’^py agents pfthe County, $du iFronl Marcht, f20Q7 

toTebma^S/SOI^dto^mei^fyear^
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deprived [plaintiff] of his liberty (for a purported ‘failure to pay’ a fraudulently-assigned ‘debt’)”. 

Id. at PageID.66.

Plaintiff appears to raise two constitutional claims. .First, plaintiff alleged that

defendants violated his “clearly-established Constitutional right” of paternal dominion under the

Fourteenth Amendment. Id. at PageID.67-68,70. Second, plaintiff alleged defendants violated his

rights under the Thirteenth Amendment and the Anti-Peonage statute by incarcerating him for a

“failure to pay.” Id. at PageID.68, 70. Plaintiff seeks 52,500,000.00 in damages. Id. atPageID.70.

Defendants Michigan and MDOC’s motion to 
dismiss (docket no. 8)

Defendants Michigan and MDOC have moved to dismiss plaintiff’s complaint 

pursuant to Fed. R. Civ. P. 12(b)(6) for failure to state a claim upon which relief can be granted.1 

A complaint may be dismissed for failure to state.a claim if it fails to give the defendants a fair notice 

of the claim and the grounds upon'which it rests. Bell Atlantic Corporation v. Twombly, 550 U.S, 

544, 555 (2007).

[A] complaint must contain sufficient factual matter, accepted as true, to state a claim 
to relief that is plausible on its face. A claim has facial plausibility when the plaintiff 
pleads factual content that allows the court to draw the reasonable inference that the 
defendant is liable for the,misconduct alleged. The plausibility standard is not akin 
to a probability requirement, but it asks for more than a sheer possibility that a 
defendant has acted unlawfully. Where a complaint pleads facts that are merely 
consistent with a defendant’s liability, it stops short of the line .between possibility 
and plausibility of entitlement to relief.

Ashcroft v. Iqbal, 556 U.S. 66'2, 678 (2009) (internal citations and quotation marks omitted). In

n.

‘ For reasons discussed in § III, infra, plaintiffs sendee of process on defendants Michigan and the 
MDOC were defective and the summonses could be quashed pursuant to Fed. R. Civ. P. 12(b)(5). However, 
because these two defendants have not objected to service and have voiuntarily appeareddn this action, the 
Court will not raise the. service of process issue sua’lspiMM

2
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making this determination, fee complaint Must be construed id the light most favorable to the 

plaintiff, and its well-pleaded facts must be accepted as true. Morgan v. Churchs Fried Chicken, 

829 F.2d 10,12 (6th Cir. 1987). However, while pro se pleadings are to be liberally construed, 

Williams, 631 F.3d at 383, “this court is not required to conjure up unpled allegations." Dietz v. 

Sanders, 100 Fed. Appx. 334, 338 (6th Cir. 2004).

“To state a claim under 42 U.S.C. § 1983, a plaintiff must set forth facts that, when 

construed favorably, establish (1) the deprivation of a right secured by the Constitution or laws of 

the United States (2) caused by a person acting under the color of state law.” Sigley v. CityofParrfia 

Heights,'437 F.3d 527,533 (6th Cir. 2006). Defendants Michigan and MDOC contend that they are 

immune from suit under § 1983. The Court agrees. Regardless of the fonn of relief requested, the 

states and their departments are immune under the Eleventh Amendment from suit in the federal 

courts, unless the state has waived immunity or Congress has expressly abrogated Eleventh 

Amendment immunity by statute. SeePennhurst State School & Hospital v. Halderman, 465 U.S. 

89,98-101 (1984); Alabama v. Pugh, 438 U.S. 781,782 (1978); O ’Iiara v. Wigginton, 24F.3d 823, 

826 (6th Cir. 1993). “This jurisdictional bar applies regardless of the nature of the relief sought.” 

Pennhurst, 465 U.S. at 100. Congress has not expressly abrogated Eleventh Amendment immunity 

by statute, Quern v. Jordan, 440 U.S. 332,341 (1979), and the State of Michigan has not consented 

to civil rights suits in federal court. Ahick v. Michigan, 803 F.2d 874, 977 (6th Cir. 1986). See 

McCoy v. Michigan, 369 Fed.Appx. 646, 653-54 (6th Cir. 2010) (“[because sovereign immunity 

extends to state instrumentalities, and the MDOC is an ami of the State of Michigan, the MDOC is 

entitled to sovereign immunity on the § 1983 claim) (internal quotation marks and citations omitted).

Accordingly, Michigan and the MDOC’s motion to dismiss (docket no. 8) should be granted.

3
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HI- The County’s motion to dismiss (docket no. 10)

Defendant County has moved to dismiss the complaint on a number of grounds, 

including insufficient service of process pursuant to Fed. R. Ciy:.--P, 12(b)(5). The Court’s analysis 

begins and ends with the service of process issue, because the Court cannot grant reliefto the County 

unless the County is a party to this litigation. “[0]ne becomes a party officially, and is required to 

take action in that capacity, only upon sendee of a summons or other authority-asserting measure 

stating the time within which the party served must appear and defend.” Murphy Brothers, Inc. v. 

Michetti Pipe Stringing, Inc., 526 U.S. 344,350 (1999). “Unless anamed defendant agrees to waive 

service, the summons continues to function as the sine qua non directing an individual or entity to 

participate in a civil action or forgo procedural or substantive rights.” Id. at 350-51. As evidenced 

by its motion, the County has not waived sendee of process.

The plaintiff bears the burden of proving that proper service was effected. Aetna 

Business Credit, Inc, v. Universal Decor & Interior Design, Inc., 635 F.2d434,435 (5th Cir. 1981); 

Frederick v Hydro-Aluminum 153 F.R.D. 120, 123 (E.D. Mich. 1994). See LSJ Investment 

Company, Inc. v. O.L.D., Inc., 167 F.3d 320, 324 (6th Cir. 1999) (“actual knowledge and lack of 

prejudice cannot take the place of legally sufficient service”). In resolving a motion to dismiss for 

ineffective service under Fed. R. Civ. P. 12(b)(5), the court may construe such a motion as a motion 

to quash sendee. See Young’s Trading Company v. Fancy Import, Inc., 222 F.R.D. 341, 342-43 

(W.D.Tenn.2004) (“[wjhere service is ineffective, a court has discretion to either dismiss the action 

or quash sendee and retain the case”). Indeed, the Sixth Circuit has expressed a preference to treat 

the first motion for improper service as amotion to quash. See Stern v. Beer, 2G0 F.2d 794,795 (6th 

tm 1953) (“if the first service of process is ineffective, a motion to dismiss should not be granted,

4
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but the case should be retained for proper service later”)- See also, Daley v. ALIA, 105 F.R.D. 87, 

89 (E.D. N.Y.1985) (“[w]hen the gravamen of defendant’s motion is insufficiency of process, 

however, the motion must be treated as one to quash service, with leave to plaintiffs to attempt valid 

service”). Under the circumstances of this case, the Court views defendants’ Rule 12(b)(5) motion 

as one to quash service of process rather than as one to dismiss the action. See Stern, 200 F.2d at 

795.

Discussion

“The plaintiff generally bears responsibility for appointing an appropriate person to 

serve a copy of his complaint and the summons upon a defendant.” Byrdv. Stone, 94F.3d217,219 

. (6th Cir. 1996). Here, the proof of service for Calhoun County was executed by plaintiff “Barry 

' - Wayne Adams” and signed by “Barry Wayne Adams All Rights Reserved” of 622 West Green 

Street, Marshall, Michigan, /fee Proof of Service (docket no. 7, PageID.78); Affidavit (docket no.

: 7-1). Plaintiff also charged himself $ 100:00 for attempting to servethe complaint via certified mail. 

Proof of Service at PageID.78. Based on this record, plaintiff improperly attempted to serve the 

summons without engaging a third-party process server as required by Fed. R. Civ. P. 4(c)(2), which 

states that “[a]ny person who is at least 18 years old and not a party may serve a summons and 

mplaint” (emphasis added). “Ru]e4(c)expresslyandclearlyprohibitsaplaintiff from effectuating 

service on a defendant.” Reading v. United States, 506 F. Supp. 2d 13. 19(D.D.C. 2007).

Accordingly, defendant County’s motion to dismiss should be granted as to the 

improperly served summons. Pursuant to Stern, 200 F.2d at 795. the summons served on the County- 

should be quashed plaintiff should be directed to properly serve the County. In this regard, the 

Clerk’s Office should be directed to re-issue a'summons for the County and plaintiff be given a 14

B.

co
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dayextension to serve the County, as required under the court rules. 

TV. RECOMMENDATION

Tor these reasons, I respectfully recommend that defendants State of Michigan and 

MDOC’s motion to .dismiss (docket no. 8),be GRANTED and that they be DISMISSED from this

case.

J further recommend that defendant Calhoun County’s motion to. dismiss (docket no. 

10) be GRANTED and that the summons served on the County be QUASHED

1 further recommend that a summons be re-issued to the County and that plaintiffbe 

given an extension of 14 days to effect sendee.

i

Dated: March 3, 2017 /s/ Ray Kent
RAY KENT
United States Magistrate Judge:

ANY OBJECTIONS to this Report and Recommendation must be,served and filed with the Clerk 
of the Court within fourteen (14) days after service of the .report. All objections and responses to 
objections .are governed by W.D. Mich. LCivR 72.3(b). Failure to serve and file written objections 
within the specified time'waives the right to appeal the District Court’s order. Thomas v. Arn, 474 
U.S. 140 (1985); ‘United States v; Walters, 638 F.2d 947 (6th Cir. 1981).
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION

BARRY WAYNE ADAMS,

Plaintiff, Case No. l:16-cv-678

Hon. Paul L. Maloneyv.

COUNTY OF CALHOUN, 
STATE OF MICHIGAN, and 
MICHIGAN DEPARTMENT 
OF CORRECTIONS,

Defendants.

ORDER

Plaintiff has filed two papers in this Court entitled “Notice of Request for Summary

Disposition by Affidavit” (docket no. 14) and “Notice of Request for Injunctive and Other Relief by

Affidavit” (docket no. 17). Both of these “Notices” purport to be affidavits and incorporate aspects

of a motion, brief and declaration under penalty of perjury. While these notices have been docketed

as motions, they are not motions in either form or substance. With respect to form, motions filed

in this Court must be accompanied by a supporting brief, which “shall contain a concise statement

of the reasons in support of the party’s position and shall cite all applicable federal rules of

procedure, all applicable local rules, and the other authorities upon which the party relies.” W.D.

Mich. LCivR 7.1(a). A pro se litigant such as plaintiff is required to follow the rules of civil

procedure and easily-understood court deadlines. Mooney v. Cleveland Clinic Foundation, 184

F.R.D. 588, 590 (N.D. Ohio 1999). With respect to substance, plaintiffs notices include rambling

recitations of legalese seasoned with a liberal dose of tax protester-style jargon and seek relief
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unrelated to the allegations in this lawsuit, such as writing letters of apology and prohibiting the

enforcement of municipal ordinances against plaintiffs property. By filing this lawsuit without an

attorney, plaintiff voluntarily “assumes the risks and accepts the hazards which accompany

self-representation.” Graham-Humphreys v. Memphis Brooks Museum of Art, Inc., 209 F.3d 552,

561 (6th Cir. 2000). These risks and hazards include having improperly filed papers stricken by the

Court.

Accordingly, these “Notices” (docket nos. 14 and 17) are STRICKEN as

improvidently filed. See Dietz v. Bouldin, — U.S. —, 136 S. Ct. 1885, 1892 (2016) (“district courts

have the inherent authority to manage their dockets and courtrooms with a view toward the efficient

and expedient resolution of cases”); Fed. R. Civ. P. 1 (the court rules “should be construed,

administered, and employed by the court and the parties to secure the just, speedy, and inexpensive

determination of every action and proceeding”).

IT IS SO ORDERED.

Dated: March 3, 2017 Is/ Ray Kent
RAY KENT
United States Magistrate Judge

2V



Additional material
from this filing is 

available in the
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