UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 19-2142

Keith Edward Walker
Petitioner - Appellant
V.
‘ Ronda Pash, Warden

!

Respondent - Appellee

’ Appeal from U.S. District Court for the Western District of Missouri - Kansas City
(4:18-cv-00943-0ODS)

JUDGMENT
Before COLLOTON, STRAS, and KOBES, Circdit Judges.

This appeal comes before the court on appellant's application for a certificate of
appealability. The court has carefully reviewed the original file of the district court, and the
application for a certificate of appealability is denied. Thé appeal is dismissed.

All pending motions are denied as moot.

September 25, 2019

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

KEITH EDWARD WALKER, ) ~
Petitioner, ;
vs. ; Case No. 18-0943-CV-W-0ODS-P
RONDA PASH, §
Respondent. g

ORDER DISMISSING CASE

Petitioner seeks habeas corpus relief pursuant to 28 U.S.C.
§ 2254 from his convictions in the Circuit Court of Jackson County,
Missouri, for four counts of forcible sodomy, and one count each
of forcible rape and second-degree child molestation.

Respondent has moved to dismiss on the basis that the petition
was untimely filed. “A l-year period of limitation shall apply
to an application for a writ of habeas corpus by a.person in
custody pursuant to the judgment of a State court. The limitation
period shall run from . . . the date on which the judgment became
final by the conclusion of direct review or the expiration of the
time for seeking such review . . . .” 28 U.S.C. § 2244(&)(1)(A).

The judgment against Petitioner became final on November 16,
2016 (the date on which the Missouri Court of Appeals affirmed his
convictions (November 1, 2016), plus the 15 days during which

Petitioner could have sought review by the Missouri Supreme

Court).! Doc. 11-2 (opinion); Gonzalez v. Thaler, 565 U.S. 134,
Set ROLERE SiAL .

lPetitioner faults appellate counsel for failing to seek
review by the Missouri Supreme Court, Doc. 22, pp. 3-4 (reply),

Rppeonix R
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154 (2012) (“with respect to a state prisoner who does not seek
review in a State’s highest court, the judgment becomes final under
§ 2244(d) (1) (A) when the time for seekingisuch review expires”)..

“The time dufing which a properly filed application for State
post-conviction or other collateral review with respect to the
pertinent judgment or claim is pending shall not be counted toward
any period of limitation . . . ." § 2244(d)(2). Petitioner filed
a motion for post-conviction relief pursuant to Missouri Supreme
Court Rule 29.15 in the Circuit Court of Jackson County on February
1, 2017, Doc. 11-6, p. 5 (docket report). This litigation remained
pending until Decembér 11, 2017, when the Circuit Court denied
relief. Id. at 2. The period of limitation is not tolled by
Petitioner’s untimeiy appeal from the denial of post-conviction
relief. See id. at 1.

Applying the law and the facts set out above, the one-year
peribd of limitation began to run on November 16, 2016 (15 days
after the Missouri Court of 'Appeals affirmed Petitioner’s
convictions), stopped running on February 1, 2017 (when Petitioner
filed his Rule 29.15 motion for post-conviction relief), and began
to run again on January 22, 2018 (when Petitioner’s deadline for
timely filing an appeal from the denial of post-conviction relief

passed), making Petitioner’s deadline for filing this case

but any such failure does not amount to a constitutional violation.
See Ross v. Moffitt, 417 U.S. 600, 610 (1974) (no constitutional
right to counsel to pursue discretionary state appeals).

Case 4:18-cv-00943-ODS Document 32 Filed 05/15/19 Page 2 of 3



November 8, 2018. Petitioner signed his petition eleven days
late, on November 19, 2018. Doc. 1, p. 13 (petition).?

Accordingly, Petitioner’s motions to strike and to disqualify
the undersigned,’ and for sanctions and other relief (Docs. 27-30)
are denied, and this case is dismissed as having been untimely
filed. Finally, the Court declines fo issue a certificate of
aﬁpealability. See 28 U.S8.C. § 2253(c)(2) (certificate of
appealability may be issued “only if [Petitioner] has made a
substantial showing of the denial of a constitutional right”).
The Clerk of the Court'shall enter judgment accordingly.

So ORDERED.

/s/ Ortrie D. Smith
ORTRIE D. SMITH
UNITED STATES DISTRICT JUDGE

Kansas City, Missouri,

Dated: May 15, 2019.

2Equitable tolling provides an “exceedingly narrow window of
relief,” Deroo v. United States, 709 F.3d 1242, 1246 (8th (Cir.
2013) (citation omitted), but the Court finds no basis for
equitable tolling of the period of limitation in this case. See
Doc. 22 (reply).

3Petitioner misunderstands the Court’s use of text orders,
and he has set forth no basis for disqualification. See Doc. 29
(motion for disqualification); 28 U.S.C. § 455 (criteria for
disqualification).
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 19-2142
Keith Edward Walker
Appellant
V.
Ronda Pash, Warden

Appellee

Appeal from U.S. District Court for the Western District of Missouri - Kansas City
(4:18-cv-00943-0DS)

ORDER
The petition for rehearing en banc is denied. The petition for'rehearing by the panel is

also denied.

October 31, 2019
Jaw, 29 2020

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

APPELNY



Additional material

from this filing is
available in the

Clerk’s Office.



