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QUESTION(S) PRESENTEb

o y
(1) The judgment of the United States District Court has
Violated long standing precedent of thé United Stétes Supre‘me Court
ahd the .Uni'ted States Court of Appeals. This co'ujrt has complete
jlirisdiction to hear cases that involves Violationiof Title 28 USCS§ 2254
((i) (2), (e) (1), and misapplication and misapprehe'nsion of the facté
a_x;d e\?idenc\é that was. presented by petitionef that is debatable among
j'lgrist of reasons. That !;his court should see thatithe district court

' ui)holds the letter of the law.
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OPINIONS BELOW

For cases from federall_courtsi
The opinion of thé United Stateé Court of Appeals appears at
App.endi‘x-T,vis unpublished. |
" The opinion of the United States District Clou.rt appears at
~Appendix-U 1is reported at United State»s District Court ED New
Y'o.rk May 26 2019;_2019 WL 1384074
Fvor cases from the state court:
-There is no opinién‘of the highest state court to review the merits
of petitioner’é claim on a 440.10 mo‘tion. ‘
The opinion of the lower state court appeéfs at unireporte.d a{;

2007 WL 2814018, N.Y. Aug. 03, 2007.



JURISDICTION

For cases from federal courts:

The date on which the United States Court of Appeals aecided my

- case was on November 11, 2019. Appendix-T
No petition for rehearing was timely filed in my case.
The jurisdiction of this Court 1s invoked under 28 U.S.C. § 1254

(1).

For cases from state courts:
| The Date Wh"ich the highest state court decided my case was the
: NeW York Appellate Divisidn, decision appears at Appendix-S.
The date the County Court decided my case appears at

Appendix-C, and Appendix-D.

The jurisdiction of this court is invoked under 28 U.5.C. § 1254(1).



CONSTITUTIONAL AND STATUTORY PROVISION INVOLVED

(1) The United States District Céurt So,;lthern district denied
pétitioher’s.betition. The United StétésCourt Appeals Second Circuit
dgnied pe.titioner'COIA, against the rule‘announcej‘d by t’he United States
Supreme Court ruling in Miller El v. Cockrell, 537 U.S. 346, (2003),

- Slack v. McDaniel 529 U.S. 473, at 4.84,' (2000); 28 USCA §2é5‘3, §I2254' |

§ 2241 (c) and the 6th and 14th Amendment.



STATEMENT OF THE CASE

(1) | This case involves thei violation of the petitioner rights to
an effective assistant of counsel where cou’nsél has given the
defendant/petitioner improper advi.ce to take a plea without couwnsel
dqing any investivgation of the illeg-al-éfop of the defendant/petitioner’s
Véhicle fo.r a moving violation of running a step sign or traffic li;ght 7
that (ioes not exist on the corners of Bever.ly Rd. and Westminstef Rd.

&2) The petitioner also raises pro‘secutori;a'l misconduct, where
.tl}e prosecution should v_of knew or should have kh;own or should have
béen aware that theré are no traffic light or stop sign on the corners of
| BIeV;eIﬂy Rd. and Westminster Rd.

| (3)_ : The petitioner raise judicial misconduct where the State

Court and the Distfict Court misstate the facts Gf the record rendering |

their fact finding process unreasonable.

10



REASONS FOR GRANTING THE PETITION

(1) The petitioner’s Federal Constituti(;nalv Rights has been
violated and offended by the District Court and Second Circuit C‘ourt of
Appeals. Based on the pétitioner’s inherent right to the Coﬁstitution of
the United States, th and 14th Amendment. Claims founded on
prosecutorial.misconduCt, jﬁdicial misconduct and ineffective assistance
of counsel. The pétitioner has shown that the case at hand is riddled
Wl_-.ith Eederal.Constitutional violations, wlhich,}h cannot be denied by

procedural bars and procedural grounds.

11



.ACTUAL BACKGROUND

(1) On Decem’ber.31; 2002, the defendant/petitioner was illegally
',st_'vop. for a so-called traffic violation fof running a stop sign or traffic
-light that don’t exist on the corners of Bever]ey énd Westmz’ﬁster Road,
in. the County of Kings New York. On October 1‘6”1, 2003, petitionevr
pleaded .guilty to three counts of burglary in the second degree.
'Pé_titioner was sentence on October 30th, 2003 ’.co:corylcurrent térm of five
years and five years post-supervision, under in.dictment 58/03. While
se‘rvir}g.his_ sentence petitioner was arrested on n"ew éharges of 23 counts
' of bux_j'glary and was séntenced to a new term of isentence on Aﬁgust 2nd
2?07 under Indictment 06/222. |

(2) In 2006, before petitioner was sentenced under Ind. 06/222,
petltloner f11ed a 440. 20 motion to vacate h1s predlcate status sentence,
Wthh was. granted on August 2rd 2007. In 2013 petitioner filed hlS
m‘,o_tloln qnder‘ CPL 440.10 ralslng that the stop of thé
'»pietiti‘onér/defendan.t was unconstitutional and tfxe fruits thereof should
' h;lve been suppressed as a matter of law, under indictment 58/03. Based
0111 the éubmission of I.the Certified and Official Documents ffom.the
Dépa_rtment of Trénsboitétion, in the defendant/ﬁetitioner’s CPL’44‘O.1O
sub (b) (c) (d) (h) motlon stating that the corners of “Beverly Road’ and

Westmznster Road” 1n Klngs County New York have never been

)cOntrolled'bV any traffic signals or stop signs.‘

12



(3) The district cburt has totally igri\ored the petitioner’s
“Continuous Stream o‘f Custody” under the consecutive sentences for the
purposes v'of'federal habeas corpus” and “‘Equitablé Tolling” based on.the
_reneWal_ of‘ AEDPA, béginning from petitioner’s 2007'2015. po.st-
C(:_)nviction Decisior; Orders. This violation constitutes an unreasonablé
determination of the facts in light of the evidencé presented in the state

court, and the clear and convincing evidence in the petitioner’s Show

: .

%

Cause Order, and application for COA that is debatable among jurists of

reason.

13
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POINT ONE

THE DISTRICT COURT PREJUDICED THE PETITIONER BY
DENYING HIM RELIEF UNDER THE CONTINUOUS STREAM OF
CUSTODY AND EQUITABLE TOLLING.

/
(1) The district court has totally ignored the petiti.oner’s Show

~Cause Order under the “Continuous Sfream of Custody”, and the
“Equitable Tolling”, and the unreasonable deterr;linatiOn of the fécts in
light of the ev1dence presented in the state court, 28 USC § 2254 (d) (2),
in connection W1th the clear and convincing ev1dence under 28 USC §

2254 (e) (1), See COA at Appendix-A. In the Show Cause Order,

Appendlx B. Petitioner has 1nvoked the contlnuous stream of custody as

apnounced in Gar]otte v. Fordice, 515 U.S. 39, 41, (1995) and , and

m}isapplied thevstandaf‘d announced in.Miller E’I v. Cockrell, 537 U.FS.
3é2, 346, (2603). o | |

(2) The district cqurt failed its oblig_atioﬁ by misapplying the
“Qontinuous Stream of Custody” in which petitior;er showed in the “Show ,
C;tuse Order” in the violation of petitioner’s 4th, 6th, 14¢th Amendmeﬁt
tl;at it is debatable among jurists of reasons. Slack v. McDaﬁz'e], 529 U.S.
473 484 (2000) The defendant/petltloner Stanley Brewer, Din #03R5744,
was declared an Absconder on January 8th, 2006 10:00 p.m., failing to
rga_turn frpm Furlough to Edgecombe Work-Relea_se Facility. On January

19t_h, 2006, petitioner was arrested on new.charges of Burglary in the

14
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Second Degree that culminated in a conviction under indictment 06/222. "
| ;Tj-he senteﬁce was enhapced to a Second V‘iolent F-‘e'lonyA Offender Status,
based on the previous conviction under I_Iid. 58/03. Smith v. McGinnis,
208 F. 3d 13 (2000).

(3) Th}is, the sentence under indictment #58/03 was interrupted
0r 1 Jan\uﬁgry 8th, 2006, and the remaining time owed under Ind. #58/03,
,W_g'as 716 days. As»the operat.ion of law, under New York Penal Law '§ |
70.25, subdivision 4, any undischarged Sentence, meaning the 716 days
under # 58/03, ,rlins éonsecutively to the new 15 years determinate
séntence under indictrﬁent 06/222. The ne§v senfence under indictm_ent
»0“(?‘/22:2 has already been served, and as of date, 1A;KIhe petitioner ié stillv in
.cillstody\ and subjectéd to the “continuous stream of.custody” of the

rémaining time owed on indictment #5803. Garlotte v. Fordice 515 U.S.

39, 41, (1995). See Exhibit-B. Show Cause Ordel:.

(4) _T}ie district court»improperly conclud:ed in its judgme.n:t that
petitioner has not made any efforts Abetwe.e:tvl. his 2003 “and 2006
cb‘nvictioﬂs, Bre?verbv. Lee, 2019 WL 1384074, at 3. This assertion 1s
'.débatable among jurists of reason, Slack . McDam'e], supra. The
" p%etitionér was sentenced under indictment 58/03 on October 30th, 2003

f

as a predicate felony offender, with an enhanced sentence based on his -

15



p:ripr fe.'deral conviction of September 15th, (.i992). The defendant,
pﬁrsuant'to indictmenf 58/03, was declared anv'abs.cond_er from work-
release on Ja.nuary 8th, 2006, a total of 11_v_-days elabsed due to
petitioyner’s arr_eét on Januar.y 19th, based on new charges.

'/(5) " The record "holds thaf pétitioner’s YC:‘P.LV. 440.20 motion to
Vécate the predicéte st(,_"atus of indictment/judgment 58/03 was granted
01"1 August 3, 2007, thus, renderiﬁg a new jvudgment ‘in,2007, as
nariln(-)u.nced by the United States Supreme Court in Marmolejos v. U.S.
789 F. 3d 66, 70-71, (2015), Magwood V.. Patterson 561 U S. 320, 331-333
(2010)

. (6) This new judgment has closed the gap of the due diligence
r;quirement‘ and the ;quitable'tolling betw’een 2003 and 2007, the
,ATEDPA has been_reniewed in 2007.'The defendant/petitvionfe.r under
Irjidic_:tm.ent 106/>2_22, was sentencéd on August i2ind', 2007, .to predicate
Vii,vol.entv”felony offender;_ and his senfence was enhanced baséd on
ix;dictment #58/03 of October 30th, 2003. From 2"007 petitioner has with
‘,dli}e diligence worked p»ﬁrsuant to both consecut_i;/e sentences, by way of
c_}“‘iallenging indictment 06/222 and Indictrr‘_'{l’ent. 58/03 that are
il;.terconnected because petitioner is legally i'n custody of fhe two.

consecutlve sentences, pursuant to P. L. 70. 25[4] 28 USCA § 2254 (a),

G’ar]otte v. Fordice at 4] supra.

16



(7)  Another date that has renewed the.AEDPA for‘ the petitioner,

-is January 23 2015. On this date, Judgei Carolyn E. Demarest denied

petitioner’s 440.10 motlon indictment #58/03 by ‘statmg New Facts in
1eference to petltloner s 2007 440.20 motion, Ind. #58/03, by stating,

“The defendant subsequently moved to vacate his sentence pursuant to
CPL§ 440.20, on the grounds that he was erroneously adjudicated a

second felony offender On August 3, 2007, that motion was denied
(Demarest).”

‘See Appendix-C.
In fact, defendant/petitioner’s 440.20 motion Ind. #58/03 was granted,
“Accordingly, Defendant’s adjudication as a second-felony is vacated”

S'e.e Decision Order of 58/03 August 34, 2007, Appendix-D. -

(8) ° Judge Carolyn E. Demarest’s reference to petitionel'fs 440.20

m'votion, is “new facts” that has'triggered and renewed the one year

- statute of limitations period in which petitioner seeks collateral review”

p;raphrasing Johnson v. U.S. 544 U.S. 2985, 302, (2005).. The new‘facts
are, Judge Carolyn E. Demarest is now p‘revaric‘atihg her prior ju(igmént '
of petitioner’s 440.20 motion of 2007, iﬁ her 2015 Deéisz'on Order of the
peti_tiqner’_é 440.10 mbtion, of January 23, 2015. Pet.itio'ner timely filed
a_r.1d exhausted this issue in.hi-s. Cef_tificate Granting to Leave to New

York Appellate Court Second Department Pg. 3-4, of the denial of his

440.10 Motion, See Appendix-E. The New York State Appellate Court

Decision Appendix-S, “afﬁ'j'med”

17
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»the (Equlvocatlon) of the new facts on July 8“‘, 2015 of the Decision

Order of January 23,:2015, See Appendix-D. Also Appendix-F the

(Habeas Petition, Addendum at 6), and Appendlx B, Show Cause Order

at 3-7.

(9) Petitioner is still in legal custody of hoth judgment when he.
fif-led the instant petition, 28 U.S.C. § 2254 (a)._ The district court’s
ju“dgment‘of' the denial of petitiOner’s equitable tolling is debatable
among jurists of reeason, Slack v. McDaniel, supra. In Peyton V.v Rowe
3?1 US 54, 67, (1968), it was announced .'that prisoner serving
consecutive sentence is in “custody” under any one of them under 28 USC
§‘_‘2;v2241 (c) (3) “is constituent with the statutoryrl_a'nguage and with the
purpose of the writ of habeas corpus in federal courts Peyton v. Rowe
| | supra. The contlnuous stream of custody passes through the AEDPA to
the petitioner’s prosecutorial and judicial m1scon,duct and the ineffective
as81stance of counsel claim, in which counsel falled to investigate the
1llega1 stop, Rompilla v. Beard 342 U. S 374, 387 (2005), based on the
Certlfled and Official Document from the Department of Transportation.
'That has been estabhshed by the petltloner which constitutes a
requ1s1te showing by the pe.tltloner that a reasonable jurists could find
debatable that the petitioner has presented hisﬁ“‘continuous stream of

custody’.’ that deserves encouragement to proceed further Miller El V.

Cockrell, 537 U.S. 322, 336, (2003).

18



POINT TWO :

THE DISTRICT COURT HAS TOTALLY IGNORED AND FAILED TO
: RULE ON THE PETITIONER’S “INEFFECTIVE ASSISTANCE OF
COUNSEL” CLAIM THAT A JURISTS OF REASON WOULD FIND

DEBATABLE ‘

(10) The District Court has failed to apply the standard of Slack
Vf McDaniel, 529 U.S. 473 484, in Wh1ch Jurlsts of reason could find
debatable in the violation of the petitioner’s 4th, Gt and 14th Amendment
nghts announced in Kunme]man v. Morrison, 477 U.S. 365, 372 375

(1986) See Appendlx F, Habeas Petltlon (Addendum pgs. 1-4),

defendant/petltloner was denied his 6th Amendment R1ght to Counsel
W;hen given the advice by counsel to plead guilty W1thout counse], taking
any steps of investigation. The defendant/petitio'ner raised that counsel

was 1neffect1ve in v1olat10n of Strickland v. Was[ungton 466 U.S. 6’6'8

(].984) and Hill v. Lockhart, 474 U.S. 52, 55- 57, (1985) See Appendix-E,

440.10 motion. Also, 1neffect1ve of counsel, where counsel failed to raise

(Prosecutorial Misconduct), that the prosecutor knew or should have
| known or been aware of, that the stop was fabrlcated (False) and
(Arbltrary) Shih Wei Su v. Filion, 355 F.3d 119, 127 128 (2003).

| (1 1) Counsel falled to raise that the pr ocurement of the conv1ct10n
.(Judgment) under C.P.L 440.10 (b), (c), (d) See (Appendix-G, Leave
A_ppl1cat1on pg. 3, Sub Paragraph 4), that the Material Evidence Seized
w-as known by the prosecutlon and Court at the tlme of the (Plea

Agreement and Sentence) The standard announced by the United State

19



-.Supreme Court, rn Kimmelman v. Moz'rz’son 477 U.S. 365 372-375
(1986) is applied here to petitioner’s rlght under the Gth Amendmen that
counsel failed to raise, that the possession of a (Forge License and
Possess1on of Stolen Property), was a dlrect consequence of the unlawful
stop of the vehicle, against petitioner’s 4th Amendment Right, see
szmelman v. Morrison, at 372-379, Peop]e V. Pope 190 MlSC 2d 508
: at 516 (2002) and a (Fruit of a Poisonous Tree) Peop]e v. Ingle, 36 N.Y.
2d 413, 419 (1975) See Appendlx G.

,3 (12) The defendant/petitioner did not won’ tvto enter a plea at first,

1t was the unprofess1onal advice from counsel to the petitioner to plead

: guilty, Appendix-H,J_bS-& without counsel 1nvest1gat1ng the 111egal

stop The 1nvest1gat1on was vital to the defendant/petltloner s defense
that the probable cause for the stop was fabricated. Record has it that
| counsel visits the corners in quest1on and stated erroneously, that

there is a “traffic control light at Beverly Road » Affidavit of Qtephen

Terrv Appendlx H, pg. 8. The Certified and Off1c1al Document from the

Dgepartment of Transportatlon refutes his so- called 1nvest1gat10n

A_ppendix-l. Counsel, Mr Stephen Terry, basically lied to the court
cdncerning his so-called investigation, the defendant/petitioner would
'never had pleaded guilty and would have.considegred going to trial where
the out come would have been different, Gonzalez v. U.S. 722 F.3d 118.

127 128 (2013)

20



(13) Because there never was a Traffic Light or Stop Sign on

“Beverly Road” and Westminster Road, Google Map 1179, Appendix-d.
This is what the district court failed to view and considered under the
clear and convincing evidence of the state court’s judgment, Miller £l v.

Cbckre]], at 323-324, that is debatable among jurists of reason, Slack v.

McDaniel 529 U.S. 473, 484 (2000), See Appen'dix-F,'Habeas Petition

'(Addendum_ pg. 5-9. The_pétitioner has reqlies_t an expansion of the
record under Rule 7, 1n in his Habeas Petition, Ha:rrjs v. Nelson 394 U.S.
286, 300 (1969), Williams v. Schriro, 423 F. Supp. 2d 994, 1003, (2006),
to the habeas court to. include GOOGLE MlAPS., see Appendix-F
(Addendum at 9-10). | ‘ |

(14) The Visual Documents from Google M[aps, that‘ supports the
thé Certified Document form the Department o-f‘ Transportation, that
the_re are no (Traffic Lights or S.top. Signs on the C;orne:rrs of Beve-rl:} Road
and Westminster Road). See (Appen&ix-J Visional Google Maps 1179

Bé_verly Rd.), is consistent with the Certified and Official Written

/

Document from the Department of Transportation in Appendix-I. The

vehicle in the picture of Appendix-d, is identical to the petitioner driven

eastbound on Beverly Rd, as stated in the People’s Affirmation in

Opposition_Appendix-K, page 2, to the Petitioner’s C.P.L. Motion to

Vacate the Judgment, Appendix-E.

21



- (15) The picture in Appendix-L, nnquestionably "shows
Westminster Rd., where the Stopﬁ Sign exist, that supports the

petitioner’s algument in his Reply Motion pages 5-7, Appendix-M. The

Certified Documents from the Department of Tr ansportatlon states, that

Westmlnster Rd. runs one-way, North to South, " Appendix-N. Which 1s

the not the dlrectlon of the petltloners Route accordlng to the

Opp0s1t10n to Vacate the Judgment Appendix-L. By viewing (Appendix-

0. Google Maps of 189), (Appendix-P, Google 197) and Appendix-Q,

G-Moogle M:‘aps' of 200 Westminster Rd.) From ‘these view points, of
YW.‘_estmin'ster Rd. shows no Stop Sign or Tfa’ffic Lights, on Beverly Rd..>
tnat the_petitioner could have ran. »

.(]6) The Prosecution should of knew or should have known of
should of been aware of, S]u]z Wez Su v. Filion 355 F. 3d 119,127- 129
(2‘003), that there was no Traffic Light.or Stop Slgn on Beverly Rd. at its
1ntersect10n which is Westminster Rd. At the time of the Plea Agreement
and Sentence which makes the procurement of the conviction (Judgment)
CPL 440 10 (b) (c) (d), in violation of the petitioner’s 4th gth and 14th
Amendment that The defendant/petltmner has p1esented in his 440.10

rnotion a mixed claim, based on Cert1f1ed and Official Document from the

Department of Transportation, See Appendix-I, used was was off-the-
record, in relation to the ineffective assistance of counsel claim, People

V..’:MEIA’T;/I/I'GJI 89 AD3d 1108, 1109-1110, (2011). Judge Carolyn E. Demarest

22



and the District Court ‘denied the petition without an evidentiary
héaring,'in violation of petitioner’s 14th Amendment. Jurists of reason
would find debatable that the petitioner did not run a stop sign or a

Traffic Light.

POINT THREE

- THE DISTRICT COURT HAS IGNORED AND PREJUDICED THE
PETITIONER BY FAILING TO APPLY THE STANDARD OF THE _
. FRUIT OF A POISONOUS TREE RAISED BY THE PETITIONER IN
B HIS CLAIM OF JUDICIAL MISCONDUCT CLAIM ‘

(17) The district court has “prejudged the issue of the non-

: eicisting stop sign or stop light”, by stating in its order, -

“Even the court were to stretch the information about the intersection
enough to consider it “critical physical evidence” it was not the type of
evidence “that would be “presented at trial” and it is hardly
“compelling” ... i.e., more likely than not to raise reasonable doubt in a
reasonable juror” ' o

The_ above view from the district court is in. violation of the long held
federal precedents, that were decided in the law of the land and in the
Sfate New York undéf the Federal Constitution, the petitioner has
raised (Fruit of a Poisonous Tree) under prosecutorial misconduct 440.10
(1) (bw)),"(c), (—d) that the stop and arrest was a violation of petitioner’s

14th Amendment under Duress, Misrepresentation, Fraud and deceit due

to the illegal seizure of evidence, in which petitioner raised in his

petitioner’s 440.10 motion at Appendix-E at 5-6, "Reply'motion rg. 4,

1
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Abpendlix-N, 3-7. and Appendix-G, Leave abp]lication‘pg.. 3, and

A':ppendix -F, Petition for Habeas Coi‘pusl (Addendum vp&s. 2_-41), as
announced in Napue v. 111111015 360 U.S. 264, 269, (1959). |

‘ (18) Un1ted Stateq v. Valentine 591 F. Supp 2d 238, 242, (2008),
states, “It is Well-settled that evidence obtain pursuant to an unlawful

séizure or search must be suppressed as the fruit of a poisonous tree”

:
4

Nzew York v. Harris, 495 U.S. 14, 18, (1990), states,

"‘indlrect fruits of an illegal search or arrest should be suppressed

- when they bear a sufficient close relationship to the underlying
IHegality...the challenged evidence is in some sense product of 111egal
government activity.” :

17 (19) Wong Sun, 371 U.S. 471, 484-485, (1963), states,

“Thls doctrine precludes the admission of prlmary, second or derivative
ev1den(e

Reop]e V. Pope, 190 Misc. 2d 508, at 516, (2002),'Where it states,

“I(’ find.. at-bar .unconstitutional...and therefore, grant defendant’s
Pope s motion to suppress the alleged forged license...as the direct

' consequence of the unlawful stop of her vehicle.” '
People v. Ingle N.Y. 2d 67 (1975); People v. Robertson 74 N. Y 2d 773
(1?‘5989)§ Peop]e v. Roman 30 Misc, 3d 1218(A) at 1224, (2011); Peo_p]e V.'
RJ’ZW&H 165 Misc.. 2d 985, 986, (1995). Jurists of_reascn could find the
~district court judgment, debatable Slack v. McDanJe] , Supra.

(20) Judicial mlsconduct that has been committed by the district

t

court and Judge Carolyn E. Demarest, by misapplying the standard and
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m;:‘isstating the facts of;the record in relation to defendant/petitioner’s

i.

4510.10 motion in regards to the ineffective assistance of counsel claim,

and pxi'osecutorial misconduct, due to Judge. Carolyh E. Demarest
l‘ : .

A3

Prevarzcatzon of the decision order of January 23, 2010 in which the
d;StI‘ICt court falled to review rendering the fact process unr easonable in
Vi.olation of Miller E]WV Coc]a’e]] 537 U.S. at"'346 supra, Taylor v.
Maa’dox 366 F.3d 992 (9th Cir. (2004), Harris v. Kuhlman 346 F.3d 350-
351 2nd C11 (2003).

- POINT FOUR

THE DISTRICT COURT HAS IGNORED AND FAILED RULE ON THE
PETITIONER’S PROSECUTOQORIAL MISCONDUCT CLAIM WHERE THE
'PROSECUTION SHOULD HAVE KNOWN OR SHOULD HAVE KNEW
OR SHOULD HAVE BEEN AWARE OF ALL THE FACTS CONCERNING
+ THE POLICE MISCONDUCT OF THE ILLEGAL STOP, ARREST OF

: THE PETITIONER RIGHTS UNDER THE 147H AMENDMENT

(21) The petitioner has raised .p'rosecuitorial misconduct that
p:‘rosecuti.on knew or should have known or should have been aware that
there was no traffic ]1g]1t or stop sign on Beverly Road” and Westmmster
Road and that the stop was fabrlcated by the arlestlng officers, G1g]10 V.
U.S., 405 _U.S. 150, ]54-155, (1972), Shih Wei Su v, Fillion 355 F‘.3d 119,
1;8-129 (..2603). The language in C.P.L. 440.10 (c), the judgment was faldse
and was prior to the entry ofJudgment ‘plea’ known by the Plobe(,utor ln
: Peop]e V. Bez‘mudez states,

“Thus both the first and second department have acknowledge that C.P.L
440 10 1 (c) encompasses both actual knowledge and situation where the
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prosecutor should have known of false testlmony, a judgment of conviction
must be vacated” :

People v. Bermudez Misc. 3d 1226 (A) (2009).
(22) The defendent/petitioner has argued that the stop of was

(Arbitrary), See Appendix-R. Solely based on detective Florenci Arquer

auth.ority to stop the defendant/petitioner without probable cause of a
Iﬁbvin‘g violation. “Thus an arbitrary stop of a single automobile for a
perportedly ‘routine traffic check is impermissible unless the po]].iee
officer reasonably suspect a Violatien of the Vehicle and Traffic LaW”
Pfaop]e v. Ingle, 36 N.Y. 2d 413, 419, (1975). Th‘at the Rule a_nnoun.ced
from the Ingle court, this conduc.tvby detective _caf;not nc_)t\’be considered,
by law, él (pretext stoﬁ)'. A pretext stop 1s Valjd only when a traffic
_ Violation has occurred.

“Hence the stop was an illegal seizure of the defendant’s automobile and

the evidence obtained by that seizure may not be used as evidence
against him” Ingle supra.

Péop]e v. Robertson, 97 N.Y. 2d 341 (2001), where it States, -

“But the officer’s authority to stop a vehicle is circumscribed by the
réquirement of a violation of a duly enacted law. In other words, it is
the violation of a statute that both triggers the officer’s authouty to
make the stop and limits the officer’s discretion”

See People v. Lopez, 20 Misc. 3d 737, 741, (20()8)\..

See Appendix-E and Appendix-G.
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. (23)° The prosecution in this c_asevi‘ has violated the
dngendant/petitioner’s 'right under the 14 Amendment, and has
p%ejudiced the defendant/petitioner with prosecutorial misconduct. The
pi‘osgcution should have known or should have been aware of based on
; _
the C'ertified Document from the Department of Transportation stating
t};at. there ié no traffic light or stop sign on the co-‘vii"ners of “Beverly Road”
and 'Westminster Road. The Police v_has : Violated. the
d‘;i‘éfendant/petitioner’s ?ights by the ill_egal stop,’,‘ arrest, aﬁd seizure of

‘pfoperty. In which the prosecution should have known or should been

r ' ‘ :
aware of before the entry of the ‘defendant’s plea/sentence (Judgment).

CPL ‘4-‘40-.1'0 (b)»'(c)._ ‘Appendix-E.

. (24) This fact cénnot be ignored by the prolsecvll_ltio-n who serves as
an investigati&e unite within the judicial system. And the New York
| P:(‘)lice Department is m‘érely an extensiovn <;f the Prosecution’s O‘Jffi_ce,- the
P?rosecutiqn has turned'a blind eye to the petitiofler.’s The Certified Doc

uments from the Department of Transportation, Appendix-I. The

a;ticulaté’d facts cann.ot_'be Iﬁet by the NYPD Dete;tive or Pollice Officers,
b‘;ised on the Dép_artment vof Transpo'rtafcion Certified and  Official
Di'ocuments that the corners in question has never been controlled by any
traffic light or stop signls. The People of the State of New York, has failed,

waived and is procedural barred from any opposition of Inevitable,

Attenuation and Independent Exception Rule, to the
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\‘
h2)

- Dated

defendant/petitioner’s claim of ineffective assistance of counsel under
the 6th Amendment by failing to argue or 1nvest1gate the violation of the
defendant/petltloner s 4th Amendment right against the illegal stop
search and seizure.

(25) The People of the State of New Y'ork hes waived its opposition
the defendant/petitioner’s clalms using the Inemtab]e Attenuation dﬂd.
In'dependent ‘ EXCeth'en Rule and  is | procedura][y barrea’

D'efendant/petitioner’s__claimv of Prosecutorial . Misconduct claim of

'M1srepresentat10n ~ fraud and deceit. Based on the violation the

defendant/pemtloner s 4th Gth and 14th Amendment Right agalnst the

-illegal stop search and seizure. This court should grant petitioner’

Certiorari. Jurists of reason could find that the prosecution should have

known or should have knew or should have been aware of that there was

»no Tlafflc nght or Stop Slgn on the corners of Beverly Rd., at 1its

1ntersect10n which is Westminster Rd.

CONCLUSION: The petition for a writ of certiorari should be granted
because of the District Court’s Judgment Unreasonable and is Contrary

to a Federal Application

Respectfully submitted,
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