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QUESTION(S) PRESENTED

(1) Did» the U-inited ‘States,Court of Appeals Second Circuit
.misapplie‘d the rulingi in Miller-El v. Cockrell, in denial of petitioner’s
élairﬁs? Us.ing conclusory terms and by merely sfati'ng, “Petitioner did
not show a substantial showing of a Constitutional Right. “Where the
I'xr"ule announced by United States Supreme Court in Miller-El V.
Cockrell is, "‘petz’tione: satisfied this standa)’d’ by demonstrating that
[fuz'J'sts 0f reason could Qonclude tbeyz’ss.ues presented are adequate to
deserves encouragement to proceed f'uz;tber. ” S_]éz‘c]( V. ]lchaz:ﬁe].

_(2) Did the United States Court of Appeals Second Circuit

Misapplied the standard in relation to petitioner’s Prosecutorial

Misconduct claim? Where the petitioner’s Traverse has been unopposed

3

there by conceded to the facts therein. Where the prosecutor knew or

should have known that its witnesses gave false and misleading
testimony from the grand jury, pre-trial and trial. Feii"nana’ez v. Capra,
.916 F. 3d 215, 230-31, (2019). Shih Wei Su v. Filion, 335 F.3d 119, 126
.(j2003)'; and failed to correct it vs'fhen 1t ‘app‘ea(red, Ddbose V. Zefevre, _
é;19 AvF.2d 973, 978,.';(2d Cir. 1980), and violated .the petitioner’s
_éonstitﬁtional Right ﬁnder the 14'h Amendment. Did the Uni.tedv States
Court of Appeals Sec_opd Circﬁit Misapplied t‘he standard in Miller-El v.

..Cockrell in denial of petitioner’'s COA in'relatiqn to his dudicial

Y

- Misconduct claim? Where the District Court failed to address the



' j‘udicial misconduct (Bias) claim, Liteky V. United States; 510 U.S. 540,

555,‘ 114S.Ct. 1147 (1994), 'WJ'tﬁz'OW V. Larkz'né, 421 U.S. 35, 47, 95
:S.Ct. 1456, 1464, (197:5),in the Petitioh/Appellaht Traverse and reply
motio11 the trial the judge was actually bias and prejudiced the
p_etitioner. in his decision this act thre\év the scales of justice (due
I;roaess of law) out of balance and imbued the petitioner with
éubstantial prejudi'ce.v Williams v. RennsY]vanja, 136 S.Ct. 1899,' 1905
(2016). |

(3) The dlStI‘]Ct court adopted the pre trial Judges decision

' order of the probable cause hearing, where the pre- trlal Judoe misstated

the facts of the record, and rendering the district court fact finding -
process unreasonable; a violation of the petitioner’s 14th Amendment.

-Wiggjns v. Smith, 123 S.Ct. 2538-39 (2003); Harz’js v. Kuhlman, 345

F 3d 350- 351 (2nd ClI‘ 2003) ‘Taylor v. Maddox, 366 F.3d 992 (9t¢ Cir.

'2004) Wthh a jurists of reason could find debatable announced in

S]ack 14 McDanie]’s jurists ofreason standard raised in petitioner’s COA?
(5) Did the United States District Coult and the United States
Coult of Appeals Second Circuit Mlsapphed the standard in denial of

petltloners 1n_effect1ve a551stance claim Strzck]and v Washington 466

US 688, 687-88, (1984). Rompilla v. Beard, 124 S.Ct. 2456, 2467,(2005),

and the conflict of interests announced in the ruling in U.S. v. Perez,

325 F.3d 115 (2rd Cir. 2003).
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OPINION BELOW

Yor cases from federal courts:

| The opinion of the United Stat'es court ()f_Appea_ls Decision 1s at

Appendix-G. |

| The opinion of the United States district C‘ourt appears at United
States District Court S.D. New York 2018 WL 6697991.

For cases from staté courts: |
The opinion of thé highest state court to rveview the merits |
report'ed at Court of Appeals of New York September 17, 2010 15
N.Y. 3d 856. ~ |
The épinion of the Appellate Court of Néw _Yo'rk appears at 73 A.D.

3d 1199 May 25 2010.



JURISDICTION

For cases from Federal Courts:

The date on which the United States Cburt of Appeals decided
my case was on 9/12/2019 MANDATE ISSUED received on 9/17
2019.

No petition for réhearing in the United State Court of Appeals.
An extension of time to file the petition for a Writ of Certiorari

was granted to and including_ , on
In application number

The jurisdiction of this court is invoked under 28 U.S.C. §
1254(1).

For cases ‘from State Courti

f

(1) The date on which the highest state éourt decided my direct
~ appeal was 9/7/2010.

(25 On Janu.ary 28, 2010, petitioner filed a Wlﬁ't of Error Coram
Nobis. On 2/22/11 the trial court denied the Writ of Error
Coram Nob1s on 1/9/12.

(3) The ert was appeal to the appellate court that was

! | denied on 5/18/12.

(4) Motion to Re-argue to the Appellate Court was timely
‘submitted and was denied on v9/21/12,_Raising Prosecutorial,

" and Judicial Misconduct, as well as Ineffective Assistant of
Counsel.

(5) Petitioner timely filed is Habeas Pefition on 4/26/13, On
2/8/18 MJ D'avison.issued an R&R, On 2/28/18, petitioner
timely filed objection, On 12/20/18, 12/20/18 the
District Court denied thé petition.

(6) 'On 1/9/19 petitioner timely filed his,»COA,‘ On 8/8/19 U.S.
Court of Appeals denied COA. |
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CONSTITUTIONAL AND STATUTORY PROVISION INVOLVED

(1) The United‘ States Distriet Court S.outhern district denied
petitioner’s peti-tion. The United States Court Appeals Second Circ’uit.'
denied petitioner COA, against the rule announced byv the United
. States Supreme Court ruling in Slack v. McDanje] 529 U.S. 473, at 484,
(2000); 28 USCA §2253 (¢) and the 14th Amendment. |

(2) The Constitutional Claims raised by petitioner was
. pfosecuto'rial misconduct, where the prosecutor knew or should have
#nown thét its ’Wifnesses gave false and misleading testimony. From
the Grand Jury, pretvrial'and trial, and did not correct it when it
appeared, violated the petitioner’s right under ;he 14th Amendment‘.

_(3) The Constitutional Claim raised by petitione‘r _was'judieia]i
;niseonduc.t. there the distri'cn court misstated the facts of the record
_Lr:endering its faet process unreasonable, 28 USC § 2254 (d) (2) ‘When
:I;etitioner hasvshov‘vn by the clear and convincing evidence 28 USC §
2254 (e) (1). |
| (4) The Constitntional Claim raised by petitioner was a violation
of his 6th Amendment to effective assistance of counsei. Tri.'a‘l counsel -
failed to 1mpeach the proslecutio,n Witnesses on cross-exanlinatien
e’oncerning the investigative stop, Kl'mme]man V.-Morz'ison, 477 U.S.

365, 373, (1986). Based on the prosecution witnesses’ purged testimony



stemming from the g;_rand jury, preQ-trial and trial, violated the two
prongs in St_mbk]énd v Washington 466 U.S. 6;.68, 687-88, (1984). And
ébnfiiét of interest, bavsed on co-counsel for co-defendant who had a
qoﬁflicf of interest. Whe'n‘ the petitioners ha_ve a joint trial and

counsels ran afoul of each other, this creates a conflict.
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' STATEMENT OF THE CASE

(1) The Unlited States Court of Appeals did.nvot address the
petitioner’s' Constitutional Claims from the District Court’s Judgment,
which was unreasonable in light of the evivdenc_e presented in the state
-court. When peti_tioner’s has shown by clear_ and convincing evidence
that the arrest and search wais unconsti_tu"cional. The United Statés
Court Appeals denfir}g the petitioner’s petit‘ién for COA without an

evidentiary hearing.
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REASONS FOR GRANTING THE PETITION

(1) The petitioner’s Constitutional Rights has been violated and
offended by the District Court and Second Circﬁit Court of Appeals.
Based on the petitioner’s inherent right to the Constitution of the
United States, 6th aﬁd 14th Amendment. Based on pfosecutorial '
misconduct, judicial mis'conduc‘t and ine’ffective».a‘ssiétance of counsel.
The petitionér has shown thaf the case at hand is riddled with Federal
Constitutional violations, which cannot be deniéd by procedural bars

and'prbcedural grounds.



ACTUAL BACKGROUND

(1) On January 19, 2005,2 p.m. on North Broadway in the City of
White Plains N.Y., the petitioner and Cruz were stopped'by WPPD
officer who associated them with a “wanted flier” he had seen. The
‘petitioners ‘were stopped, questioned, arrested and searched_v. Then
transported and held while search warrants forv_a car and 2 apartments
were obtained varid' executed. Petifioner Brewer | was eventually
Mirandized after refusing to speak to detectivlejafte‘r 10 p.m. that night..

(2) Petitioner W;}s arfaigned onv 21 counts of Burglary on January
20“’, 2006, and waived the_ grand jury. The prosecutor went to the
;Grrand Jury with 72 !burglariés, a Tfue Bill and the instant indictment
was filéd on 31 March. Westchester Ind. No. 06-222 indicted 24 counts
céf_burglaryl second degree and two counts of.criminal possession of
;tolen property in the fifth degree. These coun4ts reflected a number of
daytime “lock pick buI:glaries” that had. occurre‘d between Décember 14,
‘2kOO5.to Jépuary 19, ‘20,06. The “lock pick” burglaries had all taken
pla_ée in_éimilar settin‘gs with a similar modﬁs bperandi throughouf the
;ities of Yonkers, New Rochelle and White Plains New York.

(83) On or around March 28, 2006, petitioner Eric Cruz then co-
'Qefendant Brewers présented a new article to his Legal Aid attorney

?bout the arrest of one Jorge Guzman. Guzman and Santiago had been
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arrested for similar “lock pick” burglaries in and around the same time
for which .petitioner and his co-defendanf ‘Cruz stood accused.
Petitioners were arraigned and pleéd not guilty on 11 A;pril 2006.
Petitioner sought to suppress evidence obtained at or about the ;cime of
‘his arrest. By 'decision issued by New York Stafe Supreme Court Judge
Robert DeBella (“Judge DeBella”), denied the motion dated July 25,
2006. |

| (.4)’ The petitioner through counsel movéd for omnibus motions
%elief whereby the Court ordered pre-trial héaring to be held. The
hearing consisted of a combined Mapp/Wade/D‘.unaway and Hﬁntley
.hearings. The hearingzs comménced before the Court of Lester B’. Adler
én November 6, 2006 and concluded on November 8th, 2006 with the
. j‘petit‘ioner[s] hearings beirll.g denied.

_ (5) The Court rendered its so-called fact finding conclusion of

law denying motion to suppress on November 13, 2006. A jury trial
;Nas commence on Nov‘ember 13, 2006, and concluded on November 29,
j‘ZOOG with guilty verdict against each petitioner of the offences
'submitted't‘o the jury. Theé matter was adjourned to January 22, 2007
fo_r'further proceedings. |

(6) In December of 2006, the petitioner Cruz made -a motion and
- éffidavit 'pursuant to CPL 330.30/440.10, with the claims of

Prosecutorial Misconduct, Brandy violation and Ineffective Assistance

14



» e;f Counsel, due to an actual conflict of interest. Petitioner Brewer
jeined Cruz in the CPL 330.30/440.10 motion.

(;/) Brewer’s trial counsel Ms. Frohlinéer, adopted the motion.
vyith a return date of January 22, 2007. Those motions contained
e‘vidence of conflict of interest suffered by the appellants/petitioners
ti‘hrou‘gh the Legal Ald Society’s simultaneously represented Guzmah.
On the return .date of the motion, th'e Legal Aid attorney Zoppo, fdr
petitiener Cruz, applied to be relieved upen a ‘eonﬂict of interest. The
‘matter was adjourned ﬁntil Januery 25, 2007.
| (8) On May 17 2007, petitioner Cruz newly assigned attorney (Ms.
janet Gandofo), subm’itted to the court a motion in support of the
_éaflier C.P.L 330.30/440.10 motions | which in'corporated more
dl'ocumentary submissiene and'was returnable .on May 31,'2007. With
the claim that the petifioner Cruz was denied his Constitutienal right
to the effective assistance of counsel of an actual conflict of interest.

. 9) The Court rendered its decision and order on July 19, 2007,
denylng the petltloners motion, statlng the CPL 333.30 motion aspects
qft_he motion was outside the record, and the CPL 440.10 motion
é_spects of the motion was premature. Sub‘s-equently, both petitioners
' v?ere sentenced on August 2, 2007, Stanley Brewer was sentenced to 15
years with 5 years post release supervision Petitioner Cruz was

eentenced to 20 to life;"
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(10) ‘A timely notice of appeél was filed by petitioner’s counsel
Ms. ‘Frohlinger on August 22, 2007. On December 10, 2007 the court
iséued a Decision and Order allowing appeliate Brewer to proceed in
-folrma pauperis and assigning Ms. Jeanne E. Mettler, Esq. to proceed
\;v,ith an appeal. Ms. Metteler’s Relieve Application was based upon a
i)otentia} vof conflict of.interest, due to her previous employment and
.c‘urrent- barticipatioh with the Legal ‘Aid Society. Decision and Order
gra_nted, on October 15, 2008.
’ (11) The second assigned counsel Mr. Davvid, was re;assigned by
pétitioner’s .motion to r“elieve him of his éssignﬁent, which was grantéd,
‘whereby Charles O Letterman was assigned on Mar.ch 24,.2009. The

_ direct appeal was prosecute.d on November 2, 2009.

(12) This issue was raised on dlrect appeal by assigned counsel.
Charles O. Lederman, in which the trial court and the New York |
J}ppellate Court affirmed the conviction on March 25, 2010; People v.
_Bz"ewer, 73 A.D.3hd. 1199 (2d Dept. 2010). The pe{titioner’s ineffective
éssistance of counsel claim of (Conflict of Interest), was denied as
?inat-ter Dehors the Recv.o‘rd, and"was further exhausted in petitioner’s
Application to the New York Court of Appeals. On September 17, 201.0,
the Court of Appeals (Rad J.) 1ssued a certlflcate denying petitioner

permlssmn for leave to appeal People v. Brewer 15 N.Y. 3d 849 (2010).
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" (13) On January 28, 2016, petitioner filed a Writ 0f'E1'1;01' Coram
Nobz’s. On 2/22/11, the trial court denied the Writ of Error Coram Nobis
{;vith»out conducting a Hearihg and rubber stamping the Writ as a

440 10, on 1/9/12. The Writ was appeal to the appellate court that was
den1ed on 5/18/12. Motlon to Re- argue to the Appellate Court was
_’glmely su_bmltted and was denied on 9/21/12, Ra}lsmg Prosecutorial, and
:Iudi:cial Misconduct, as well as Inef:fec.tive Assistant of Counsel. .
Petitioner timely filed is Habeas Petition on 4/26/13, On 2/8/18 MJ
Pavison issued an R&R, Onv 2/28/18, petitio'ner”timely file(.ikobjection,
Qn 12/20/18, 12/20/18 ?the District Court deniedvthepet.ition. On 1/9/19
petitioner timely filed his COA, On 8/8/19 U.S.‘ Court of Appeals denied
COA | |

ARGUMENT-1

THE DISTRICT COURT MISAPPREHENDED AND MISSTATED THE
FACTS OF THE RECORD RENDERING ITS FACT FINDING PROCESS
UNREASONABLE DENYING PETITIONER'S PROSECUTORIAL
MISCONDUCT CLAIM IN WHICH A JURISTS OF REASON WOULD
FIND DIFFERENT OTHERWISE

(14) The petitierier"s traverse has not been contested and was
‘tglotally disregarded by the district court. The district court violated
| f;he precedural guide-lines in regards to habeae corpus proeeed.ings, 28
USCA § 2254 (d) (2)_?- (e) (1). The petitioner: filed his petition, the

fiistrict court issued an order to show cause, the respondent filed its
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iaffirmatilon in o:ppésition to the pétitione'r’s petition, a.ﬁd the
E)etitioner filed his t%,averse in return, there was no rebuttal to the
?’1’& verse. .

: (15) The districi»:‘;:ourt adopted the report and recommendation'of
't.nhe magistrate j‘udge who adopted the pre'tirie.d decision order of the
state court. This adoption was unreasonable because the pre-trial c;)urt
(;‘;iecision was a violation of the petitioner’s 14“;. Amendment; when the
f)re'trial judge mis.sta.ted the facts of the recora'clearly manufacturing
i;‘;'nstancevs ‘vto draw up * his conclusion. “First provision of the
ﬁnreasonable determination clause applies I]LllOSt readily to a si_tua‘tion

%yhere the petitioner challenges the State Court fir‘lding based entirely
;n the record,” -Wz’ggi;ps v Smith, 123 S.Ct. 2538-39 (2003); Harris v.
}(umman,'345 F.3d 330-351 (2nd Cir. 2008); Taylor v. Maddox, 366 F.3d
é92, 1001, (9t Cir. 2004). Thevpetition'er requested a Certificate of.

App‘ealability Appendix-A, based on the 'Pr'j'osecutorial Misconduct

Claim 28 USC 2253(c) (1).

| (16) The 'disi.;riét court erred denying p__etlitioner’s proseclitorial
r;nisconduct claim thait was vobjectively unreasonable, Title 2_8 USCA
5254 (d) (2). And debatable among jurists of feason, Slack v. Danjé],
529 U.S. 473, 484 (2000). The district 6ourt at 6. stated, “Pe’;i‘tioner

did not allege prosecutorial misconduct on direct appeal.” The district

18



éourt misapprehéndedz.the facts of the record, ﬁaz‘z’js v. Kuhlman, 345
%.3d 330-351 (2nd Cir.i2003). |

;' (17) | Petitioner raised prosecutorial misconduct in his post-
c:onvjtctio'n motion, Writ of 'Coram Nobis!. Issués that appeared on the
;ecord and off the record, making it a Mix C']aim.. The State COL;rt
(iienied the prosecuto:rial misconduct claim éiting CPL 440.30 (1),
' éﬁppellant Court Affirfned, in violation of the rule announced in Smart
V Scully, 787 F.Zd 816 (1986)2. The Prosecutorial Misconduct Claim

Waé also raised in Petitioner’s Leave Application pages 3, 4, 13-14, to

;,‘be New York Appellate Coart, Appendix-B, at 13-14. In addition, the

Prosecutorial MisvcondJuct issue was.exhausted‘i‘n defendant/petitioner’s
- Motion to Reargue éo New York Appellate ‘Court, Pages 3;4. The
};:)etit'i'oner-raised that he was denied his Due Process under the ;14:
Amendm_ent by ‘the_ State of New York Pre-trial Judge’s decision.

District Court failed to view petitioner’s Petition/Addendum and

Traverse. Appendix-C Petition, (Addendum) bage 3 and Appendix-B
iI‘raverse pages 13-24.; | |

; (18) Petitioner exhausted his State Court remedies and the
.Il)etition‘ for habeas corpus was timely. Daye V Attorney General, 696
?.Zd 186, 194 (2d Cir. 1982). The District Court decision at 6 stating,

’ ‘jThe Petitioner did not allege any facts to support a motion to extend
the time limit...of cause and prejudice to overcome the procedural bar.”

{ Petitioner’s post-conviction motion Writ of Coram Nobis to the Trial Court
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There was no procedural bar, because the WI]Z'.IS not controlled by CPL
440 10 or 440.30 and the 1ssue was fully exhausted 2 The record holds
that the prosecution knew or should have known that its witnesses
gave false and mlsleadlng testlmony. Feznandez v. Capra, 916 F. 3d
215 230-31, (2019), Shih Weri Su v. Filion, 335 F.3d 119, 126 (2003);
_and failed to correct it When it appeared, Dubose v. Lefevre, 619 F.24
973, 978, (2d Cir. 1980).

, (19) ‘The District Attorney”s star Wiﬁness arresting officei'
Meidrieeh, was asked at the grand jury proceedlng Gr. 36-39, to read
every item on the return of the inventory hst from the search of the
res1dent at 2458 Nostland Ave. It should be noted, that the return or

1_nventory list is “barren of property in the naine of “Stanley Brewer.”

Appendix-D ‘Now, this officer of the laW offlcer Meldrlech perJured

, hlmself at trlal Tr. 164-165. Concernlng the 1nventory list he testlfled

at the grand jury. Where he was asked by the A. D A, John O Rourke,

Q. Did you recover any paper work from inside that
location relevant to Stanley Brewer?

A. Yes, I did. .

(20)_ "The A.D.A.! John O’ Rourke'knew that the officer of the law
testlmony was false and did not correct it Whlch was a violation of the

petltloners Due Process under the 14th Amendment. A prosecutor is

~

~

? Petitioner’s Leave Application to the Appellate Court at
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ﬁnder duty to correct the false testimony given by prosecution witness.
Napue v. Péop]e of Illinois, 360 U.S. 264, 269, (-'1959), states,

“VFirst, it is established fhat a convicfion obtaif_led through use of false
evidence, known to be such by representation of the State, must fall
under the 14th Amendment.” ’ '

(21) Detective Connolly from the White Piains Police
Department testified at trial that he conducted the search of the BMW
fhat was towed‘ to W'};ite Plains Police Headquarters. Tr. 80-81. Det;
éoﬁnolly also stated, ‘While he was conducting fh,e search of the BMW,

| he'found.a “composite book” all relevant to Sténiey'Brewer, Tr. 88-8\9.

\This explains the abéence of the paperwork, in the name of Stanley

f 'Iigr\ewer from. Officer Meidriech”s inventory lisf_he read to thQ gran.d
jury. Because it w,as_.'found in the BMW, not :!a‘-t the résidenf of 2458
Nostrand Ave. U.S. v. Algurs, 427 US 97, 103-104, (1976), states, |

» _;e‘:The' prosecution knew or should have known qf the perjury...must” be
set aside if there is any reasonable likelihood that the false testimony
(’;ould have affected the judgment of the jury”

(22) Detective Deering, First Gr.ade Detective, from the Yonkers
i’olice' Depf. _commit{:ed perjury at .the 'grahd jury. -De.t. 'Deering
rizestified that during tf';‘he search of the resident of 2458 Nostrand Ave.,
i;e'fou‘nd 'p_aperwork in the name of “Stlanley Bréwer.f’ (.}r.v59'">60.

Det. Caiati, from theAWhite Plains Police Dep_é_rtment stated at trial,

@oncerning the search at 2458 Nostrand Ave, ‘fI was the only one who

21



éctually conducted the search. VvVve -had Sergeant Hardy whé was
videotaping, officer Meidriech whq was recon{ding everything‘that 1
?ecovered.” Tr. 701-702. |

(23) On cross by Atty. Zoppo, who asked Det. Caiati, “You mean
%‘ecording, writing it déwn? Det. Caifai responded “He’s Wrifing it dlown :
I was the recovery person” Hear it is clear that Officer Meidriech Wr-ote
everything down in which became the returned inventory list he read
1;0 the grand jury Gr. 36-39; thaf Det. Caiati recovered from the search
f;lt 2458 Nostrand Avg_. There was no video cc;,verage of the search in
j“Rea] Time” and the ‘paper'wo\rk- in question is not “Depicted” in the
\:zideo. Det. Deering did not chduct the search, and did not find ahy
| p'aperw_(.)rk‘ i-n the name of “Stanley Brewer” because it Was'. taken from
;t‘he BMW. Tf.-88-89. The District Attorney”s. “star witness”, arresting |
officer Meidriech was asked by A.D.A., John O’Roﬁrk’e at the g_l;an'd jury
proceeding, “In the dicourse of that investigatio.n, did you have an
;jpportunity to View security footage from 30 Windsor Tefrace?” The
iiav;f enfo_rcément officer answer to this q_uestion.was “Yés” Gr. 40.

(24)_ The question was asked by the grahd jury, “The two people
you stopped, you had a chance to see the surveillance video from 30
_Windsor Terrace?” O.fficer Meidriech responded to the grand jury’s
fluestion, answefing “YES” Gr. 40. This false testimony Wés very

convincing to the grand jury because Meidriech is an Officer of the Law,
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Who sworh under Cath to tell} the truth. Officer Meidriech is stating he
i:l&S firsthand knowledge 'Wit_nessing the petitioflers'committing a crbime
éf burglary at 30 Wi’ildsof Terrace Apt. 2h iIn thié case, the video
éurveillénce did not provide c.overage to the éntrance to the Qictim’s
épdrtment. No one seen or saw anyone enter the Vi(:tim’é apartment.
':Ii‘he Victim Michael Kane Trial Testimony Tr. 276.‘

| (25) Now, in part a true bill of indictment was returned on thé
éestimony of officer M{eidriech, who took t'he Oath before the People of
‘\;Vestc.hevslter .County Nelw York to tell the truth._:Onv crﬁss by pet,itione»l.j’é
éttorney Ms Frohlinger, .at the pre-trial hearing, Office Meidriech was
%sked, “Now, in addition to the suryeillancé tape, the still of the
;urveillé.nce tape, ha‘d you actually seen the:: surveillanée tape, the
;notion picture su‘rveii,lancé tape?” Officer Meidriech replied was “No, I

did not.” Ptr. 301.

(26) Detective Deering testified at the :‘grand' jury., during the
éourse of the search on January .19, 2006, he found paperwork in the
ﬁame of Stanley Brewer. Of_f_icerDeer'ing testified he didn’t know who
Stahley Brewer Was.,%(;‘vr. 60. Detective.Connolly stated the same thing
at trial, during the slearch of the VBMW on January 19, 2006. “Which
| (;riginally at the time ‘Wé didn’t knéw W]io Stanley Brewer was” Tr. 88-
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k27) Det. Deering testified at pre-trial, \;‘vhen he interviewed the
defendants on January 20th, 8 o’clock p.m. 2006, is when he 1ea1éned
1‘:.hat “Stanley Brewer” and Sedrick Wetson, the petitioner’s alias, was
the same pereon, Ptr. 128. Now, Det. Deerin;; committed perjury at
trial concerning the seme question of the identxity of “Stanley Brewer.”
While on direct, he was asked did he knew who Stanley Brewer was
v(;lur‘ing the search at 2458 Nostrand»Ave., on January 19, 2 0’ clock p.m.

:2006’. Det. Deering replied “Yes”, Tr. 638. .

(28) Again, the pe{;itioner has been prejudiced by the
brosecution witnesseé (Det. Deering) when his testimony was not
Corrected by the prosecutor. This a clear violation of the petitioner’s
due process under the 14th Amendment Napue v. People of []1111013
360 U.S. 264, 269, (1959). The grand jury, Gr. 73-74, where the
p1oceed1ng was also. 1mpa1red by the testimony of another one of
Webtchester County’s Dlstrlct Attorney’s witnesses, a Ms. Peggy G111
When asked by the A.D.A. John O’ Rourke, “What did you see about t]he '
apartment? Her response to this question was, l'

‘;Em just all the drawers emptied out, everythlng strewn about. You
know just everything, drawers emptied out, jewelry taken, and money
| taken from one partmular drawer in the apartment.”

(29) The second question presented to Ms Gill by A.D.A. John O’
Roulke “HOW did you know it had been taken"” Her reply to thls

questloned was “Because I put the money there for him, because there
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cash in the house at all times” This reply brought another question by

!

the ADA John O’ Rourke, “About how much is that?” Ms. G1lls
answer was, about seven hundred dollars” Now the credibility of th1s
W1tness testimony comes 1nto play in her follow1ng answer to the
quest1oned asked: “What dld you notice? Her response to the question’
“In that drawer with the money there was a glove in there andl said, | .
that is unusual. He doesn’t own a pair of glove like this so I left the
glove in the drawer and called the police and told them what I saw”

(30) The legal credibility. here is the w1tness is first testlfylngl
that there was, “No Money in the dlawer Where the so-called glove
vvas found. Yet, later on in her testimony she 1s testifying “In that‘
drawer with the money was a glove” Gr. -73-74. Novv, where is the legal
l1ne drawn to show which of the statement of events is true? The
l)lstrlct Attorney’s w1tness credibility is 1eally in quest1on when she
oontladlcts her “Grand Jury Testimony” at the‘-tr1al stage of this case.
At trial Ms Gill was asked by A.D.A. John O Rourke concerning the
so- called glove “Did you made arrangements w1th Detectlves from t]he
: 'Clty of Yonkers to enter the apartment for that purpose?’” Ms. Gill’s
response was, “Right we called the nelghbors and the neighbors went
into and got the glove out of the drawer and brought it to detectives.”

Tr 1084. This nelghb01 never testified at the grand July, Pre-trial or

Tr1a1
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(81) This 'makesf' Ms. Gﬂl_’s testin_lony to the %;ra-nd jury false, the
eﬁestion presented Wae, “You provided those v.two items to Detective
Tllson of the Yonkers Police Department?” She rephed “Yes.”, Gr. 7'41,
hnes 15-17. First it’s NO MONEY, then ONE GLOVE WITH THE
M‘ONEY then TWO GLOVES then TWO ITEMS Detectlve Tllson of
Yonkers Police Department stated that Offlce1 Wagner from the CIU
unlt secured the glove 1nt0 custody and Voucherlng 1t Tr. 740-741. The
'testlmony of the prosecution’s w1tnesses 1s rlddled with perjury, Napue V.
[1]11101s Supza and the chain of custody has been -broken.-

- (32) Police Officer Gordon testified at tri'al that the arrest of the
Petltloner was based on a burglary at 10 Lake Street on January 19,

2006 When Police Offlcer was asked:

. Q. . Did there come a point in tlme when you went into
Lake Street.

A.  Yes Sir.
Q. Were you directed there by any supervisor?
A, Yes, I was directed by Sergeant Flsher to canvass the area.
Q. That would be Sergeant Eric Flsher correct"
A. Yes, ' :
Q. As part of that direction, d1d you find yourself searching the
10 Lake Street Building?
A. Yes, I did. |
Q. Did you find any apartments on the second floor that you ' .

saw something unusual with?
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A. Yes, I did. I found an apartment 2-A on the second
floor that was keys broken off in the locks.

pg. 348 at 6-9.
Officer Gordon was further asked:

Q. And were efforts made to notify the ‘h‘orheovvner,
Badia Colocho, about that? ‘

A. Yes. Pg. 348, at 10-12.
Pg. 349 at 5-6, OfficerfGordon was asked:

Q. Do you know what time that happenqd or what time

she arrived home?

A. The exact time, no, but approximately 3:00, 3:30,
“and 4:00. ’

Q. When you gain entry, did it appear that anybody had

. been.in that apartment from what you could see?
A.- Yes.
What types of things did you notice?.

Yes. We entered the apartment. We noticed that the
“apartment disheveled, ransacked, stuff was all over

the place. Gordon Tr. 347-349.
(33) Ms. Colocho’s trial testimony wholly refutes Police Officer
G_ordon’s trial testimony, when Ms. ‘Colocho was asked:
Q. Now, subsequent to the police coming into your
apartment you had gone in previous_l'y when they came to

your apartment to meet you? They went in first? You didn’t

go in first. =

27



A . They went in first I had to wait 20 rri‘,binutes.

‘And when they came out they told you that the

épartme_ntﬂhad been burglarized?
A. Correct.
Page 416, line 19, to pége 417, line 2,
: * Kk k kX (
Q. But first t};ey told you. the apartmen;f had beven
burglarized?

A. I_can’t really remember. What I remember is that I
came home, and they opened the‘ doo-r, they wentvin,

" and they told me to wait 20 minﬁtes; And after that
‘they said apparently someone break into your
apartment,{iandl now you can come in, take a look,
but don’t touch anything. And after f,hat they séid
apparently someone break into your épartment, and v '
now you can come in, take a look, but don’t touch

" anything. |
(34) The United States District Court ignqréd that thé
prosecutién should ha:ve known that its Witneéseas Officer qud'on was
giving mislea'ding tesfimony' .concerning the burglary of 10 Lake Stree}t.
In violation of the petitioner’s 14th Amendment”, that reasonable jurists
would have found de;be‘ltable, Slack v. McDam'e]isupz'a. The record bares
f,he fraudulent lies from Officer Gordon c}oncerning Ms. Colocho’s

apartment. Police Officer Petr_osinb testified that he was with Officer
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- Gordon when commissioned by their superior to canvas the 10 Lake
Street Building. He stated while searching for burglaries that
;ifternoon, the results-were negative. Police Officer Petrosino testified

when asked: Tr. Page 300, lines 19-25.

Q. Were you by yourself agéin or with

‘ A Officer Gordon and Officer Carra."zl‘r. page 299, line 25 -
page 300, line 2.

Q. Did ylou wait there for the homeowner?
Yes..
A, She did. ‘
Q. And did you do anything next after that?
A.  No. When she arrived, she actually told us that it

~wasn’t burglarized; that she had left it like that. (Ms.

Colocho). Emphasis mine.

.(35) ‘Supplementary Incident report of"? Officer Petrosino and
i_)olice Officer Carra, used in petitioner’s pospl'conviction motion that
-appeared of the record, colla.borates»ofvficer Petrosino’s testimony that
appeared on the record. Who both stated they élso accompanied Police
Officer Gordon to canvass the 10 Lake Street Building, and the results
were negative. Someone has lied to the court (Gordon) which was a

violation of petitioner’s Due Process under. the 14t Amendment.

Appen_dix-B, Traverse at 23.
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ARGUMENT-2

THE DISTRICT COURT MISSTATED THE FACTS OF THE RECORD
IGNORING THE EVIDENCE PRESENTED IN PETITIONER’S TRIAL
AND DIRECT APPEAL, PETITIONER’S POST-CONVICTION MOTION
AND FEDERAL HABEAS PETITION RENDERING THE DISTRICT
COURT FACT FINDING PROCESS UNREADABLE IN WHICH A
JURISTS OF REASON WOULD FIND DIFFERENT OTHERWISE

(36) The district court failed to address the judicial misconduct

(Bias) claim in the® Petition/Appellant Traverse. This issue was

completely disregarded by the District Court. The Petitioner
@emonstrated that reasonable jurists could find the District Court’s

assessment of the Constitutional Claim debatable, Slack v. McDaniel,

599 U.S. 473, 484 (2000). The District Court judgment follows:

“When Officer Perry, who had responded to Officer Meidriech response
for assistance, arrived at the sceme and requested that defendant .
produced identification, a wa tch fell out of the defendant Brewer’s rear
pocket. Officer Perry testified that he found this odd based upon the
fact that defendant Brewer was wearing a watch on wrist.”

(3_7) ‘The District Court misstated the facts of the record which
violated petitioner’s due process. The Petitione?,requested a Certificate
of Appealability bésed on the Judicial Misconciﬁct Claim which should
flad bveen granted. Of%icer'Perry’s pre-trial testimohy Htr. 72, lines 6

Y

%hrbugh line 4 of 73, where he was asked:

Q. Did you see Police Officer Josef Meidriech when you

arrived at that location?

A. Yes sir, I did.



o

o

o

A.

Where was he and what W‘a.s he doing‘?

He was standing, there, and he was standing in
front of two individuals and—

Where was he standmg, more spec1f1cally‘7

He was standing on the sidewalk, like facing—I was
coming up North Broadway. He was standing on '
North Broadway on the sidewalk and he was facing

my direction.

-And did there come a point in time Whe'n you

assisted him?.

Yes sir, I did.

What did you do to assist h1m‘7

I stepped out of the vehicle. He was with two

subjects. - Stepped out of the vehiclé. T heard him say to
one of the subjects, he asked him for identification. Do you
want me to get specific or-

Yeah. When he asked that, who lwas that he asked

for identification, if you recalled \

He asked Sedrick Watson, which is Stanley Brewer,
and Edward Cruz.

(38). Officer M'eidriech who stated that he retrieved the

petitioner’s identification, when asked:

Q.

Officer, when you did the warrant check after

getting the [.D.’s from both Cruz and Brewer, did

you get a response that either of thein were wanted
individuals?

They were not wanted a? that time. Pi‘e'trial Testimony Pg.

303 line.
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(39) Officer Melichriech’s Supplemental ;'Incident' Report (S.I.R)
fully corroborates his pre-trial testimony. That he, Meidriech, received
the subject’s i_dentificatioﬁ before any other officer’s or units ar1;ived at
the scene.

“I then asked each subject for their identification and one male black
produced a Georgia Driver’s License and was identified as Erick Dean
Cruz, DOB 5-8-67, of 100 Leslie Oak Dr. # 1101, Lithonia, GA 30058,
The other male black produced a New York Sta te Interim License as
Serdrick J. Watson, DOB: 12-9-69, of 84 Academy Street, Liberty, New
York 12754. I conducted a local and NCIC warrant check of the subject.
At this time Sgt Dominquez and Sgt Fisher as well as other White
Plains Patrol and plain clothes units arrived on: tbe scene to asust‘
with the stop.” Appendix-E.

(40) Officer Perry never requested the petltlonel s I.D. and the
petltloner did not consent to a search at the time of the 1nveqt1gat1ve '
s_tovp. The record holds that Det. Donnelly stated at pre'trial that th‘e

petitioner was handcuffed at the time petitioner was search, Donnelly

Htr. 67, Tr. 53. Concerning the involuntary search of the petitioner,
this Court must consi@_ef the factors announced in New York v. Quarles
467 U.S. 649,665, (1984),

A. The officer was not concerned with their safety or
the public safety, because the so-called stop was
based on a level one, of Officer Meidriech common-
law right to inquiry.
B. The fact that the Petitioner was confronted and
surrounded{ by eight Law Enforcement Personnel,
handcuffe'd; searched, and separated from his
acquaintance and not able to leave, he was arrested.
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C. Based on the predetermlnatlon of Det Donnelly,
during the investigative stop, by stating:
“That’s correct, We were not going to let them
leave.” Htr. at 67, Petitioner was in police custody.

(41) The questlon flom Offlcel Perry “Can I search you” after
petltloner was handcuffed Htr. 53, was an improper inquiry, Florida
Royel v. 460 U.S. 491, 507-08, (1983). This is what Judge Adler and the
(DlStI‘lCt Court) has found to be factual and what Offlcer Perry never
t;estlfled to. Officer Perry stated he was in front of the squad car,
 Officer Perry statedvf’it was Officer Josef Meidriech who requested
petltloner s 1dent1f1cat10n Htr. 72, lines 6 through line 4 of 73, Htr 303.

Ms. Colocho stated to the police that nothlng was missing from

her apartment, which was found in the same pos_ition that she had left.

ifc, disheveled and with an unmade bed, Tr. '%_299-300. (See pg. 26 of

Certiorari).

(42) A reading ‘of Police Officers Perry f Gordon and Meidriech
Lestlmonles would show that the dlstrlct coult completely preJudlced
che petitioner by misinterpreting the relevant facts of record in its
J;udgment, which was an unreasonable determination in light of the
evidence presented in the State Court. Title 28.~2U.S C. §>2254 (d) (2).

Ofﬁcer PerrV was also asked at the pre-trial suppression hearing, Pg

78 11nes 2 14:

Q. Did you personally find any apartments that had

been burglarized
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I didn’t. No I didn’t.

Pohce Officer Gordon was asked at the pre- trlal hearing, page 99 line

24 o page 100, lines 4-7.

Q.

A.

And do youf-know_if the property taken off Mr. Cruz
or Mr. Watson had been reported stolen.
No, I didn’t.

Officer Meidriech was asked the same question concerning the

investigated stop, Htr. 301 line 25 to page 302 lines 2-13, when asked:

Q.

o P

or o p

And do you know if there was a burg?lary at -- on
Lake Street reported before you actually stopped
these two i_hdividuals?

That day?

Yes.

Specifically where? '

Do you know if there was a burglary"reported on 10
or 15 Lake Street prior to your stopping these
individuals?

No.

You don’t know of there wasn’t?

I don’t know if there was a burglary committed at

A

the time when I stopped them.

(43) Trial Judge Adler and the District Court wrdngly found that

the “Common law right to inquiry which ripened into probable cause to

“arrest them once the jewelry, currency and cameras were recovered

from the defendant.”3

- “However, instead of terminating the seizure when their suspicion ...
proved unfounded, the Agents continued to detain the defendant while -

they ‘embarked upon [an] expedition for evidence in hope that

something ng]zt turn up” Brown v. Illinois, 422 U.S. 590, 605, 95 S. Ct

? Pre-Trial Decision And Order of Judge Adler’s Page 15-16 '
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2254, 2262, (1975) ... This continued detention was nothing more than
an unlawful fishing expedition. The fact that it happened to successful
does not, of course, make it lawful.” See U.S. v. Babwah, 972 F.2d 30
(1992). | '

(44) The search has by'passedvthe pat aown procedure"
gnnounced in Terry V."‘;0]11'0, 398 U.S. 1, 12, (1968). There was no
reports that the petviti'oner(s wés armed and dan:gerous or that the items
‘iz'_n"pe‘tit‘:iblller’s p(-)cketvs- félt and resembled a gun;‘. The so-called “at-the-

scene investigation” exceeded the 90 minutes announced in United

States v. Place 492 US 696, 709-710, (1983). Appx.-F Reply Motion at 3.
The petitioner was hevl"d for investigative detention for more than 8
hours, 480 minutes, from 2:00 o’clock pm to 10:00 o’clock pm January

19th, 2006. Until Detective Hembury read petitipner his Miranda

Rights in violation of the rule announced in United States v. Place,

Supra.-AppendiX;B Txv'iave'rse at 11. Thé District; Court has turned a
blind eye to the violation of the petitioner’s due:process under 14
Amendment that 1s de'bat-able among jurists of reason, Slack v.
MeDaniel, 529 US 474, 484 (2000).

(45) Detective Donnelly, Detective Goirdon, Office 'Perry and
bfficer Meichriech was neither aware nor investigating any specific
‘crime which had occu'xred immediately beforé for which the .petitioﬁers
'<::0-u1d have been considered suspects. The Pdlice had no inarticulated
knowl-e(ige that a crime had been conimitted oAr that the petitioner was

the perpetrator of such crime. Simply, there was no suspicion of a crime
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anywhere in the Lake Street area, based on Officer Perry, Gordon and
-~ Officer Meichriech’s pre-trial testimony. People v. Diaz NYS2d 768

(1987), People v. Robinson, 100 AD2d 945, People v. Ross 67 AD2d 955

(_1979).Case above rest on Terry v Ohio and Brown v. Illinois.

(46)-The petitioner has established .by cleaxf‘ and convincing evidence ,
28 USC 2254 (e) (1) .that the hearing judge apd the District Court has
engaged in misconduct sufficient to Wari"ant redress. By typically

demonstrating that the judge displayed “such a degree of favoritism or

t

antagonism that made the judgment unfair and impossible.” Liteky v.
United States, 510 U.S. 540, 555, 114 S.Ct. 1147 (1994), see Withrow v.
Laikims, 421 U.S. 35, 47, 95 S.Ct. 1456, 1464 (1975).

ARGUMENT-3

THE DISTRICT COURT IGNORED & MISAPPLIED THE GOVERNING
STANDARD TO PETITIONER'S CONFLICT OF INTEREST AND
INEFFECTIVE __ASSISTANCE OF COUNSEL _CLAIM _WHERE
COUNSEL FAILED TO IMPEACH THE PROSECUTION WITNESSES
THAT A JURISTS OF REASON WOULD FIND DIFFERENTLY
OTHERWISE

(47) A reasonable jurists could find that the petitiorder/Appellant
was denied an effectlve assistance of counsel. otnck]and v. Washington
4§166 U.S. 668 (1984). Tr1al counsel for the defendant falled to
1nvest1gate the so- called 1nvest1gated stop of the petitioner, violated -
the rule announced in Kuﬂmelman v. Morrison, 477 U.S. 365, (1986)

RompJJIa v. Beard, 124 S.Ct. 2456 2467, (2004,

4 Petitioner’s Post-Convict.i.en Motion (Writ of Coram Nobis), pages 1-9
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(48) Attorney Zoppo who is from the Legal Aid Society of
Westcheéter Count& _1"ep1°ésented the petitiéner’s co-defendant,. Eric
é)ruz, and Attorney Ms. Frohlinger, represen;'c'ed fhe petitioner. The
testimony by the pros:ecution Witnéss De_tecti‘vé Deering testified that.
ghe picklock bufglary "étopped upon the defenda:nts"' arrest, E_r_()_ﬁﬁ_ The
proseecution in the case knew Detective Deering testimony was fa.lse
aglndA did .ilot correct 1it. Mooney v. Ho]oba.ﬁ, Wei Su v. Filion supra. The |
fact is that the prosecution office had.two open files of suspect;s,
Santiago and Jorge G}lzman, both arrested and charged with lockpick
burglar)@, after the ﬁetitioners were érre‘sted. Attorney Zoppo who

represented Guzman, as early as of March 2006, never objected to

];")e‘tecti.vve Deering’s false testimony. Appendix-B Traverse at 24-25.

"~ (49) The prosecution office aﬁd the Legal Aid Society went |
ﬁhrough the trial burden with the conflict of inﬁerest. Attorney Zoppol
éeve}r disclosed to the}petitioner’s attorney, Ms‘.. Frohlinger that would
;lllow her to pursue a defense that the defendant/petitioner is not
iﬁesp-oﬁsi%ble for all theh“Pick-Lock Burglaries.” Whichcould have been
éoncluded by just one of the juror. Wheﬁ two defendants have a joint
érial and one of the attorneys has a conflict of iﬂterest', this has a pill-

‘ (:)ver effect on the other petitioner.
| (50) The attorn;ys ran afoul of each other, People v. Gambérg,

38 N:.Y.Zd 307, 312, (1975). Causing a “conflict Qf interest Appx.-B
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Traverse at 25-26. Zoppo applied to be relieved of counsel, which was

granted based on conflict of interest after the petitioner was found
éuilty. This argumer'_lt was presented by t.‘he petitioner’s second
assigned attorney Ms. Jeanne E. Mettlei‘ in her application to be_
i%eli"eved.of counsel also granted, based on conflict of interest. Because

She 1s -a member of the Board of the Legal Aid Society. Appx-B

Traverse at 25. The state court failed to conduct a hearing on the
ﬁlatter. Glasser v. United States, 315 U.S. 60, 71-72, (1942), U.S. v.
Peztez, 325 F..3d 115 (2nd Cir. 2003), and a violation of th:e__‘.,defendant’s'
right under 4th, 6th, and 14 Amendment.

(561) The State court never conducted a Curcio Hearing, U.S. v.
Curcio, 680 F. 2d 881, (1982), Cuyler v. Sullivan, 446 U.S. 335, 349-50,
{1980). However, this was raised on direct appeal by assigned counsel
Charles O. Lederman, and exhausted in the petitiorier’s application to
glppéal tbi the court of appeals. See Leave Application of Stanley Brewer
to the New York Court of Appeals prepared by Charles O’ Lederman.5
‘fT,he due process/ineffectiveness issue was dismissed by the trial court
for it’s being outside of the trial record under CPL § 330.30 (1). That
court ignored the allowance of such matters under CPL § 330.30 (3). In
construing such pro se motion liberally, and in consideration of the fact
that counsel was in fact relieved of the assignment, the trial court
should have at least had a hearing in order to develop the record. In

turn, the intermediate appellate court has parroted proscription
against review of matters “dehors the record.” Appellant posits here

SLeave Application of Stanley Brewer to the Court of Aﬁpeals prepared by Charlés
©’Lederman.
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that since the issue was disposed of by the trial court well before
judgment was entered, the issue is in fact part of the record that must
necessarily be considered on appeal. If the defendant is prevented from
asserting a claim of conflict at each level of our process based upon
such limited views of what constitutes the record, then the constitution
protection itself would become illusory.”

(52) Attorney of record Ms. Frohlinger, failed to impeach Officer
';Meidriech’s grand jutfy testimony Gr. 36-39, during his false testimony

:.at trial, Tr. 164-165. Concerning his testimon’yvof the inventory list he

‘read to the trial jury. Counsel of record failed to impeach Ms. Peggy

‘ Glllat trial, Tr. 1084, concerning her‘grand jury testimony, Gr. 73-74
'I_v'on whethef_ or.not there was gl§ve with the money, Or no money, or sghe
'iherself gave the glove. to Detective,Aor “Right wé called the Vmeighbors

%and the neighbors went into énd got the glove 6ut of the drawer Iand‘ ‘
ibroug‘ht it to detec_tivés.” Tr. 1084.

@ONQLUSIONZ The petition for a writ of cert.i_prari should be granterd‘
because of the Su-.;bstahtial Federal Violation ofA:Petitio-ner’s Rights.
i{espectfully submitted, | |

pated {/‘30 / /Cf

¢
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