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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

CA.No. 18-2899
CURRY ROBINSON, Appellént

VS.
SUPERINTENDENT HOUTZDALE SCI, et al.

(E.D. Pa. Civ. No. 2:17-cv-01023)

Present: J ORDAIi\I, GREENAWAY, JR., and NYGAARD, Circuit Judges

SulJamitted are: -

(1)!  Appellant’s notice of appeal, which may be construed as a request

2) Appellant s motion for appomtment of counsel
- in the above-captioned ease.

Respectfully,
Clerk

ORDER

for a certificate of appealability under 28 U.S.C. § 2253(0)(1) and

Appellant’s application for a certificate of appealability is denied because he has

not made a substantial showing of the denial of a constitutional right. See 28 U.S.C. §

2253(c)(2). Jurls‘ts of reason would not debate the District Court’s decision to deny his

habeas petition. See Miller-El v. Cockrell, 537 U.S. 322, 338 (2003) (citing Slack v.
McDaniel, 529 U.S. 473, 484 (2000)). More specifically, jurists of reason would not

debate that several of Appellant’s claims, namely his claim that the Superior Court should.
have remanded tc? the PCRA court, and his numerous claims of ineffectiveness of PCRA
counsel are non-cognizable. See Hassine v. Zimmerman, 160 F.3d 941 (3d Cir. 1998);

28 U.S.C. § 2254

even if jurists of reason may debate the District Court’s conclusion that Appellant’s

‘(i); Pennsylvania v. Finley, 481 U.S. 551, 555 (1987). Additionally,
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fourth claim is no
917F.3d 161 (3d
As to Appellant’s

Court’s conclusic;n that those claims are procedurally defaulted (which we do not decide), |
jurists of reason would not debate whether the petition states a valid claim of the denial of |

L \
a constitutional ri

n-cognizable, see Piasecki v. Court of Common Pleas, Bucks Cty., PA, -

remaining claims, even if jurists of reason might debate the District

ght. See Slack, 529 U.S. at 484. Finally, Appellant’s motion to

appointment of counsel is denied. See Tabron v. Grace, 6 F.3d 147 (3d Cir. 1993).

By the Court,

Dated: July 24, 2019- A True Copy-®

SLCl/cc: Cutry Robinson
Douglas M. Weck, Jr., Esq.

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate

Cir. 2019), jurists of reason would not debate that the claim is meritless. |

|
|
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CURRY ROBINSON, : CIVIL ACTIO'?%
Petitioner, : :
v. : NO. 17-cv-1023 (p
. o
BARRY SMITH, et al. 2, |
Respondents. @ !

REPORT AND RECOMMENDATION

LYNNE A. SITARSKI
UNITED STATES MAGISTRATE JUDGE : May 30, 2018

Before the Court is a pro se Petition for Writ of Habeas Corpus filed pursuant to 28 ‘

U.S.C. § 2254 by Curry Robinson (“Petitioner”), an individual currently incarcerated at the Staté
Correctional Institution in Houtzdale, Pennsylvania. This matter has been referred to me for a
Report and Recommendation.! (Order, ECF No. 2). For the following reasons, I respectfully

recommend th{it the petition for habeas corpus be DENIED with prejudice.

I  BACKGROUND’
The Superior Court of Pennsylvania provided the following recitation of the facts:

- [Petitioner’s] charges arose out of the multiple sexual contacts

[Petitioner] had with four minors between 1996 and 2002. Three

of the |victims are [Petitioner’s] step-daughters, and the other is his
non-biological niece.

! During the It)endency of these proceedings, the matter was reassigned from the calendar

of the Honorable J am:es Knoll Gardner to the calendar of the Honorable Timothy J. Savage.

(Order, ECF No. 7). |

i . ;
2 Respondentis have submitted the relevant portions of the state court record (“SCR”) in |
hard-copy format. Documents contained in the SCR will be cited as “SCR No. 7 |
Additionally, the Criminal Docket Sheet is not available online because Petitioner’s case is ]
sealed. Current copiés of the Criminal Docket Sheet were forwarded to this Court by the Court
of Common Pleas of Philadelphia County’s PCRA Unit on May 14, 2018 and May 23, 2018. A

copy of Petitioner’s currently pending PCRA petition was also forwarded here on May 14, 2018.

ngg@ M 2y 502013 ' | APPENDIX B




Commonwealth v. Re
(SCR No. D8). On}
rape, 18 Pa. Cons. St
| two counts of aggrav
6?; 18(a)(1), fouf cour
terroristic threats, id!
4304(a), four counts
exposure, id. § 3127
Com. P1.), Criminal

2006, Petitioner was
incarceration. Robin
timely post sentence
D2; Order, SéR No.
at 2 (Phila. Ctny. Co

On June 26,

the sufficiency of the

3. The Superior Cou
affirmed his judgmer

op. at 3-8.

On April 8, 2008, Petitioner filed a pro se petition for relief under Pennsylvania’s Post-

)bin;von, No. 1753 EDA 2006, slip op. at 1-2 (Pa. Super. Feb. 26, 2008)
anuary 4, 2006, following a non-jury trial, Petitioner was found guilty of
at. § 3121(a)(1), involuntary deviate sexual intercourse, id. § 3123(a)(1),
ated indecent assault, id. § 3125, three counts of contact with a minor, id. §
nts of indecent assault of a person less than 13 years of age, id. § 3 126(a)(7)
§ 2706(a)(i), four counts of endangering the welfare of children, id. § |
of corruption of minors, id. § 6301(a)(i), and two counts of indecent
Commonwealth v. Robinson, No. CP-51-CR-0601281-2005 (Phila. Cnty.
Docket at 4-11; Robinson, No. 1753 EDA 2006, slip op. at 1. On May 19,
sentenced to an aggregate term of seven and one-half to ﬁfteén years’ |
sbn, No. 1753 EDA 2006, siip op. at 1; Crim. Dockef at 33-52. He filed a w
motion, which was denied on May 31, 2006. (Post Sentence Mot., SCR NE .
D2A); Commonwéalth v. Robinson, No. CP-‘Sl-CR-0601281-2005, sﬁp op
m. P1. June 2, 2015) (SCR No. D37) [hereinafter “June 2015 PCRA Op.”] :
2006, Petitioner filed a notice of appeal in the Superior Court, challenging
evidence. Crim. Docket at 53; Robinson, No. 1753 EDA 2006, slip op. ati
irt found Petitioner failed to preserve his claim for appellate review, and _ :

1t of sentence on February 26, 2008. Robinson, No. 1753 EDA 2006, slip

Conviction Relief Act, 42 Pa. Cons. Stat. §§ 9541, et seq. (“PCRA”). Crim. Docket at 55; (Mo{

for Post Conviction Collateral Relief, SCR No. D10). John P. Cotter was appointed to represent

Petitioner, and filed

(>

an amended petition on October 10, 2008. Crim. Docket at 55-56; (Letter o




Appointment, SCR ]

granted the PCRA pe

pro tunc. Crim. Doc

- Superior Court on M
judgment of sentencc
No. 1343 EDA 2009
petition for allowanc
2011. Crim. Docket

On Novembe

appearance, and filec
(Am. Pet., SCR No;
to dismiss his PCRA
June 15, 2014, it for
Petitioner filed a tim
the PCRA Court: fir

(Pa. 1998); and then

App., SCR No. D30); Crim. Docket at 60, 61; June 2015 PCRA Op. at 4-5. The Superior Court‘

affirmed the PCRA (

Robinson, No. 2396

No. Dll; Am. Pet., SCR No. D12). On April 17, 2009, the PCRA Court
tition in part, and reinsfated Petitioner’s right to file a direct appeal nunc
ket at 56. Accordingly, Petitioner filed a counseled notice of appeal in the |
ay 5,2009. Crim. Docket at 56. The Supérior Court again affirmed his

> on January 10, 2011. Crim. Docket at 58; Commonwealth v. Robinson,

, slip op. at 1 (Jan. 10, 2011) (SCR No. D18). Petitioner filed a timely

e of appeal in the Pennsylvania Supreme Court, which was denied July 19,3
at 58; (Order, SCR No. D19). :
r 16, 2011, Petitioner filed a pro se PCRA petition. Crim. Docket at 58;
(Mot. for Post Conviction Collateral Relief, SCR No. D20). Matthew J. Wolfe entered his

1 an amended PCRA petition on Petitioner’s behalf. Crim. Docket at 58.-59
D24).°On June 2, 2014, the PCRA Court sent Petitioner ndtice of its intent
\p\etition, pursuant to Pennsylvania Rulebof Criminal Procedure 907, and on{
mally denied the petition.3 Crim. Docket at 59-60; (Order, SCR No. D28). |
ely notice of appeal in the Superior Court, which twice remanded the case t<

st to conduct a hearing pursuant to Commonwealth v. Grazier, 713 A.2d 81

to permit Petitioner to file a supplemental Rule 1925(b) Statement. (Not. o

Court’s decision on June 28, 2016. Crim. Docket at 63; Commonwealth v.

EDA 2014, slip op. at 1 (Pa. Super. June 28, 2016). Petitioner filed an

3 Petitioner sent a pro se Response to the Court’s Rule 907 Notice. (Resp., SCR No.
D27). The PCRA Court initially stated that it never received Petitioner’s Response to its Rule

907 Notice. Commo
Ctny. Com. Pl. Dec.
PCRA Court, it desc

2015 PCRA Op. at 4.

nwealth v. Robinson, No. CP-51-CR-0601281-2005, slip op. at 3 (Phila.

4, 2014) [hereinafter “Dec. 2014 PCRA Op.”]. In a later opinion by the
ribed Petitioner’s Response to the Rule 907 Notice as untimely. See June |




application for reargu

2396 EDA 2014 (Pa.

On February 1, 2017,* Petitioner filed a pro se petition for writ of habeas corpus in the
United States District Court for the Western District of Pennsylvania, which was subsequently

transferred to this district. (See Mem. Order, ECF No. 1). The petition raises the following

Sﬁpcr.), Appeal Docket at 7.

claims for relief (recited verbatim):

(D

@)

©)

4)

(Hab. Pet. § 12, ECE

Remand was warranted by the Superior Court when the
PCRA Court violated Petitioner’s Due Process right, when
it claimed to have never received Petitioner’s timely
response to its 907 notice. Which bypassed Petitioner’s
rights to amend new issues and have standby counsel.

Petitioner suffered prejudice due to trial court’s restating
testimonial facts, which broadened the evidence of when
K.M. TM. and T.T. said the alleged crimes happened. All
prior counsel gave I.A.C. for not correcting/preserving, this
issue for Appellate review.

_Petitioner’s due process right were violated when trial
. counsel and PCRA counsel did forgo any investigation
regarding Petitioner’s detainer hold, which establishes an
alibi defense against the sufficiency and insufficiency of
the particularities of all sex crimes alleged. '

Ineffective assistance of counsel were Trial counsel
stipulated to the sexual offenders assessment board’s
findings, were there was no colloquy to ensure an
intelligent agreement, and were Petitioner was not informed
of all his rights regarding a SVP hearing. '

No. 1-1).

4 Pennsylvania and federal courts employ the prisoner mailbox rule, pursuant to which
the pro se petition is| deemed filed when it is given to prison officials for mailing. See Perryv.
Diguglielmo, 169 F.|App’x 134, 136 n.3 (3d Cir. 2006) (citing Commonwealth v. Little, 716 A.2
1287 (Pa. Super. 1998)); Burns v. Morton, 134 F.3d 109, 113 (3d Cir. 1998); Commonwealth v.
Castro, 766 A.2d 1283, 1287 (Pa. Super. 2001). In this case, Petitioner certified that he’gave hi
habeas petition to pr'iison officials on February 1, 2017, an
(Hab. Pet. 28, ECF No. 1-1).

i

iment, which was denied July 28, 2016. Commonwealth v. Robinson, No.

d it will be deemed filed on that dla,t_e.‘




On February

following claims:

®)

(6)

™)

(Supp. to Hab. Pet. 2

Writ of Habeas Corp

(Pet’r’s Resp. to the

17 [hereinafter “Reply”]). The matter is fully briefed and ripe for disposition.’

!
3, 2017, Petitioner filed a Supplement to his petition, seeking to add the

Trial counsel and prior counsels were ineffective for having
rudimentary knowledge of Petitioner’s work history and
habits, in order demonstrate facts to contrary to
Prosecution’s evidence of Petitioner being a baby-sitter and
stay at home Dad|.]

Trial Counsel was ineffective for failing to set forth
character witnesses, and Direct Appeals counsel was
ineffective for failing to discern this issue of trial counsel
ineffectiveness, also, PCRA counsel was ineffective for
failing to certifying the character witness[.]

Trial counsel was ineffective for failing to set forth the
-issue of trial judge’s bias questioning of Petitioner’s
witness and stopping his attacks on the victim(s)
credibility. Direct appeals ineffective for not raising.this
issue of trial counsel’s ineffectivencss, PCRA counsel was
ineffective for not raising this issue of prior counsels
ineffectiveness[.] '

|
-4, ECF No. 1-6). The Commonwealth filed a Response (Resp. to Pet. for ‘

us, ECF No. 16 [hereinafter “Resp. to Pet.”]), and Petitioner filed a Reply |

Resp’ts’ Letter Br. for Writ of Habeas Corpus and Mem. of Law, ECF No. |

5 After filing

Crim. Docket at 63.

Notice of Intent to D

the Court has consid

A district court may issue a stay where: “(1) good cause exists for the petitioner’s failure
to exhaust his claims; (2) the unexhausted claims are not plainly meritless; and (3) the petitioner
has not engaged in dilatory or abusive tactics.” Heleva v. Brooks, 581 F.3d 187, 192 (3d Cir.

2009) (citing Rhines
are plainly meritless
limitations. Petition
Pennsylvania Suprer

§ 9545(b)(1). He fil

 the instant petition, Petitioner filed a PCRA petition on January 3, 2018.
Petitioner’s PCRA matter is next listed for June 29, 2018, and a Rule 907
ismiss is “to be sent.” Crim. Docket at 65. Because that petition is pending
ered whether stay and abeyance is appropriate, and concludes that it is not.

o

v. Weber, 544 U.S. 269, 277-78 (2005)). Here, Petitioner’s pending claims
: the PCRA petition was filed beyond the PCRA’s one year statute of

er’s judgment became final on October 17, 2011, ninety days after the

ne Court denied his petition for allowance of appeal. See 42 Pa. Cons. Stat
ed his PCRA petition over six years later.

5

-
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II. LEGAL STANDARDS

A. Exhaustion and Procedural Default

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) grants to persons

|

in state or federal custody the right to file a petition in a federal court séeking the issuance of a

writ of habeas corpus. See 28 U.S.C. § 2254. Pursuant to the AEDPA:

Aln application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court
shall not be granted unless it appears that—

(A) the applicant has exhausted the remedies available
in the courts of the State; or '
(B)(i) there is an absence of available State corrective
process; or

Petitioner raises two exceptions to the PCRA’s one year statute of limitations, alleging .
the discovery of new facts that could not have been ascertained by the exercise of due diligence,
and the assertion of a constitutional right that was recognized to apply retroactively. See 42 Pa.
Cons. Stat. § 9545(b)(1)(ii)~(iii). He bases these arguments on case law concerning sentencing -
factors and Pennsylvania’s Sex Offender Registration and Notification Act (“SORNA”), :
specifically: Alleyné v. United States, 570 U.S. 99 (2013); Commonwealth v. Muniz, 164 A.3d !
1189 (Pa. 2017); Cor:nmonwealth v. Rivera-Figueroa, 174 A.3d 647 (Pa. Super. 2017); j
Commonwealth v. Butler, 173 A.3d 1212 (Pa. Super. 2017); and Commonwealth v. Maze, No. |
893 WDA 2016, 201!7 Pa. Super. Unpub. LEXIS 4267 (Pa. Super. Nov. 20, 2017).

Petitioner’s a!.rguments lack merit. First, judicial determinations are not “facts.” See |
Commonwealth v. Watts, 23 A.3d 980, 986 (Pa. 201 1). Moreover, in the context of the PCRA,
“a new rule of constitutional law is applied retroactively to cases on collateral review only if the}
- United States Suprerl;ne Court or [Pennsylvania] Supreme Court specifically holds it to be
retroactively applicable to those cases.” Commonwealth v. Miller, 102 A.2d 988, 995 (Pa. Supe
2014). However, none of the cases on which Petitioner relies have been found to apply }
retroactively by the United States Supreme Court, or by the Pennsylvania Supreme Court. :
Further, the Superio% Court of Pennsylvania has rejected arguments that Alleyne and Muniz |
satisfy the newly-recognized constitutional right exception. See, e.g., Commonwealth v.
Cervantes, No. 2076 EDA 2017, 2018 WL 2125859, at *2 n.3 (Pa. Super. May 9, 2018)
(appellant did not properly invoke the newly-reco gnized constitutional right exception because:
the Pennsylvania Supreme Court has not found Muniz applies retroactively); Commonwealth v.
Murphy, 180 A.3d 402, 405-06 (Pa. Super. 2018) (same); Miller, 102 A.2d at 995 (“[N]either
[the Pennsylvania] §upreme Court, nor the United States Supreme Court has held that Alleyne i

to be applied retroactively . . ..”).

J

6




(i1) circumstances exist that render such process
ineffective to protect the rights of the applicant.

28 U.S.C. § 2254(b)’(1). The exhaustion requirement is rooted in considerations of comity, to

i

ensure that state courts have the initial opportunity to review federal constitutional challehges to
state convictions. See Castille v. Peoples, 489 U.S. 346, 349 (1989); Rose v. Lundy, 455 U.S.

509, 518 (1982); Leyva v. Williams, 504 ¥.3d 357, 365 (3d Cir. 2007); Werts v. Vaughn, 228 F.3d

178,192 (3d Cif. 20i00).

Respect for the state court system requires that the habeas petitioner demonstrate that the
claims in question have been “fairly presented to the state courts.” Castille, 489 U.S. at 351. To
“fairly present” a claim, a petitioner must present its “factual and legal substance to the state ‘
courts in a manner _that puts them on notice that a federal claim is being asserted.” McCandless e
Vauéhn, 172 ¥.3d 255, 261 (3& Cir. 1999); see also Nar& v. Frank, 488 F.3d 187, 197-98 (3d Ci;r.
2007) (recognizing that a claim is fairly presented when a petitioner presents the same factual ar&d
legal basis for the clai‘m to the state courts). A s;tate prisoner exhausts stat-e remedies by giving
the “state.co‘urts one|full opportunity to resolve any constitutional issues by invoking oné

complete round of the State’s established appellate review process.” O ’Sullivan v. Boerckel, 526

=]

U.S. 838, 845 (1999). In Pennsylvania, one complete round includes presenting the federal clai:
through the Superior Court on direct or collateral review. See Lambert v. Blackwell, 387F.3d |
210, 233-34 (3d Cir,2004). The habeas petitioner bears the burden of proving exhaustion of allj
state remedies. Boyd v. Walmart, 579 F.3d 330, 367 (3d Cir. 2009). |

" If a habeas petition contail;s unexhausted claims, the federal district court must ordinariily
dismiss the petition without prejudice so that the petitioner can return to state court to exhaust his

remedies. Slutzker v. Johnson, 393 F.3d 373, 379 (3d Cir. 2004). However, if state law would

i . . . . . . |
clearly foreclose review of the claims, the exhaustion requirement is technically satisfied bec.aus‘e




there is an absence o

Cir. 2002); Lines v. I

claims to the state co

- The doctrine of procedural default bars federal habeas relief when a state court relies upon, or

would rely upon, “‘a

support the judgment

868, 871 (3d Cir. 201
also Taylor v. Horn,
722,730 (1991)).

The requirer

392 F.3d 551, 557-5
4bar federal nabeas re
be said to be indepen
739-40. ‘A state rule
regulaﬂy followed.”
(citation omitted). T
petitioner had fair nc
' F.3d700,707 (3d Ci

‘rules’ . .. of general

claimant.” Id. at 708.

Like the exh

principles of comity

d

| applicability[,] rather than by whim or prejudice against a claim or

\austion requirement, the doctrine of procedural default is grounded in

In the absence of the independent and adequate state ground

o

'
N
1

[ state corrective process. See Carpenter v. Vaughn, 296 F.3d 138, 146 (3d |
arkin, 208 F.3d 153, 160 (3d Cir. 2000). The failure to properly present

urt generally results in a procedural default. Lines, 208 F.3d at 683.

state law ground that is independent of the federal question and adequate to

"

to foreclose review of the federal claim. Nolan v. Wynder, 363 F. App’x

10) (not precedential) (quoting Beard v. Kindler, 558 U.S. 53, 53 (2009)); se

)

504 F.3d 416, 427-28 (3d Cir. 2007) (citing Coleman v. Thompson, 501 U.S.

nents of “independence” and “adequacy” are distinct. Johnson v. Pinchak,
9 (3d Cir. 2004). State pro'cedural' grounds are not independent, and will net
lief, -if the state law ground is eo “interwoven with federel law” that it canngt
dent of the merits of a petitioner’s federal claims. Coleman, 501 U.S. at

is “adequate” for procedural default purposes if it is “firmly established an
Johnsonv. Lee, __ U.S. _ ,136S. Ct. 1802, 1804 (2016) (per curiam) |

hese requirements ensure that “federal review is not barred unless a habeas]

N —

tice of the need to follow the state procedural rule,” Bronshtein v. Horn, 40

|

I. 2005), and that “review is foreclosed by what may honestly be called

and federalism. As the Supreme Court has explained:

octrine in federal habeas, habeas petitioners would be able to




av

C

gy
their own mistakes is respected in all federal habeas cases.

Edwards v. Carpenter, 529 U.S. 446, 452-53 (2000).

Federal hab

not been addressed on the merits by the state courts due to procedural default, unless such
petitioner can demon
violation of federal law; or (2) that failure to consider the claims will result in a fundamental
miscarriage of justice. Id. at 451; Coleman, 501 U.S. at 750. To demonstrate cause and
prejudice, the petitioner must show some objective factor external to the defense that impeded
counsel’s efforts to ¢
- Murray v. Carrier, 4

justice, a habeas peti

298, 324-26 (1995).

B.

The AEDPA
legal determinations
F.3d at 196. Pursuant to 28 U.S.C. § 2254(d), as amended by the AEDPA, a petition for habeas
corpus may be grant
contrary to, or invol

determined by the S

that was “based on
the State court proc

court are presumed

Meri

oid the exhaustion requirement by defaulting their federal
aims in state court. The independent and adequate state
ound doctrine ensures that the States’ interest in correcting

1

eas review is not available to a petitioner whose constitutional claims have

omply with some state procedural rule. Slutzker, 393 F.3d at 381 (quoting'

]

77 U.S. 478, 488 (1986)). To demonstrate a fundamental miscarriage of

I
1‘
|

ts Review
increased the deference federal courts must give to the factual findings and

of the state courts. Woodford v. Viscotti, 537 U.S. 19, 24 (2002); Werts, 22

ed only if: (1) the state court’s adjudication of the claim resulted in a decisi

ved an unreasonable application of, “clearly established Federal law, as

i

upreme Court of United States;” or (2) the adjudication resulted in a decisig
An unreasonable determination of the facts in light of the evidence presented

eeding.” 28 U.S.C. § 2254(d)(1)-(2). Factual issues determined by a state

|

|

strate: (1) cause for the default and actual prejudice as a result of the allege

to be correct, and the petitioner bears the burden of rebutting this presumptio

[N

tioner must typically demonstrate actual innocence. Schlup v. Delo, 513 U.T |

)t




j .
by clear and convincing evidence. Werts, 228 F.3d at 196 (citing 28 U.S.C. § 2254(e)(1))-

The Supreme
court may grant the w
Supreme] Court ona
Supreme] Court has @
362, 412-13 (2000); s

“Under the ‘unreason

state court identifies the correct legal principle from [the Supreme] Court’s decisions but

unreasonably applies
413. The “unreasona
court’s application o}
212 F.ﬁd at 235 (ciﬁ]

application of’ comp

federal law is different from an incorrect application of such law and-a federal habeas court may;

not grant relief unles
of clearly establishec
omitted).

P

III. DISCUSSIO
As will be di

not cognizable, and

A. Grou
Response to Rule 907 Notice
" In Ground One, Petitioner argues that his due process rights were violated by the PCRA

]
g Williams, 529 U.S. at 388-89). “In further delineating the ‘unreasonable

onent, the Supreme Court stressed that an unreasonable application of

| federal law was also unreasonable.” Werts, 228 F.3d at 196 (citation

the remaining claims are procedurally defaulted.

Court has explained that, “[u]nder the ‘contrary to’ clause, a federal habeas%
rit if the state court arrives at a conclusion opposite to that reached by [the |
question of law or if the state court decides a case differently than [the
n a set of materially indistinguishable facts.” Williams v. Taylor, 529 U.S.
ee also Hameen v. State of Délaware, 212 F.3d 226, 2$5 (3d Cir. 2000).

able application’ clause, a federal habeas court may grant the writ if the

that principle to the facts of the prisoner’s case.” Williams, 529 U.S. at

s that court determines that a state court’s incorrect or erroneous application

N

scussed in more detail below, the Court finds that Grounds One and Four ar

nd One: Due Process Violation from PCRA Court’s Failure to\Consid«

i

10

clearly established fedéral law was objectively unreasonable.” Hameen,

ble application” inquiry requires the habeas court to «ask whether the state | )

Y




Court’s failure to consider his response to its Rule 907 Notice of intent to dismiss, and by the

Superior Court’s fail
13, ECF No. 1-1). T
12-13, ECF No. 16).

Allegations @

habeas review. See Lambert v. Blackwell, 387 F.3d 210, 247 (3d Cir. 2004) (“[A]lleged errors in

collateral proceedings .

is the original trial th
F.3d 941, 954 (3d Ci
limited to evaluating
petitioner’s convictic
into the habeas calcy
14_00660, at *9, *23
insufficient Notice o

The Court res

B. Grou

Ineffective Assistance of all Prior Counsel for Failure to Correct this Issue |

In Ground Two, Petitioner avers, “Petitioner suffered prejudice due to trial court’s

restating testimonial
alleged crimes happe

for Appellate review

1at is the ‘main event’ for habeas purposes.”); Hassine v. Zimmerman, 160

ure to remand his case to the PCRA Court, given this error. (Hab. Pet. 12-
he Commonwealth responds that this claim is not cognizable. (Resp. to Pet.
This Court agrees with the Commonwealth; the claim is not cognizable.

f error in a state’s post-conviction proceeding are not cognizable on federal
. . are not a proper basis for habeas relief from the original conviction. I}

1. 1998) (“[T]he federal role in reviewing an application for habeas corpus i
what occurred in the state or federal proceedings that actually led to the
on; what occurred in the petitioner’s collateral proceeding does not enter
lation.”) (erhphasis n or‘iginal)'; Holland v. Folino; No. 13-6623', 2015 WL
E.D. Pa. Mar. 26, 2015) (petitioner’s claim that the PCRA Court’s

f Intent to Dismiss denied him due process was not cognizable).
spectfully recommends that Ground One be dismissed as non-cognizable.

nd Two: Trial Court’s Misstatement of the Relevant Time Period and |

facts, which broadened the evidence of when K.M. T.M. and T.T. said the *
ned. All prior counsel gave I.A.C. for not correcting/preserving this issue

[.]”® (Hab. Pet. 15, ECF No. 1-1). The Commonwealth responds that

% To the exte
Commonwealth to add any provision to the bill [of information] concerning aforesaid girls” and

for failing to “discus

information,” these claims are not sufficiently developed to permit review. (See Hab. Pet. 15-16;

nt Petitioner argues that trial counsel was ineffective “for allowing the

S[] with Petitioner that there would be any changes to the billing [sic]

11




Petitioner’s claims ar

finds that Petitioner’

In Petitioner’

. 6. C
charac
reviev

appro

5 claims are pfocedurally defaulted.

<
b

s Supplemental Rule 1925(b) Statement, he alleged, inter alia:

ounsel was ineffective for failing to object to court’s mis-
terization of facts which prejudiced [Petitioner] in further
v on appeal? (i.e. ‘summary of fact’ alleging [T.M.] being
ximately (9) at the time of the alleged tent event and the time

of the alleged assaults being from 1996-2002 for all four alleged

victin

10.

15). Nor was this established through testimony or discovery.

[Petitioner] suffered cumulative ineffectiveness and layered

ineffeictiveness assistance of counsel due to the dereliction of all

prior

(Ex.Dqf6,10to Ju]ne 2015 PCRA Op. [hereinafter “Supp. 1925(b) Statement™]). The PCRA

Court explained the first claim “was

counsels.

not raised in [Petitioner’s] PCRA petition and, accordingly,

is waived for that dthi.nct reason.” June 2015 PCRA Op. at 10 (citing Commonwealth v

Lambert, 797 A.2d 2

meaningful review,”

claims fail.” Id. at 1

On PCRA ap
trial court “broaden(

[were] ineffective fo

He also argued that,

32, 240-41 (Pa. 2001)). It found the second claim “too vague to permit - "
and explained, “each of [Petitioner’s] ineffective assistance of counsel

1.

peal, Petitioner alleged that his due process rights were violated when the

r failing to raise this issue[.]” Robinson, No. 2396 EDA 2014, slip op. at 2.

“trial counsel[’s] improprieties were [Jcumulative, and [he] suffer[ed]

e defaulted and meritless. (Resp. to Pet. 13-15, ECF No. 16). The Court |

=3

ed] the alleged sexual assaults over several years” and that “all prior counse

ECF No. 1-1). Petit

Commonwealth’s de
information” was ch
denied, 502 U.S. 902
with vague and conc
cert denied, 484 U.S

joner does not explain how counsel could have prevented the

cision to charge the crimes that it did, and fails to indicate how the “billing
anged. See Zettlemoyer v. Fulcomer, 923 F.2d 284, 298 (3d Cir. 1991), cer
) (1991) (a petitioner cannot meet his burden of establishing ineffectiveness
lusory allegations); Mayberry v. Petsock, 821 F.2d 179, 186 (3d Cir. 1987)
. 946 (1987); United States v. Minerd, No. 06-212,2012 WL 1069946, at *

(W.D. Pa. Mar. 29, 2012) (“[A] claim of ineffective assistance must identify the specific error(s

counsel has made.”)

12
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layered ineffectivene
to raise pro se.” Id.
As to the trial
“To the extent that [I
not preserved for apy
(citing 42 Pa. Cons.
for Petitioner’s alleg
Superior Court founc
PCRA Court. Id. at

amended PCRA peti

the first time on appeal. Id. at 4 (citing Commonwealth v. Santiago, 855 A.2d 682, 691 (Pa.
2004)). Moreover, Pietitioner failed to raise trial counsel’s ineffectiveness in his Concise

Statement -of matters[ to be raised on-appeal, also resulting in the claim’s waiver. Id. at 4-5

" (citing Pa. R.A.P. 19
Finally, the Superior
counsel ineffectiven

~ his pro se Response

Amended Petition.”

2014)).

Regarding Pe
PCRA Court that the
2015 PCRA Op. at 11; Commonwealth v. Hansley, 24 A.3d 410, 415 (Pa. Super. 2011);

Commonwealth v. Dlowling, 778 A.2d 683, 686 (Pa. Super. 2001)). Moreover, the Superior

ss,” in that “all prior counsel failed to raise the issues that he is now forced_‘!
at 2, 4. The Superior Court found each claim waived. |
| court’s alleged broadening of the time frame, the Superior Court noted, |
Petitioner] seeks to raise a claim concerning trial court error, such a claim isi
vellate review because he could have raised it previously.” Id. at 4 n.4 |
Stat. § 9544(b); Commonwealth v. Ford, 809 A.2d 325, 329 (Pa. 2002)). As
ation that trial counsel was ineffective for failing to raise the issue, the

i this claim waived for two reasons. First, it was not raised before the

4. Neither Petitioner nor PCRA counsel raised this claim in the pro se or

tion. Id. at 4 n.5. Accordingly, the Superior Court could not address it for -

25(b)(4)(vii); Commonwealth v. Lord, 719 A.2d 306, 309 (Pa. 1998)).
Court found, “To the extent that [Petitioner] seeks to raise a claim of PCRA
>ss regarding this issue, his claim is waived, as he failed to raise this issue 1n
to the PCRA court’s Rule 907 Notice of its intent to dismiss [Petitioner’s] |

~
Id. at 5 n.6 (citing Commonwealth v. Henkel, 90 A.3d 16, 29 (Pa. Super.

titioner’s layered ineffectiveness claim, the Superior Court agreed with the

- claim was ““too vague to permit meaningful review.’” Id. at 7 (citing June

[

i

13




Court noted, “[Petiti

evidence, the three p

-against each of his c

(Pa. Super. 2009)) (e

ineffectiveness claim had not been waived, it “would have determined that [Petitioner] failed to |

properly develop his claim on appeal.” Id. (citing Ligons, 971 A.2d at 1138; Pa. R.AP.
2119(2)). v~
The Superior Court’s waiver finding precludes federal review of Petitioner’s due

process/trial court e

appellate counsel claims. The Superior Court relied on independent and adequate state grounds

in finding each of th

First, ti’lC Sug
trial court-error clairl
~ Patton v. Superinten

28, 2017), cert. deni

court’s reliance on 42 Pa. Cons. Stat. § 9544(b) provides an independent and adequate ground t(

support the judgmen
Apr. 27, 2017), repo
Pa. May 24, 2017) (
available, but not pr:

787275, at *13-14 (1

oner] has failed to discuss, let alone satisfy by a preponderance of the
rongs of the ineffectiveness test for each of his ineffectiveness claims
ounsel.” Id. at 8 n.9 (citing Commonwealth v. Ligons, 971 A2d 1125, 1138

mphasis in original). Thus, the Superior Court noted that if the layered

ror, ineffective assistance of trial counsel, and ineffective assistance of

ese claims waived.
n waived was based on an independent and adequate state ground.”. See, e.g
dent Graterford SCI, No. 17-2142, 2017 WL 5624266, at *1 (3d Cir. Sept.

ed sub nom. Pattonv. Link, _U.S. __, 138 S. Ct. 1449 (2018) (“[T]he stats

rt and recommendation approved, No. 14-3257, 2017 WL 2264676 (E.D.

1
I

due process claim defaulted under 42 Pa. Cons. Stat. § 9544(b) when it was
esented, on direct review); Williams v. Sauers, No. 12-102,2015 WL |

E.D. Pa. Feb. 25, 2015).

7 42 Pa. Cot
waived if the petitio
review, on appeal or

1s. Stat. § 9544(b) pfovides: “For purposes of this subchapter, an issue is |
ner could have raised it but failed to do so before trial, at trial, during unitas

in a prior state postconviction proceeding.”

14

yerior Court’s reliance on 42 Pa. Cons. Stat. § 9544(b) in finding Petitioner’i*

5 |

it.”); Ferguson v. Cameron, No. 14-3257,2017 WL 2273183, at *4 (E.D. P.z:.

1




finding Petitioner’s 1

found Petitioner did

claim for appellate r

Similarly, the

o

Superior Court relied on an independent and adequate state ground in

neffective assistance of trial counsel claim waived. The Superior Court

not present this claim to the PCRA Court, and thus, did not preserve the _
l
view.® The requirement that claims be raised before the PCRA Court to be

preserved for appellate review has been found to be independent and adequate, and this Court \

agrees with that asse

ssment. See, e.g., Suny v. Pennsylvania, 687 F. App’x 170, 174-75 (3d Cir;.jj

2017) (not precedent
in PCRA Court was
(“Based on Rule of ¢

Pennsylvania courts

raised in the PCRA petltlon ”); Thomas v. Sec’y Pennsylvanza Dep’t or Corr., 495 F. App’x 200

206 (3d C1r 2012) (not precedentlal) (finding clalm procedurally defaulted due to pet1t1oner s

failure to “comply w
be separately and ex
R. App. p. 302(a)).

Finally, the S

Petitioner’s layered 1

tial) (Superior Court’s dismissal of claim due to petitioner’s failure to raise it

Criminal Procedure 902(B) and Rule of Appellate Procedure 302(a),

based on independent and adequate state ground); see also id. at 175 n.36 |

routinely decline to consider on appeal an argument that was not explicitly:

>

ith the clear and unambiguous Pennsylvanié rules that require each claim td

plicitly asserted in the PCRA petition”) (citing Pa. R. Crim. P. 902(B); Pa. 1

uperior Court relied on an independent and adequate state ground in finding
! .
neffectiveness claim — which included a claim that appellate counsel was |

¥ The Superi‘
1925(b)(4)(vii), whic

This is likewise an i1
526, 528 (3d Cir. 20
Fisher, No. 11-888,

or Court also cited Pennsylvania Rule of Appellate Procedure »
h states, “Issues not included in the [Concise] Statement . . . are waived.” -
1dependent and adequate rule. See, e.g., Buckv. Colleran, 115 F. App’x
04) (not precedential); Ferguson, 2017 WL 2273183, at *3-4; Sidberry v.
2015 WL 3866276, at *16 (W.D. Pa. June 23, 2015). However, as Petitiong

points out, he did, indeed, raise this ineffective assistance of trial counsel claim in his Concise .

Statement. (Hab. Pe!

t. 17, ECF No. 1-1: Reply 6-7, ECF No. 17; see also Supp. 1925(b)

Statement § 6). The

relief does not lie for errors of state law.” This remains true even if the state procedural ruling i is
incorrect.” Branthafe

(citations and quotat

rule in finding waive

e

Court recognizes that “[i]t is well-established that ‘federal habeas corpus

er v. Glunt, No. 14-294, 2015 WL 5569128, at *8 (M.D. Pa. Sept. 22, 2015
jon marks omitted). Nonetheless, because the Superior Court cited another
1, the Court focuses on that rule in finding default.

15




ineffective for failing to challenge the trial court’s broadening of the time frame (Ex. A to Resp."

to Pet. 50, ECF No.

cite the specific rule

issue may be found 1

18 [hereinafter “App. Br.”]) — waived. Although the Superior Court did not

!

24 A.3d at 415 (hold
vague); Dowling, 77

Concise Statement W

waived if an appellant’s Rule 1925(b) Statement is too vague. See Hansley,
ling the Superior Court may find waiver where a concise statement is too

8 A.2d at 686 (“[T]he issue raised on appeal is waived because Appellant’s

on which it relied, it cited Hansley and Dowling, which both explain that an_

yas too vague for the trial court to identify and address the issue to be raised

on appeal.”). The re
sufficient clarity has
finding. See, e.g., P
2017); Manley v. Gi
report aﬁd recomme
Miles v. Tomaszews
and recommendatiot
Because the

finding waiver, the d

quirement that issues raised in Rule 1925(b) Statements be pleaded with
been found to be independent and adequate, and this Court agrees with that
ugh v. Overmyer, No. 15-364,2017 WL 3701824, at *10 (M.D. Pa. Aug. 28
Imore, No. 15-2624, 2016 WL 9280154, at *9 (E.D. Pa. Feb. 24, 2016),
ndation adopfed, No. 1502624, 2017 WL 2903050 (ED Pa. July-7, 2017);
i, No. 04-3157, 2004 WL 2203726, at *3 (E.D. Pa. Sept. 14,.2004), report»i
1 adopted, No. 04-3157, 2004 WL 2457732 (E.D. Pa. Oct. 27, 2004). |

Superior Court invoked independent and adequate state law grounds in

counsel claims are p

unless Petitioner est:

Petitioner argues, “[

rocedurally defaulted. The Court cannot review the merits of these claims
blishes cause and prejudice or a fundamental miscarriage of justice.

['The cause for this would be due to ineffective assistance of all prior counse

compound with the admim'strat_ive breakdown regarding Petitioner’s 907 response which

impeded proper proc
Reply 3-6, 8, ECF N

counsel’s ineffective

0.17). However, as discussed above, Petitioner’s claim of appellate

ness is procéduraﬁy defaulted; therefore, that claim cannot serve as cause t

16

>

lue process/trial court error and ineffcctive assistance of trial and appellate |

[y

edures that would normally follow.” (Hab. Pet. 17, ECF No. 1-1; see also.|




excuse Petitioner’s de

. . must be presented

 establish cause for a procedural default.”) (emphasis in original) (citation and quotation marks

ohiitted); see general
Pa. May 10, 2016), ¢
Dep’t of Corr., No. 1
cannot establish caus
response.” The issue
Court’s erroneous fin
Petitioner’s ciefault.
Response was untime
numerous other reasq

Petitioner als
15-16, ECF No. 1-1)

“narrow exception” t

b argues that PCRA counsel’s ineffectiveness caused his default (Hab. Pet.-

o the general rule that attorney errors in collateral proceedings do not

fault. See Edwards, 529 U.S. at 451 (“[A] claim of ineffective assistance .

to the state courts as an independent claim before it may be used to

Iy id. at 450-54; Vu v Wetzel, No. 14-5691, 2016 WL 2733761, at *2 (B.D.
ertificate of appealabiliti) denied sub nom. Nguyen Vu v. Sec’y Pennsylvanic
6-2679, 2017 WL 6016563 (3d Cir. Mar. 6, 2017). Additionally, Petitioner;
e and prejudice from “the admirﬁstratiﬁ breakdown regarding [his} 907 |
s surrounding Petitioner’s Rule 907 Notice — speci_ﬁcally, the PCRA

ding that the Response was untimely, see infra Part II1.C — did not cause
The Superior Court found that the PCRA Court erred in ﬁndiné Petitjoner’é
-ly, but it also concluded thaf‘Petitioner’s claims were defaulted for '

ns. Thus, the PCRA Court’s error did not cause Petitioner’s default.’ A

invoking Martinez v. Ryan, 566 U.S. 1 (2012).10 Martinez recognized a

establish cause to ex<’:use a procedural default, holding, “[i]lnadequate assistance of counsel at

initial-review collatelral proceedings may establish cause for a prisoner’s procedural default of a

? Petitioner a
to overcome the defa
fails for the same rea

Iso raises the issues surrounding his Rule 907 Notice as cause and prejudice
ult of Ground Three. (See, e.g., Reply 8-9, ECF No. 17). That argument -

4

SOn. |

10 T4 the ext!

claim here or elsewhere, such a claim is not co gnizable on federal habeas review. See 28 U.S.C
§ 2254(1) (“[TThe inéffectiveness or incompetence of counsel during Federal or State collateral
post-conviction proceedings shall not be a ground for relief in a proceeding arising under section .
2254.7); Martel v. Clair, 565 U.S. 648, 662 n.3 (2012) (“[M]ost naturally read, § 2254(1)
prohibits a court from granting substantive habeas relief on the basis of a lawyer’s
st-conviction proceedings . . . .”).

ineffectiveness in po

ent Petitioner raises ineffective assistance of PCRA counsel as a substantive. -

17




-claim of ineffective assistance at trial.” 566 U.S. at 9. To successfully invoke the Martinez
exception, a petitioner must satisfy two factors: that the underlying, otherwise defaulted, claim
of ineffective assistanée of trial counsel is “substantial,” meaning that it has “some merit,” id. atv
14; and that petitioner had “no counsel” or “ineffecfive” counsel during the initial phase of the
state collateral review proceeding. Id. at 17; see also Glenn v. Wynder, 743 F.3d 402,410 (3d
Cir. 2014). Both prongs of Martinez implicate the controlling standard for ineffectiveness claims
first stated iﬁ Strickland v. Washington: (1) that counsel’s performance was deficient; énd (2) th
deficient performance prejudiced the defense. 466 U.S.668, 687 (1984).

Petitioner’s claims of PCRA counsel ineffectiveness cannot establish cause ﬁnder
Martinez because they are, themselves, procedurally defaulted. Petitioner alleged that PCRA
counsel was ineffective in PCRA proceedings, and the Superior Court found those claims waivé
pursuant to independ ent and adequatel state rules. First, the Supérior Court found Petitionér’s .
claim that PCRA counsel was ineffective for failing to raise trial counsel’s ineffectiveness
regarding the broadening of the time frame waived because“Petitiqner failed to raise it in his pro; | -
se Response to the PCRA Court’s 907 Notice, and thus, impfoperly raised it for the first time on
appeal. See, e.g., Smith v. DiGuglielmo, No. 06-2918, 2018 WL 1740528, at *7 (E.D. Pa. Apr.
10, 2018) (rule that PCRA counsel ineffectiveness claim cannot be raised for the first time on
appeal is ihdependent and adequate)-. Additionally, the Superior Court found Petitioner’s layere

ineffectiveness claim, which included a claim of PCRA counsel ineffectiveness (see App. Br. 47

ECF No. 18), waive li because it was only vaguely raised in his 1925(b) Statement. See, e.g.,
Miles, 2004 WL 220'3726, at *3. Because these PCRA counsel ineffectiveness claims are
procedurally defaulted, they cannot serve as cause. See Edwards, 529 U.S. at 450-54; Turner v,

Coleman, No.‘13-1787, 2016 WL 3999837, at *10 (W.D. Pa. July 26, 2016) (petitioner failed ta

1§

[




establish cause under|Martinez when PCRA counsel ipeffectiveness claim was procedurally
defaulted); Galloway\v. Wenerowicz, No. 13-956, 2016 WL 2894476, at *10 (W.D. Pa. Apr. 20,
2016), report and recommendation adopted, No. 13-956,2016 WL 2866765 (W.D. Pa. May 17,
2016) (same).
In any event, even if Petitioner’s PCRA counsel ineffectiveness claims were not

defaulted, Petitioner has not established that he fits within Martinez’ narrow exception. First,

Martinez applies only to defaulted claims of ineffective assistance of trial counsel; therefore, to
the extent Petitioner argues PCRA counsel’s ineffectiveness establishes cause for the default of
his due process/trial court error and ineffective assistance of appellate counsel claims, this
argument lacks merit."! .!S'eé. quézgz,v_. bavi_s, ___US __ 137 S. Ct. 2058, 2065 (2017)
(declining to extend Martinez to defaulted claims of ineffective assistance of appellate counsel);
]\f{pﬂ‘gywy‘.« _Qigyg[g’g{(@g_,_ No. 09-4960; 2016 WL 3476255, at *4‘ (E.D. Pa. June 27, 2016)'-(“Thes'_e%*
claims do not involve ineffective assistance of [trial] counsel. Martinez does not apply.”). |
Moréover, Petitioner’s underlying claim of trial counsel’s ineffectiveness is not

“substantial,” as it is| belied by the record. Petitioner himself avers, “[Tlhe Court understood that

only one alleged victim is claiming the 1996 [to] 2002 date[.]” (Hab. Pet. 15, ECF No. 1-1)

(citing N.T. 01/04/06 at 111-12); (see also Reply 7, ECF No. 17). Moreovef, during K.M.’s
testimony, the following exchange between trial counsel and the court ocourred:

The Court: This incident started in *96, right?

Mr. Montoya: That’s what [L..M.] has —

The Court: Not with her.

L

11" T the extent Petitioner raises PCRA counsel’s ineffectiveness as cause for the defau!
of appellate counsel|ineffectiveness claims in Grounds Three, Five, Six, and Seven, these
arguments similarly|lack merit.

R R SN 19




Mr. Montoya: Not with her.

The

Court: Well, you’re saying it’s three years from 2002 to

toda};, you don’t have to —

{

Mr. Montoya: I m trying to lay the foundation to ask her how she |
can remember, Judge.

The Court: Just go to the next question. We know there’s three

years,

(N.T. 01/04/06 at 11

very issue Petitioner,

2:4-17). As this exchange shows, trial counsel alerted the trial court to the

avers counsel was ineffective for failing to raise. Accordingly, Petitioner’s

claim that trial coun

misunderstanding of

establish cause unde

“The Court re

“C. Grou

Coun

In Ground TI

trial counsel and PC

" which establishes an

of all sex crimes alle

sel was ineffective for failing to correct the trial court’s alleged

the time frame is contradicted by the record, is not “substantial,” and cannc
r Martinez.

speetfully recommends dismiseing Ground Two as procedurally defaulted.

nd Three: Due Process Violation and Ineffective Assistance of All Prior
1sel for Failure to Investigate Alibi Defense

hree, Petitioner avers, “Petitioner’s due process rights were violated when |
RA counsel did forgo any investigation regarding Petitioner’s detainer hold
alibi defense against the sufficiency and 1nsufﬁc1ency of thc part1cu1ar1t1es

gea ? (Hab Pet. 18, ECF No. 1- 1). He also argues that appellate counsel

was ineffective for failing to investigate and use “the alibi record.” (Id. at 20). The

Commonwealth resp

meritless, and to the

|

onds that Petitioner’s claim of trial counsel ineffectiveness is defaulted and

extent Petitioner alleges PCRA counsel was ineffective for failing to pursue

s claim is not cognizable. (Resp. to Pet. 15-16, ECF No. 16). The Court

the alibi defense, thi

ﬁnds Petitioner’s cla

1! .
The PCRA C

ims are procedurally defaulted.

ourt found that any claim regarding PCRA counsel’s ineffectiveness was

20




waived “because [Pe1:itioner] did not raise it in the PCRA court during the 20-day response
period provided by Pa. R.Crim.P. 907(1).” June 2015 PCRA Op. at 7 (citing Commonwealth v. |
Rigg, 84 A.3d 1080, 1084 (Pa. Super. 2014)).

" The PCRA Court also found Petitioner’s alibi claim was “without arguable merit, and
therefore, trial counsel cannot be held ineffective for failing to assert it.” Id. at 8. The PCRA
Court explained, “an|alibi is ‘a defense that places the defendant at the relevant time in a

different place than the scene involved and so removed therefrom as to render it impossible for |
him to be the bguilty party.”” Id. (quoting Commonwealth v. Rainey, 928 A.2d 215, 234 (Pa.
2007)). To show ineffectiveness for faihng to present alibi evidence, a petitioner “must establist
that counsel could have no reasonable basis for his act or omission.” Id. (citing Commonwealth%
“v. Carpenter, 725 A. 2d 154, 163 (Pa. 1999)).

Petitioner asserted that he was mcarcerated from June 2002 to November 2002. Id.
he could not have cormm1tted the sexual assaults against T.T. in the

Therefore, he argued,

summertime, and hJS mcarceratlon would have prov1ded an ahb1 defense agamst L M s

.\.

\‘

W Pet1t1oner assault T. T in the summertlme Id. However the PCRA

testimony that she sa

Court eoncluded, “Al reasonable basis for not introducing [the] purported alibi defense is read1ly

apparent from the re
complainants from 1

and related offenses

Id. Although the PC
incarcerated during this time,” his “alleged incarceration would not provide an alibi defense for

~ the multiple sexual as

2002.”.1d. at 8-9. A

cord.” Id. Trial testimony revealed that Petitioner sexually assaulted the

on June 16, 2002, and those charges were dismissed on November 7, 2002. ]

RA Court was “unable to determine whether [Petitioner] was actually

ssaults testified to by each of the complainants that occurred prior to June

e

dditionally, his alleged inearceration would not render it impossible for the

21

996 to 2002. Id. Petitioner was charged with Attempted Theft of Services:‘ |




sexual assaults testifie

Counsel cannot be ine

On PCRA apr

of all prior counsel w;

additional issues whic¢

No. 2396 EDA 2014,

these issues alleged that trial counsel was ineffective for failing to use Petitioner

and work history as a
not included in the St
[it].” Robinson, No.

“[nJo question will b
fairly suggested there

Additiorally,

d to by T.T. and J.M. to have happened “in the summertime.” Id. at'9.
ffective for failing to assert a meritless defense. Id.

eal, the Superior Court found Petitioner’s claims of ineffective assistance
aived. First, the Superior Court noted, “[Petitioner’s] brief addresses

h were not included in his Statement of Questions Involved.” Robinson,

’s “county stay
viable defense.” (App. Br. 25-35, ECF No. 18).12 Because this issue was
atement of Questions Involved, the Superlor Court “decline[d] to address
2396 EDA 2014, slip op. at 2 n.3 (citing Pa. R.A.P. 2116(a) (providing that
> considered unless it‘is stated in the statement of questions involved or is |

by.”)).

the Superior Court found that under the prisoner mailbox rule, Petitioner-’s;

Response to the PCRA Court’s Rule 907 Notice was tim'ely, and therefore, “the PCRA court

should not have disre

counsel ineffectivene
L . , - o

S ' - }
clarrty in his Concise

A 2d at 686). Moreoiver Petl’noner “farled to d1scuss let alone satrsfy by a preponderance of the B
N

evidence, the three p

against each counsel

not been “waived for

properly develop his

garded [it] as untrmely ﬁled ? Id at 9 However Pet1t1oner S PCRA

) /

SS clarrn was nonetheless warved because 1t was not stated wﬁh sufﬁcrent

eeeeee

Statement ” Id at 10 ll (c1t1ng Hansley, 24 A 3d at 415 Dowlzng, 778

rongs of the ineffectiveness test for each of his ineffectiveness claims

vagueness,” the Superior Court “would have determined that he failed to :

claim on appeal.” Id. (citing Ligons, 971 A.2d at 1138; Pa. R.AP.

12 Although 1
through 25 of Petitio

Yooy N

the Court has cited the ECF pagination, this claim appeared on pages 15
ner’s brief, as noted by the Superior Court.
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slip op. at 2 n.3 (citing Brief for Appellant at 15-25, 26-29, 30-33). One of] -

B

» Id.at 11 n.11 (emphasis in original). Thus, even if Petitioner’s claim had




2119(a)).

Finally, as discussed above, the Superior Court found Petitioner’s layered ineffectiveness

claim — which includ

investigate or utilize

waived because it was only vaguely raised in Petitioner’s 1925(b) Statement. Robinson, No.

2396 EDA 2014, slip op. at 7.

The Superior

appellate counsel ine

adequate state court rules. As discussed above, Petitioner’s layered ineffectiveness claim is

procedurally defaulted pursuant to the requirement that Rule 1925(b) Statements be sufficiently

clear, and this rule is

Additionally

Petitioner’s trial counsel ineffectiveness claim because this rule is an independent and adequate|

state procedural rule

The s

issues to be resolved, expressed in the terms and circumstances of
ase but without unnecessary detail.
deemed to include every subsidiary question fairly comprised
n. No question will be considered unless it is stated in the
statement of questions involved or is fairly suggested thereby. . ..

the ¢

|
therei

Pa. R.AP. 2116(a).
and adequate.13 Seé

at *4 (E.D. Pa. July

4430791 (E.D. Pa. Aug. 22, 2016); Tyson v. Beard, No. 06-290, 2013 WL 4547780, at %17-18 1

14, 2016), report and recommendation adopted, No. 14-2880, 2016 WL

ed a claim that prior counsel, including appellate counsel, failed to

Petitioner’s detainer hold as an alibi (see App. Br. 50, ECF No. 18) —was |

Court’s waiver findings precludes federal review of Petitioner’s trial and

ffectiveness claims because the Superior Court relied on independent and

independent and adequate. See supra Part IIL.B.

the Superior Court’s reliance on Rule 2116(a) precludes review of

Rule 2116(a) states:
tatement of the questions involved must state concisely the

The statement will be

Courts in this circuit have found this provision of the rule to be independent

e.g., Vegav. State Corr. Inst. at Forrest, No. 14-2880, 2016 WL 4467924,

13" A prior version of Rule 2116 was.found to be inadequate because a page limitation
ier version was not regularly followed. See Nolan, 363 F. App’x at 871-72
litation nor the earlier version of Rule 2116 is at issue here.

imposed by that earl
Neither the page lin]
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(E.D. Pa. Aug. 27,20
Nov. 25, 2009), report and recommendation adopted, No. 09-1751, 2010 WL 290517 (E.D. Pa.
Jan. 2010). This Court also finds the Superior Court’s denial of this claim on procedural groundé

was based on an inde

default.

The Court may not review the merits of this defaulted claim unless Petitioner has
established cause and

that PCRA counsel was ineffective, raising a Martinez argument. (See Hab. Pet. 20-21, ECF No

1-1; see also Reply 1

ineffective is procedurally defaulted because it was not pleaded with sufficient clarity in his Rulze
1925(b) Statement. As discussed above, see gup'ra Part III.B, this rule is independent and ‘
adeqﬁate. See, e. g;, Miles, 2004 WL 2203726, at *3. Because this PCRA counsel

ineffectiveness claim

at 450-54; Turner, 2(

In any event,

exception. Petitiones

“substantial.” The st

N.T. 01/04/06 at 219
Court must defer, as
U.S.C. § 2254(e)(1).

Yaq ¢

Petitioner’s “alleged

assaults testified to b

charges for attemptec

y each of the complainants™ that occurred prior to Petitioner’s June 2002 .

i theft of sefvices and related offenses. June 2015 PCRA Op. at 8-9.

13); Norton v. Coleman, No. 09-1751, 2009 WL 5652570, at *5-6 (E.D. Pa

pendent and adequate state rule that existed at the time of Petitioner’s

prejudice, or a fundamental miscarriage of justice. Petitioner again argues

.3, ECF No. 17). However, Petitioner’s claim that PCRA counsel was

is procedutally defaulted, it cannot establish cause. See Edwards, 529 US
16 W1.3999837, at *10; Galloway, 2016 WL 2894476, at *10.

Petiti-oner has not established that this claim falls within Martinez’ narrow
’s underlying ineffective assistance of trial counsel claim is not

ate courts found that the crimes occurred between 1996 and 2002. (See
:12-13); June 2015 PCRA Op. at 8. This is a factual finding to which this '
Petitioner has not rebutted it with clear and convincing evidence. See 28 ‘

Thus, this Court is persuaded by the PCRA Court’s conclusion that

incarceration would not provide an alibi defense for the multiple sexual
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Accordingly, Petitio
for failing to raise a

at *4 (E.D. Pa. Oct.

6821898 (E.D. Pa. Nov. 18, 2016) (citing Parrish v. Fulcomer, 150 F.3d 326, 328 (3d Cir.

1998)).
The Court re

D. Grou

Coun
In Ground Fc
process rights were ¥

Board (“SOAB”)’s f

and [where] Petiti_onpf was not informed of all his rights regarding a [sextially violent predator

(‘SVP’)] hearing.”
avers that apﬁellate e

issue.” (Id.). The C

ineffectiveness and due process violation are defaulted, not cognizable, and meritless; it does no

- respond to Petitioner’s allegations of appellate and PCRA counsel ineffectiveness. (Resp. to Pet.

16-18, ECF No. 16).

Petitioner’s d

custody. For instance, courts in this Circuit have found that challenges to the registration and

notification provisios

claims do not meet 28 U.S.C. § 2254(a)’s “in custody” requirement. As one court noted:

found

requirement simply because he was subject to the requirements of

ner’s purported alibi defense lacks merit, and counsel cannot be ineffective

meritless claim. See Sanchez v. Overmyer, No. 15-5303, 2016 WL 683696(

31, 2016), report and recommendation adopted, No. 15-5303, 2016 WL

spectfully recommends dismissing Ground Three as procedurally defaulted.]

nd Four: Due Process Violation and Inefféctive Assistance of all Prior '
sel Regarding Sexual Offenders Assessment Board’s Findings

ur, Petitioner avers that trial counsel was ineffective and that his due
siolated because trial counsel stipulated to the Sexual Offenders Assessment

!
indings, where “there was no colloquy to ensure an intelligent agreement, ]

Hab. Pet. 22, ECF No. 1-1; see also Supp. 1925(b) Statement § 4). He also
ind PCRA counsel were ineffective for “refus [ing] to assess and raise this -

ommonwealth responds that Petitioner’s claims of trial counsel’s

t...

The Court finds Petitioner’s claims are not cognizable.

ue process claim is not cognizable because it does not challenge Petitioner’
ns under Pennsylvania’s Megan’s Law are not cognizable because such

I have been unable to locate a single case in which a court
that a habeas petitioner satisfied the § 2254 “in custody”
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a sex offender registration law.

Courts have also held that any constitutional challenge to
the Megan’s Law designation must be brought in the form of a
civil rights claim rather than as a claim seeking habeas relief. See,
e.g., Viirsnieks v. Smith, 521 F.3d 707 (7th Cir. 2008) (holding that

" Megan’s Law registration requirement did not itself satisfy custody

requirement because registration had negligible effects on a.

petitio;ner’s physical liberty of movement; thus it was insufficient
to independently satisfy the custody requirement, even though
person was in custody serving sentence for the sex crime that led to
registration requirement); Leslie v. Randle, 296 F.3d 518, 521-523
(6th Cir. 2002) (stating that courts have rejected uniformly the
argument that a challenge to a sentence of registration under a
sexual offender statute is cognizable in habeas and holding that,
despide the fact that the petitioner was incarcerated at the time of
his pétition, his challenge to the registration portion of his sentence

was not cognizable in habeas).

Diaz v. Pennsylvania, No. 12-7082, 2013 WL 6085924, at *6 (E.D. Pa. Nov. 19, 2013); see also

King v. Walsh, No. 1
v. Cameron, No. 08-
1682, 2009 WL 416
’;he registration requi

and as such, it is not

Petitioner’s ineffectiveness claims are likewise not cognizable because trial counsel’s

alleged ineffectivene
Constitution or laws

Glunt, No. 12-4504,

0-1595,2014 WL 4639917, at *13-14 (M.D. Pa. Sépt. 16, 2014); Cravene;;
1568, 2010 WL 235119 (W.D. Pa. Jan. 15, 2010); Story v. Dauer, No. 08-
)77, at *1 (W.D. 1"a. Feb. 18, 2009). Althm‘lgh Petitioner does not ch;'illengc
rement itself, his due process claim similarly fails to éhalienge his custody,

cognizable. 14

ss did not result in Petitioner being “in custody in violation of the
or treaties of the United States.” See 28 U.S.C. § 2254(a); ¢f. Holland v.

2014 WL 1116686, at *7-8 (E.D. Pa. Mar. 20, 2014) (claim that trial

4 In any eve

unreviewable by a federal court provided that the sentence lies within the statutory guidelines, if
is not based upon arbitrary considerations, and the defendant’s constitutional rights were not

violated.” Baenig v.
see also King, 2014

WL 4639917, at *12-13 (noting petitioner’s challenge to sentencing court’s
SVP determination was “unreviewable”).

nt, “[H]abeas challenges to a state court’s sentencing discretion are

Patrick, No. 07-2148, 2009 WL 2407819, at *4 (M.D. Pa. Aug. 3, 2009); -
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counsel was ineffective for failing to request court-appointed psychological expert regarding

sexual offender evaluation not cognizable). Rather, trial counsel’s conduct resulted only in

Petitioner’s registrat%on under state laws as a sexually violent predator. As noted above, these
registration requiremients do not constitute “custody” for 'purposes of a habeas petition. Thus,
Petitioner’s claim thélt trial counsel was inéffective, and his related ineffective assistance of
appellate and PCRA |counsel claims, are not cognizable. Cf. Holland, 2014 WL 116686, at *8. .

The Court respectfully recommends that Ground Four be dismissed as non-cognizable.

E. Grounds Five, Six, and Seven: Ineffective Assistance of all Prior Counsel
Regarding Work History, Character Witnesses, and Judicial Bias™

In Ground Five, Petitioner avers that trial counsel failed to investigate his work history td

counter the prosecutl’on’s argument that he was “the ‘go to man’ to baby sit.”!® (Supp. to Hab.
Pet. 2, ECF No. 1-6)]. In Ground Six, Petitioner alleges that trial counsel was ineffective for
failing to present character witnesses, appellate counsel was ineffective for failing to raise trial

counsel’s ineffectiveness, and PCRA counsel was ineffective for failing to certify the character

witness, Joel Flowers. (/d. at 3). In Ground Seven, Petitioner argues trial counsel was

15 These claims were raised in a Supplement to Petitioner’s habeas petition on February
3, 2017, two days after he filed the initial petition. Federal Rule of Civil Procedure 15, the rule:
governing pleading amendments, applies to habeas proceedings. See Mayle v. Felix, 545 u.s.
644, 655 (2005). Pursuant to Rule 15(a)(1), habeas corpus petitioners may amend the petition
once without leave of court “within (A) 21 days after serving the it, or (B) if the pleading is one
to which a responsive pleading is required, 21 days after service of a responsive pleading.” Fed
R. Civ. P. 15(a)(1); see also Ridgeway v. Folino, No. 12-5092, 2015 WL 11439084, at *3n.2
(E.D. Pa. June 25, 2015), report and recommendation adopted, No. 12-5092, 2016 WL 4247515
(E.D. Pa. Aug. 10, 2016). )

16 Ground Five also avers that “prior counsels were ineffective” in regard to this issue, :
but Petitioner presents no argument regarding the ineffectiveness of appellate or PCRA counsel
(See generally Supp! to Hab. Pet. 2-3, ECF No. 1-6). He mentions in passing that appellate
counsel made a “false” statement “that Petition[er] stayed at home because of money problems,
but fails to elaborate. (See id. at2). Accordingly, these claims are not sufficiently developed to

permit review. See Lettlemoyer, 923 F.2d at 298; Mayberry, 821 F.2d at 186; Minerd, 2012 W1

1069946, at *3.
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ineffective for failing to challenge the trial judge’s biased questioning, and appellate and PCRA |

counsel were ineffec

Commonwealth does not respond to these claims. The Court finds they are defaulted.

Each of Petiti
appellate brief, but w
ECF No. 18); Robins

“decline[d] to addres

2116{(a)). Additiona

ineffectiveness claim

Giounds Five throug

supfa Part III.B. Fin
raise& in_.Ground§.;._F.i
found Petitioner’s cl
failing to object to tk

raised in Petitioner’s

11,11 n.11. Asto Ground Six, the Superior Court foﬁnd Petitioner did not allege PCRA

counsel’s ineffective
»withessI in his Respo
time on appealh: The
The Court fir
Petitioner’s ineffecti

Court relied on Rule

vague. As discussec

1 above, the Superior Court’s reliance on these rules was independent and

tive for failing to raise prior counsel’s ineffectiveness. (/d.). The

oner’s claims of trial counsel’s ineffeqtiveness were raised in Petitioner’s
'ere not raised in his Statement of Questions Invoived. (See App. Br. 36-43
on, No. 2396 EDA 2014, slip op. at 2 n.3. Accordingly, the Superior Couft
s them.” Robinson, No. 2396 EDA 2014, slip op. at 2 n.3 (citing Pa. R.A.Is
ly, as discussed above, the Superior Court found Petitioner’s layered |
1, which in relevant part, included the ineffectiveness claims presented in

h Seven (see App. Br. 49-50, ECF No. 18), was waived for vagueness. See!

jally, the Superior Court found the PCRA counsel ineffectiveness claims

ve and Six waived, Specifically, as to Ground Fi_\_fg, the Superior Court
aim that PCRA counsel failed to-raise trial counsel’s ineffectiveness for
e trial court’s characterization as the victims’ babysitter was only vaguely .

Rule 1925(b) Statement, and thus, was “waived for vagueness.” Id. at 10-5:

ness for faling to get a “proper verification” of Mr. Flowers as a character
nse to the Rule 907 Notice, and impermissibly raised this claim for the first
iefore, it was waived. Id. at 10 n.10 (citing Henkel, 90 A.3d at 21-30). f
1ds that Petitioner’s claims are procedurally defaulted. In finding :

ve assistance of trial and appellate counsel claims waived, the Superior

2116(a) and concluded that Petitione%’s Rule 1925(b) statement was overly
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adequate. See supra

and appellate counse

Petitioner ha

claims. To the exten

cannot do so; those ¢

2016 WL 3999837,

‘illﬁstrates, the Super

claim waived, and th

See supra Part 111.B

Statement and that ¢
| independent and ade

In any event,

and Seven, PCRA ¢

ineffectiveness, and

counsel ineffectiven

excused under Mart

Regarding Grounds Five and Seven, PCRA counsel did not perform deficiently in failin‘g

to raise trial counsel

PCRA counsel, in w

The i

since
point

refute by introducing work history. This is, of course, because the
Commonwealth did not really present any evidence specific
enoufgh for us to refute. In other words,. if they said that an event

took
you

Parts III.B and C. Accordingly, Petitioner’s ineffective éssistance of trial
] claims raised in Grounds Five through Seven are procedurally defaulted. .
s not established cause and prejudice such that this Court can review these
1t Petitioner raiées appellate or PCRA counsel’s ineffectiveness as cause, he
-laims are, thems'elves, defaulted. See Edwards, 529 U.S. at 450-54; Turnen,
at *10; Galloway, 2016 WL 2894476, at *10. As the foregoing discussion -
ior Court found each ineffective assistance of appellate and PCRA counselg
10se waiver findings were based on independent and adequate state rules.
(rules requiring that claims be pled with sufficient clarity in Rule 1925(b) |
laims be first presented to the PCRA Court to be preserved for appeal are
quate).

Petitioner has not established cause ﬁnder Martiﬁez. Asto Grdunds Five
bunsel has a reasonably strategic basis for not raising trial eounsel’s

his performance was not deficient. As to Ground Six, the underlying trial

ess claim is not “substantial.” See Glenn, 743 F.3d at 411 (default not

inez because underlying ineffectiveness claims lacked merit).

=

D

’s ineffectiveness. Attached to Petitioner’s habeas petition is a letter from
hich PCRA counsel explained:
ssue regarding the work history is not probative of anything

the work history does not disprove anything since we cannot
to anything in the Commonwealth’s evidence that we could

place on a specific time and date and you could prove that
were working that day, then counsel would have been
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(whic

the vi

refut

you ¢

when

committed the crime.
(Ex. A to Hab. Pet. 2
raise the judicial bias
1-6) (“PCRA counsel refused to raise this issue, at Petitioner request, because don’t believe"thati
the judge comment was subjective of the facts.”). Accordingly, PCRA counsel had a reasonablsl
strategic basis for his

ineffectiveness regar;

Stricklarid, 466 U.S.

falls within the wide

overcome the presumption that, under the circumstances, the challengéd action ‘might be
considered sound trial strategy.’”). Petitioner has not established cause under Martinez as to
Grounds Five or Sev,
As to Ground
witnesses. The PCR
Préperty, which may
Petitioner’s reputatio
11. Thus, the PCRA

character evidence where there was a possibility that the Petitioner’s prior conviction would be

presented.” Id. at 11

Pennsylvania law. See Estelle v. McGuire, 502 U.S. 62, 67-68 (1991) (“[I]t is not the provincef

ineffe

(&

ctive in not introducing that evidence. If, on the other hand
h is the case here) [they said] that the crime occurred when
ctim was “around 10 years old,” your work history does not
I anything because no matter how much time you worked,
ould not refute that there may have been at least some time
she was “around 10 years old” that you could have

3, ECF No. 1-2). Additionally, Petitioner notes that PCRA counsel did nof

issue because he believed it lacked merit. (See Supp. Hab. Pet. 4, ECF Né

conduct, and did not perform deficiently in failing to raise trial counsel’s
ding the work history issue or the judge’s alleged biased questioning. See
at 689 (“[A] court must indulge a strong presumption that counsel’s conduﬁ

range of reasonable professional assistance; that is, the defendant must

en.
Six, trial counsel was not ineffective for failing to present character
A Court noted, “Petitioner had a prior conviction for Receiving Stolen

have been used in cross-examination as to Mr. Flowers’ testimony as to

n for being an honest and law-abiding citizen.” Dec. 2014 PCRA Op. at 10

Court found, “it was a reasonable strategy for trial counsel to not present

. This Court is bound by the PCRA Court’s conclusions regarding
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of a federal habeas court to re-examine state-court determinations on state-law questions.”). The
Court agrees that tria;l counsel was not ineffective for failing to present character evidence, given
the risk that this could result in Petitioner’s prior conviction being presented to the jury.

Accordingly, the underlying ineffective assistance of trial counsel claim is not substantial, and

Petitioner has not established cause under Martinez as to Ground Six.
procedurally defaulted.

Iv.

corpus be DENIED with prejudice without the issuance of a certificate of appealability.

The Court respectfully recommends dismissing Grounds Five, Six, and Seven as

CONCLUSION

For the foregoing reasons, I respectfully recommend that the petition for writ of habeas -

Therefore, I respectfully make the following:
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Superintendent Houtzdale SCI; Attorney General Pennsylvania
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SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO,

b * . .
BIBAS, RORTER, MATEY, PHIPPS, and NYGAARD," Circuit Judges

The petition for rebearing filed by appellant in the above-entitled case having been

submitted to the ju!dges who participated in the decision of this Court and to all the other

* Pursuant to Third Circuit .O.P. 9.5.3, Judge Richard L. Nygaard’s vote is limited to
panel rehearing,
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available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the

circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

Dated: October 11, 2019
Lmr/cc: Curry Robinson
Max C. Kaufman

BY THE COURT,

s/ Richard L. Nygaard

Circuit Judge




