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QUESTIONS PRESENTED

1) Reasonable jurists would debate that appellate counsel was ineffective
for failing to raise a plain error 6f fact material to Leon's third
exception, which would have not permitted a good-faith finding, had it

béen factored, where, inter alia:

The underlying affidavit for search warrant didn't ‘merely omit'

the address-actually-searched, in fact, a completely different
address of '"1000 Mian Street" (PageID:85, Exhibit D) was averred

as the location where "evidence of criminal activity will be found
at.;." (PageID:85, Exhibit D), thus in fact, rendering the affidavit
'bare bones' as to the warrant's "709 Elberon Av." (PageIDﬁ 82,

Exhibit E) address-actually-searched.
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PETITION FOR WRIT OF CERTIORARI

Petitior;er respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courts:

to . 1 F

The opinion of the United States court of appeals appears at Appendix __A
~ the petition and is B o

[ ] reported at ___ : ' ' ; or, a o
b4 has been designated for pubhcatlon but is not yet reported or,
[ 1is unpubhshed

" The opinion of the United States dlstr1ct court appears at Appendix € o
the petition and is '

[] reported at __ _ _ ; OF,
bo] has been designated for pubhcatlon but is not yet reported or,
[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is _

[ 1 reported at - ; O,

[ 1 has been designated for pubhcatlon but is not yet reported or,

[ ] is unpublished.

The opinion of the _ ‘ _ : court )
appears at Appendix to the petition and is

[] reported at : ; O,
[ 1 has been designated for publieation but is not yet reported or,
[ 1 is unpublished.




JURISDICTION

[x] For c'ases ffom federal courts"

The date on thh ’rhe Umted States Court of Appeals decided my case |
was __7/10/19 _

[ ] No petition for rehearing was timely filed in my case. - i R .

K] A tlmely petition for rehearing was denied by the Umted States Court of .
Appeals on the following date: __9/16/19 -, and a copy of the

order denying rehearlng appears at Appendix ;;B.

[ ] An extension of time to ﬁle the petition for a writ of certiorari was granted
~ to and including __  (date)on (date) - 8
~ in Application No. A_ . : S o

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court declded my case was
A copy of that decision appears at Appendix

[ ] A timely petltlon for rehearing was thereafter denied on the following date: o
” : and a copy of the order denying rehearing B

, appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including i (date) on _ (date) in
Application No. __A . ‘ :

The jﬁrisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTTTUTION AND STATUTORY PROVISIONS INVOLVED

Haines v. Kerner, 404 U.S. 519-21 (1972);

Powell v. Alabama, 287 U.S. 45, 68-69 (1932);

McFarland v, Scott, 512 U.S. 849, 855-56 (1994);
Pro se pleadings are to be liberally construed and interpreted to
raise the strongest argument they suggést.; "[t]he right to be
heard [will] be of little avail if it d[oes] not comprehend the
right to be heard by eounsel."; Constitutional and other cla.ixns
will be articulated more ably and presented more thoroughly by

counsel,

Strickland v, Washington, 466 U.S. 688 (1984)
To establish a claim that Defendant was deprived of his Sixth
Amendment right to the effective assistance of counsel, a
defendant must show (1) deficient performance, and (2) prejudice,
i.e., "a reasonable probability that, but for counsel's
unprofessional .exrors,fihe*.msult..ofmthe proceeding would have
been different," Strickland at 694 -

United States v. Leon, 468 U.S. 897 (1984)
aAn officer's reliance onfa deficient warrant is not in good faith
where "a reasonably well trained officer would have known that the
search was illegal despite the magistrate's authorization! at 922 n,23
«eothird,..if the affidavit was "so lacking in indicia of probable
cause as to render official belief in the existence entirely

unreasonable,"...i.e. warrant was supported by 'bare bones' affidavit.

U.S. Const. Amend, IV and VI; Search Wafrants; Effective Assistance to counsel



STATEMENT OF THE CASE

Petitioner filed a timely 2255 motion asserting, among other things, that
appel;ate counsel's performance was deficient in demonstrating that clearly V
established law - applied to the overlooked facts in this case - prohibit‘ a
finding of good-faith under Leon, 468 U.S. 897, among others. (Doc. 190)

To the extent that the Petitioner's assertions were not liberally
construed and interpreted to raise the strongest argument they sﬁggestv,-
Petitioner notes that appointment of counsel was requested on numerous _
occasions - particularly, when additional time was requested to file for COB'
- dué in large pa.rt to hindrances caused by Petitioner's medical condition,
(Doc. 194 & 196) These conditions draw upon Haines v. Kerner, 404 U.S. 519,
520-21; Powell v. Alabama, 287 U.S. 45, 68-69; McFarland v. Scott, 512 U.S.
849, 855-56, |

The Sixth Circuit, on direct appeal, adjudicated the good-faith question
under the erroneous fact-pattern that the mderlyiﬁg affidavit for search
warrant 'merely' omitted the address-actually_-searched, and cited to cases
demonstrating omissions which v&ére deemed 'virtually unnoticeable', thus, a
foundatioﬁ by which to extend good-faith to the instant underlying affidavit.

The overlooked, true-fact-pattern, is that the underlying affidavit, in
fact, 'noticeably' averred an entirely different address of "1000 Mianistreet"
(PID 85, Exhibit D) as the location of evidence, thus, rendering the affidavit
'bare bones' under lLeon to the warrant's "709 Elberon Avenue" (PID 82, Exh., F).
Reasonable jurists could argue that the failure of this plain error of fact to
be remedied. was attributable to counsel deficient performance and but for that
failure to attempt to correct this plaih} error of fact; suppression would have

been granted as Leon's good-faith exception would not, in fact, be appropriate,

These conditions draw upon leon, 486 U,S. 897 and Strickland, 466 U.S. 688.



REASONS FOR GRANTING THE WRIT

overlocked errors of fact, material to proper application of United
States Supreme Court precedent, should be addressed to promote applidation

of clearly established law to the complete material facts Qf the case.

See Statement of The Case, p.4, hereby incorporated by reference. :



CONCLUSION I

The petition for a writ of certiorari should be granted.

Respectfully submitted,

K.,nneth Rose; pro-se, #655-843, Warren Cc-reectlonal In~t1tut10n
5787 State Rouate 63, Iebanon, OH 45036

' ‘Date: 12 -12—-]9 - _ ‘ : _




