
Petitioner Appendix 1



Petitioner Appendix 2



DOCKET NUMBER 

CASE NAME 

JUDGMENT AFTER RESCRIPT 

1384CV03280 

Leavitt, Allan M 
vs. 

Phillips, Cynthia A et al 

Trial Court of Massachusetts 
The Superior Court 

Michael Joseph Donovan, Clerk of Court 

COURT NAME & ADDRESS 

Suffolk County Superior Court - Civil 

Suffolk County Courthouse, 12th Floor 

Three Pemberton Square 

Boston, MA 02108 

This action was appealed _to tbe _$JC or Appeals Court for the Commonwealth_, the issu~s 
having been duly heard and the SJC or Appeals Court having duly issued a rescript, 

It is ORDERED and ADJUDGED: 

JUDGMENT/ORDER after Rescript: The original judgment (#158.0) is Affirmed. That all claims of 
the plaintiff against all defendants are dismissed. Entered on docket pursuant to Mass R Civ P 58(b) 
and notice sent to parties pursuant to Mass R Civ P 77(d) . 

nQhce._,<;evtt­
(0 lJ9/ l(\ Ct.•O~ 

l,uT\2.. 
tvt,C,,D 
\7...cH 
J~C­
p-rr 

0<; 
LG-H 
DGB 

DATE JUDGMENT ENTERED 

10/23/2019 

Date/Time Printed: 10-23-2019 15:08:29 

,.:, 

SCV082\ 08/2015 

Petitioner Appendix 3



NOTICE:  Summary decisions issued by the Appeals Court pursuant to its rule 1:28, as amended 

by 73 Mass. App. Ct. 1001 (2009), are primarily directed to the parties and, therefore, may 

not fully address the facts of the case or the panel's decisional rationale.  Moreover, 

such decisions are not circulated to the entire court and, therefore, represent only the 

views of the panel that decided the case.  A summary decision pursuant to rule 1:28 issued 

after February 25, 2008, may be cited for its persuasive value but, because of the 

limitations noted above, not as binding precedent.  See Chace v. Curran, 71 Mass. App. Ct. 

258, 260 n.4 (2008). 

 

 

COMMONWEALTH OF MASSACHUSETTS 

APPEALS COURT 

        18-P-1132 

 

ALLAN M. LEAVITT 

 

vs. 

 

CYNTHIA A. PHILLIPS & others.1 

 

MEMORANDUM AND ORDER PURSUANT TO RULE 1:28 

 

 This case arises out of an automobile accident between 

Cynthia A. Phillips, a Massachusetts resident, and Melissa 

Aebersold, a Vermont resident.  The plaintiff, Allan M. Leavitt, 

was a passenger in Aebersold's automobile and was also a Vermont 

resident at the time of the accident.  Leavitt brought a 

complaint alleging negligence against Phillips and asserting ten 

other claims against Aebersold, her insurance company, his own 

insurance company, and Phillips's insurance company.  In 

Phillips's answer, she asserted a cross claim against Aebersold 

for negligence.  All of Leavitt's claims, except his negligence 

claim against Phillips, were either dismissed on summary 

judgment or stayed pending a determination as to Phillips's 

                     
1 Melissa Aebersold, The Commerce Insurance Company, GEICO 

Indemnity Company, and United Services Automobile Association. 
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negligence, and the case thus proceeded to trial solely on 

Phillips's and Aebersold's negligence.  The jury concluded that 

Phillips was negligent but that her negligence did not cause 

Leavitt's injuries, with judgment thus entering for Phillips.2  

Leavitt's subsequent motion for a new trial on causation and 

damages was denied.  On appeal, Leavitt raises numerous 

arguments with respect to the proceedings below.  We affirm. 

 Discussion.  1.  Personal injury protection.  Leavitt's 

primary argument on appeal relates to most of the claims that he 

asserted against Aebersold; Aebersold's insurance company, GEICO 

Indemnity Company (GEICO);3 and Leavitt's own insurance company, 

United Services Automobile Association (USAA).  These claims 

turned on whether Aebersold was required, under Massachusetts 

                     
2 At the close of Leavitt's case, Phillips and Aebersold moved 

for directed verdicts based on Leavitt's failure to prove an 

injury sufficient to satisfy the threshold requirements of G. L. 

c. 231, § 6D.  The trial judge deferred decisions on these 

motions but ultimately, after the jury verdict, allowed both 

motions.  After the jury verdict, the remaining claims that were 

stayed pending a determination as to Phillips's negligence were 

also dismissed. 
3 Leavitt's complaint named "GEICO Insurance Company" as a 

defendant.  However, "GEICO Indemnity Company" is the real party 

in interest.  In an attempt to fix this error, Leavitt and GEICO 

agreed by joint stipulation to amend the complaint such that all 

references to "GEICO Insurance Company" would instead be to 

"GEICO Indemnity Insurance Company."  GEICO ultimately realized 

that this name, too, contained the erroneous inclusion of the 

word "insurance," and that error was fixed pursuant to a motion 

by GEICO.  Leavitt argues that GEICO knowingly entered into a 

false stipulation to disguise the real party in interest, which 

he believes is still unknown.  This argument is without 

foundation. 
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law, to purchase certain minimum motor vehicle insurance 

coverages, and in particular whether she had to carry personal 

injury protection (PIP).4  Leavitt argues that Aebersold was 

required to carry PIP, even as a nonresident of the 

Commonwealth, because she spent more than thirty days in the 

Commonwealth in 1998.5  In making this argument, Leavitt relies 

on G. L. c. 90, § 3. 

 General Laws c. 90, § 3, sets forth the requirements for 

nonresidents operating motor vehicles in the Commonwealth.  The 

statute exempts most nonresidents from having to comply with the 

Commonwealth's motor vehicle insurance requirements,6 with a 

                     
4 As against Aebersold, Leavitt asserted a claim for failure to 

carry PIP.  As against GEICO and USAA, Leavitt asserted (1) 

claims for breach of contract arising from the denials of his 

PIP claims, (2) claims for unfair or deceptive acts and 

practices under Massachusetts law, and claims for bad faith 

conduct under Vermont law, arising from the denials of his PIP 

claims, and (3) claims seeking declaratory judgments that GEICO 

and USAA were required to pay his PIP claims.  All of the above 

claims were dismissed on summary judgment, with declarations 

being entered that GEICO and USAA were not obligated to provide 

PIP coverage, and are addressed in this section.  Leavitt also 

asserted underinsured motorist claims against GEICO and USAA.  

The underinsured motorist claims did not turn on the PIP issue 

and are addressed in note 10, infra. 
5 He further argues that if Aebersold was required to carry PIP, 

her policy with GEICO and his policy with USAA provided PIP due 

to both policies' out-of-State coverage clauses.  Because we 

conclude that Aebersold was not required to carry PIP, we need 

not address this claim. 
6 This exemption applies only if a nonresident has complied with 

the "laws relative to motor vehicles and trailers, and the 

registration and operation thereof, of the state or country [in 

which the motor vehicle or trailer is registered]."  G. L. 

c. 90, § 3. 
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notable exception at issue here.  That exception is the 

following:  "no motor vehicle or trailer shall be [operated 

pursuant to this exemption] on more than thirty days in the 

aggregate in any one year or, in the case where the owner 

thereof acquires a regular place of abode or business or 

employment within the commonwealth, beyond a period of thirty 

days after the acquisition thereof."  G. L. c. 90, § 3. 

 Leavitt's argument goes to the first of the two temporal 

limitations in G. L. c. 90, § 3.  He interprets this language to 

mean that once a motor vehicle has been operated in Commonwealth 

for more than thirty days in the aggregate in any one year, the 

owner of that motor vehicle must comply with the Commonwealth's 

motor vehicle insurance requirements in perpetuity.  He contends 

that Aebersold, who spent more than thirty days in the 

Commonwealth in 1998, still had to carry PIP at the time of the 

accident, two decades later.  We disagree, as this 

interpretation of the statute would produce absurd results.  See 

Bellalta v. Zoning Bd. of Appeals of Brookline, 481 Mass. 372, 

378 (2019) (statutory interpretation must avoid absurd results).  

We thus construe this language in G. L. c. 90, § 3, as requiring 

nonresidents to purchase the requisite motor vehicle insurance 

only during the year in which they have driven a motor vehicle 

in the Commonwealth for more than thirty days in the aggregate.  

See Commonwealth v. Chown, 459 Mass. 756, 766 (2011), quoting 
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G. L. c. 90, § 3 ("in the absence of the requisite liability 

insurance, a nonresident may not operate a motor vehicle in 

Massachusetts for 'more than thirty days in the aggregate in any 

one year'").  Once a year has passed, the thirty-day clock 

restarts.7 

                     
7 Leavitt raises a variety of other arguments regarding the fact 

that his PIP-related claims against GEICO and USAA were all 

dismissed on summary judgment.  First, he argues that the judge 

violated his rights of due process and equal protection by 

refusing to consider his requests for declaratory relief before 

granting summary judgment.  This assertion lacks merit.  

Requests for declaratory relief are frequently resolved at the 

summary judgment stage, and the judge properly declared 

Leavitt's rights when granting summary judgment.  See Rawston v. 

Commissioner of Pub. Welfare, 412 Mass. 778, 785 (1992) (with 

respect to resolving petition for declaratory relief at summary 

judgment stage, declaration of rights instead of dismissal 

should be entered).  Second, Leavitt asserts that the judge 

erred in dismissing on summary judgment his breach of contract 

claims where there were material facts in dispute and where the 

judge made clearly erroneous findings of fact.  He has not, 

however, pointed to any such facts or findings, and the argument 

is thus waived.  See Mass. R. A. P. 16 (a) (9) (A), as appearing 

in 481 Mass. 1630 (2019).  Third, Leavitt argues that the judge 

erred in denying his requests for attorney's fees.  Contrary to 

his assertions, Hanover Ins. Co. v. Golden, 436 Mass. 584, 584 

(2002), does not support his argument; it involved an insured 

who brought a successful action for declaratory relief.  Fourth, 

Leavitt argues that the GEICO and USAA insurance policies that 

were part of the summary judgment record were not "true and 

accurate" copies.  This argument lacks foundation. 

 

 Leavitt also raises an argument with respect to how his 

PIP-related claim against Aebersold was dismissed.  After the 

judge granted GEICO's motion for summary judgment, Aebersold 

prepared a motion for judgment on the pleadings based on the 

same legal arguments (i.e., that she did not have to carry 

personal injury protection because she had not been in the 

Commonwealth for more than thirty days in the aggregate in the 

year of the accident).  Before Aebersold received Leavitt's 

opposition, a different judge held a hearing during which 
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 2.  Phillips's negligence.  At trial, Leavitt made clear 

that, as against Phillips, he was seeking damages only for pain 

and suffering.  He thus had the burden of proving that his 

injuries satisfied at least one of several statutory threshold 

requirements.  See G. L. c. 231, § 6D (limiting recovery of 

damages for pain and suffering in motor vehicle tort actions to 

certain circumstances, including when plaintiff's medical 

expenses exceed $2,000).  Leavitt raises two sets of arguments 

with respect to his proof of these threshold requirements:  (1) 

arguments regarding evidence of his medical expenses and (2) 

arguments as to the weight of the evidence.8 

 We first turn to Leavitt's arguments regarding evidence of 

his medical expenses.  Leavitt contends that the judge erred in 

denying his requests to obtain discovery from GEICO and USAA 

                     

Aebersold's motion for judgment on the pleadings was raised.  

Noting that the legal arguments had already been addressed in 

the ruling on GEICO's motion for summary judgment, the judge 

dismissed Leavitt's claim against Aebersold.  We are not 

persuaded that this evidences ex parte communications. 
8 We note that Leavitt also alleged a claim for unfair or 

deceptive acts and practices against Phillips's insurance 

company, The Commerce Insurance Company (Commerce), related to 

Commerce's response to Leavitt's demand for settlement.  This 

claim was stayed pending a determination as to Phillips's 

negligence and then dismissed.  To the extent this claim was 

properly dismissed due to the fact that Phillips is not liable, 

the claim is addressed herein.  Even assuming, however, that 

some portion of Leavitt's claim survived despite the fact that 

Phillips is not liable, Leavitt has not raised any arguments 

with respect to Commerce and any such arguments are waived.  See 

Mass. R. A. P. 16 (a) (9) (A). 
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regarding any medical bills that they paid on his behalf.  

Leavitt has not explained, however, how any such payments are 

relevant to his negligence claim against Phillips.  Leavitt 

further contends that the judge erred in prohibiting him from 

introducing Medicare summaries to prove the truth of the matter 

asserted therein, that he received medical care in excess of the 

$2,000 statutory threshold.  See G. L. c. 231, § 6D.  This is 

hearsay, and Leavitt has not articulated a single hearsay 

exception that applies.9 

 We next turn to Leavitt's arguments as to the weight of the 

evidence.  As stated in note 2, supra, Phillips moved for a 

directed verdict based on Leavitt's failure to prove an injury 

sufficient to satisfy the threshold requirements of G. L. 

c. 231, § 6D.  The trial judge initially deferred a decision on 

this motion but allowed it after the jury concluded that 

Phillips's negligence did not cause Leavitt's injuries.  Leavitt 

argues that the judge erred in allowing Phillips's motion for a 

                     
9 While G. L. c. 233, § 79G, sets forth procedures for the 

admission of itemized medical bills to avoid this common hearsay 

problem, Leavitt has not argued that the Medicare summaries are 

itemized bills.  Even assuming that they are, Leavitt did not 

follow the procedures set forth in that statute.  We further 

note that Leavitt's arguments with respect to GEICO and USAA may 

have been intended to address whether they were obligated to 

help him obtain itemized medical bills that complied with the 

procedures of G. L. c. 233, § 79G.  The policy language that 

Leavitt cites in support of any such argument imposes no such 

obligation on either GEICO or USAA. 
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directed verdict and in denying Leavitt's subsequent motion for 

a new trial.  Both arguments ask us to address the weight of the 

evidence.  See O'Brien v. Pearson, 449 Mass. 377, 383-384 (2007) 

(setting forth standards of review for motion for directed 

verdict and motion for new trial).  Both arguments fail because 

there was ample evidence that the automobile accident did not 

cause Leavitt's injuries.  While Leavitt points to the testimony 

of his treating physician that the automobile accident caused 

radiculopathy, resulting in pain and numbness in Leavitt's arms 

and part of his hands, credibility of an expert is for the jury 

to decide.  See Leibovich v. Antonellis, 410 Mass. 568, 573 

(1991) ("The jury is entitled to discount, or disbelieve, the 

expert's testimony").  The jury had reason not to credit 

Leavitt's treating physician where there was evidence that (1) 

the accident was a minor one involving a low speed, soft impact, 

(2) Leavitt did not experience pain in his hands and arms until 

well after the accident, contrary to his own testimony, (3) 

neurological tests did not support a finding of radiculopathy, 

and (4) Leavitt suffered from a degenerative disease that could 

have caused the pain in his hands and arms.10 

                     
10 The jury verdict also mooted Leavitt's underinsured motorist 

claims against GEICO and USAA.  The only argument Leavitt raises 

as to either claim is that the judge erred in staying discovery 

pending a determination as to Phillips's negligence.  This 

argument appears to go to Leavitt's ability to obtain discovery 
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 3.  Allegations of judicial misconduct.  Lastly, Leavitt 

raises several allegations of judicial misconduct, including 

that the Superior Court (1) failed to address Leavitt's 

accusations of ex parte communications, (2) manipulated the 

docket, and (3) failed to disclose the name of a newly-inducted 

Superior Court judge who observed one of the hearings in this 

matter.  Leavitt's accusations of ex parte communications and 

manipulations of the docket are without foundation, and the name 

of the newly-inducted Superior Court judge was in fact 

disclosed.  All of these arguments are thus without merit.11 

Judgment affirmed. 

By the Court (Vuono, 

Maldonado & Neyman, JJ.12), 

 

 

 

Clerk 

 

 

Entered:  August 27, 2019. 

                     

regarding the medical bills that GEICO and USAA paid on his 

behalf, which we have already considered and rejected. 
11 We have carefully considered all of the arguments raised in 

Leavitt's brief.  To the extent any additional arguments have 

not been addressed specifically herein, we have found them to be 

without merit.  See Commonwealth v. Domanski, 332 Mass. 66, 78 

(1954). 
12 The panelists are listed in order of seniority. 
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Wfl fi% COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT

CIV'I]. .VO. 13-3280—A

ALLAN M. LEAVI'IT,

Plaintiff,

vs.

CYNTHIA A PHILLIPS, et IL,‘
Defendants.

M2471,. s 2 q +

(Db ca .1 '+ MEMORANDUM OF DECISION ANT) ORDER ON
C m DEFENDANT UNITED SERVICES AUTOMOBILE ASSOCIATIONS

W MOTION FOR SUMMARY JUDGMENT

b
, .

. .

3

Q9
The plaintiff, Allan M. Leavitt (“Plaintiff’ or 19min”) brought this action

4‘8 EC

(M J (L for damages he sustained while a passenger in a car driven by defendant Melissa

I . c

PCT Aebersold (“Aebetsold”) during a collision with a w driven by Q‘nthia A. Phillips

Fa {{+7— (“Phillips”). Defendant United Services Automobile Association (“USA-\‘) “35

ESE H Leavitt’s motor vehicle insurance carrier. Defendant Geico insurance Company
i r?

Efifi (“Geioo”) insured Aebersoch Defendang the Commerce Insurance Company insured

N

Ff Phillips USSA has filed “Defendant United Services Automobile Asociat‘ion‘s

-WT{Z' Motion for Partial Summary Judgment" (“Motion"), which Leavitt has opposed.

(no?
Afier hearing, USAA’s Motion is ALLOWED.

BACKGROUND

The facts established by the Parties‘ Rule 9A(b)(5) statements, along “in,

inferences drawn in favor of the plaintiff as opposing party, are as follous:

‘
Melissa Aebersold. The Commerce Insurance Company, Geico Insurance Company and United

Services Automobile Association.

65 Petitioner Appendix 13



This action arises from a two vehicle automobile collision that occurred on or

about November 24, 2010 in Massachusetts. Leavitt was a passenger in a vehicle

driven by Aebersold. His vehicle was not involved in this accident. At all relevant

times both Leavitt and Aebersold were residents of Vermont

Leavitt contracted with USAA for automobile insurance and obtained a

Vermont automobile insurance policy (“Policy") effective at the time of the accident.

His Policy provided Liability Coverage (Part A), Medical Payments Coverage (Part

B), Uninsured Motorists Coverage (Part C), and Physical Damage Coverage (Part

D).2 Under Part A, Liability Coverage, the Policy states: “We will pay damages for

BI [bodily injury] or PD [property damage] for which any covered person becomes

legally liable because ofan auto acciden .” Part A (at p, 6 of 20) also states:

OUT OF STATE COVERAGE Ifan auto accident to which this policy
applies occurs in any State or province other than the one in which your
covered auto is principally garaged, your policy will provide at least the

minimum amounts and types of coverages required by law.

No similar language appears in Parts B, C or D.

Mr. Leavitt is claiming that he suffered bodily injury, not that he is liable for

causing another’s bodily injury.

The USAA Policy was not issued or executed in Massachusetts USAA itself

is an insurance company located in Texas.

2
This fact and subsequent facts are taken as admitted. because the plaintiffs response only refers to

two policies, wttham providing any evidence or citation, in violation of Superior Court Rule 9A(b)(5).In any event nothing turns on the description ofthe policyr
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DISCUSSION

1.

()n summaryjudgmcnt, the moving pany has the burden to demonstrate that

there is no genuine issue as to any material fact and that it IS entitled to ajudgmcnt as

a matter oflaw. Mg v Boston Hons. Auth. 407 Mass. 640, 643 (1990) The

movant may meet this burden by showing that the plaintiff has no reasonable

expectation of producing evidence on a necessary element of his cuss. Kourouvacilis

v. General Motors Com, 410 Mass. 706. 716(1991t Once the moving party meets

the burden. the opposing party must advance specific facts that establish a genuine

dispute ofmatcrial fact. M-

Massachusetts requires that automobile policies Issued or executed in

Massachusetts must provide Personal Injury Protection (“PIP") coverage, U. L. c. 90

$534M.J The statutory definition of Pll’ is extensive and includes the following:

“Personal injury protection," provisions of a motor vehicle liability policy or

motor vehicle liability bond which provide for payment to the named insured

in any such motor vehicle liability policy. . . . any authorized . . . passenger of

the insurod‘s or obligor‘s motor vehicle including a guest occupant. .
. . ofall

reasonable expenses incurred within two years from the date of accident for

necessary medical, surgical, x—ray. and dental services, . .

., and in the case

of persons employed or selfemployed at the time of an accident of any
amounts actually lost by reason of imihility to work and can: wnga or

salary or their equivalent, but not other income, that would otherwise have
been eamcd in the normal course ofan injured person’s employment, and [or

payments in fut made to others, not members of the injured person's
household and reasonably incurred in obtaining from those others ordinary
and necessary services in lieu of those that, had he not been injured, the

injured person would have performed not for income but for the benefit of
himselfand/or members of his household, and in the case of persons not

J
in relevant pan, § 34M provides: “Every motor vehicle liability policy and every motor vehicle

liability bond, as defined in section thirty-four A. issued or executed In this commonwealth shall

provide personal injury protection benefits as defined therein except to the extent such defined benefit:
to an insured or obligor or members ofan insured's or obligur‘s household may be modified. reduced
or eliminated by the purchase ofthc deductible authorized in this section.

"
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employed or scll‘employod it the time ot‘an accident of my loss by reason of

diminution of cuming power and for payments in fact made to others. not

members ofthe injured “mus household and reasonably incuned in

obtaining from those others ordinary and necessity senices in lieu of those
.

that. had he not been _ured. the injuted person nould haw perfomted not tor

income but for the benefit nl‘himsell‘tmd’or members of his household. as a

result ot‘hodily injury. sickne.“ or disease including death at any time
> .

resulting therefrom. caused by accident and not suffered intentionally \vhlle In

. t . the insured‘s or obligor‘s motor vehicle» \n'thout regard to negligence or

gross negligence or limit ot‘any kind. to the amount or limit of II least eight

thousand dollars on recount of injury to or dexth of my one person.

[exmptions omitted; entphrtsis added].

hlmxsschusetts also requires non-residents to comply “ith the following

requirements:

Section 3. Subject to the protisious of section three A and except as othenfise

prodded in this section and in section ten. :1 motor \ehicle or trailer mined by

a non<resident who has complied with the laws relative to motor vehicles and

trailers. and the registration and operation thereof. ofthe state or counuy of

registration may be operated on the “ms of this commonwealth without

registration under this chapter. to the extent. as to length of time ofoperation
and othemise. that. as finally deter-ruined by the registrars the state or country

of regisnadon grants substantially similar privilegcs in the case ofmotor

vehicles and trailers duly registered under the laws and owned by midents of

this commonwealth: prov ed, that no motor vehicle or trailer shxll be so

operated on more than tinny days in the mute in any one year. . .

except during such time as the owner thereof maintains in full force a policy
of liability insurance providing indemnity for or protection to him. and to any

person "sponsihle for the operation ot‘such motor vehicle or trailer with his

evpress or implied consent against loss by reason of the liability to pay

damages to others for bodily injuries including death at any time resulting
therefrom. caused by such motor vehicle or trailer. at [em to the amount or

limits required in a motor vehicle liability policy as defined in section thirty-
four A,

G. 1.. c 90. § 3 (ernphnsis added). Section 34A defines “motor vehicle liability

policy“ as “a policy ot‘liability insuntnce which provides indemnity for or protection

to the insured and my person responsible for the opention of the insured's motor

vehicle nith his express or inrplied consent against loss by reason ot‘ the liability to

pay damages to others for bodily injuries . . (emphasis added ). This definition
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includes PIP. which is a ‘Trutectinn no the insured and any person responsible for the

operation“ nt‘the insureds car. A non—resident whose motor vehicle is operated for

more than 30 days in Muswt‘husetts thus must have an insumnCe POHC." ‘1‘“ includes

I’ll‘. Nothing requires a posenger in someone else‘s car to have PIP coverage or a

‘rnutor vehicle liability policy“ within the meaning of G. L c 90. 3‘ 34A.

Vermont does not require drivers to carry PIP insurance or require Vermont

mun insumnce policies to include PIP coverage. 13 V.S.A, § 800. Lean‘tt's Policy

does not itself include PIP coverage.

The USAA policy applies to Leavitt‘s vehicler not Phillips" or Aebersold's.

Lean'tt's vehicle was not involved. Nor was he an operator. Under the USAA‘s out-

otlstate coverage clause. Leavitt is only entitled to coverage consisting of ‘Ihe

minimum amounts and types ofcoverags required by law.“ Because Leaviu “as a

passenger in a car that he did not own or operate Massachusetts law does not

‘Tequire[]“ him to have PIP coverage. It would counter the exprrss meaning of the

words used in the Policy to require USAA to provide Leavitt coverage that he was not

“required by law" to have in force.

It follows that the “minimum amounts and types of coverages required by

law" of USAA‘s insured did not include PIP or‘ indeed, any coverages required by G.

L. c. 90‘ § 34A, which apply to owners and operators. USAA's out-of‘state coverage

therefore does not apply to this accident.

Because the decision on the Motion turns entirely on the law and the

undisputed text of the Policy, any facts that might be learned on discovery. or any

investigation that USAA might have been done, are not material to the outcome.

tn
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t‘nixed States Fid. & Gnu. Ctr, 407 Mm ext). 700 u com. \Vhilc :uty ambiguity in

Interstate Gourmet gutundefined terms is conStruexl strictly against the insurer.

Rmstem Inc. Seem Ins, Co. 5° Mas. App. Ct. 73. SS [2003). the insunuwc tn‘lll‘.‘

must be construed “as :1 \\ hole. in :t reasonable and practical \\‘t|_\'. consistent \t‘tlh HS

language. chgrvund and purpose.“ ‘ullimn. 67 Mass. App Ct. at 4-H. No

reasonable insumi would expert l’ll’ cm emge from his insurer simply because he

“1C a miienger in someone else car in another state that happens to require mtothcr

person trite dri\er1 to provide that em'cmg‘. Such a construction would be neither

TEIEOHRNE not practical and would violate the purpose ofthe Policy.

It (0110“: that the "minimum amounts and types ot‘cm'emges required by

km" ofl'SAA‘s insured did not include PIP on indeed. any coverages required by Li.

L. c. 00. § 34A. uhich Lippi) to motels and operators. USA-Vs out-of-stute covenrge

therefore does not appl) to this accident.

Betause the decision on the Motion turns entirely on the law and the

undisputed text oftlte Policy. any facts that might be learned on discovery. or tiny

investigation that USAA might hate been done‘ are not material to the outcome

Because Count IX seeks a declaratory judgment, the Court declares the rights

ofthe panics. instead ufdismissing the claim. Somerset humrtets Ltd. V. Alcoholic

Betemges Control Comm‘n. 28 Muss. App. Ct. 381.382 n3! 0°90).

CONCLUSION

For the above reasons:

1. The Defendant United Services Automobile Associatious‘ Motion for

Summar} Judgment (Docket # 39) is ALLOWED
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2. 111C Court DECLARES that USAA has no obligation to provide PIP

coverage for the November 24, 2010 accident at issue in

Dawd: May 30. 2014 glas H, Wilkins,

Justice of the Superior Court
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I T1 COMMONWEALTH ()Ii MASS/\(JII USE'FI‘S

SUFFOLK, “- SUPERIOR COURT

(,‘IVIII No. 13-32804

ALLAN M. LEAVI’I'T,

Plaintiff,

VS.

CYNTHIA A. PHILLIPS, i:tal.,1
Defendants.

MEMORANDUM OF DECISION AND ORDER ()N

DEFENDANT GEICO INDEMNITY INSURANCE COMPANY’S

MOTION FOR SUMMARY JUDGMENT

The plaintiff, Allan M. Leavitt (“l’laintifP’ or “Leavitt") brought this action

for damages he sustained while a passenger in a car driven by defendant Melissa

Aebersold (“Aebersold”) during a collision with a car driven by Cynthia A. Phillips

(“Phillips”). Defendant Geioo Indemnity Insurance Company (“Geiw”) was i?:::::
Aebersold‘s motor vehicle insurance carriet Defendant, the Commerce Insurance 0‘0 \ L i LI

Company insured Phillips. Geioo has filed “Defendant Geico Indemnity Insurance gig
Company’s Motion for Partial Summary Judgment“ (“Motion“), which Leavitt has

5+6 50b

opposed. After hearing, Geico’s Motion is DENIED WITHOUT PREJUDICE. big—EC;
BACKGROUND F

The facts established by the I’anics' Rule 9A(b)(5) statements, along with $ML+7

inferences drawn in favor of the plaintiff as opposing party, are as follows: REV;
This action arises from a two vehicle automobile collision that occurred on or Vim

Mo
about November 24, 2010 in Massachuselts. Leavitt was a passenger in a vehicle

#— (so?'
Melissa Aebersold. The Commerce Insurance Company, Geico Insurance Company and United

Services Automobile Association, \A’XtL

EB.
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driven by Aebersold. His vehicle was not involved in this accident At all relevant

limes both Leavirt and Aebersold were residents of Vermont.

Leavitt contracted with Geico for automobile insurance and obtained 21

Vermont Fantily Automobile Insurance Policy (“Policy”) effective at the time of the

accident. Pan 1 provides for Liability Coverages; Section ll Provides for Medical

Payments; Section 111 provides for Property Damage Coverages; and Part IV provides

Uninsured Motorists Coverage. Part I (at p. 4) also states:

OUT OF STATE INSURANCE

When the policy applies to the operation ofa motor vehicle outside ofyour

state. we agree to increaseyaur coverages to the extent required of out-of-

state motorists by local law. . .r (emphasis in original).

For simplicity. this clause will be referred as the Out-of-State Coverage clause. No

similar language appears in Parts I], III or IV.

Mr. Leavitt is claiming that he suffered bodily injury, not that he is liable for

causing another’s bodily injury. The Gcioo Policy was not issued or executed in

Massachusetts.

DISCUSSION

1.

On summary judgment, the moving party has the burden to demonstrate that

there is no genuine issue as to any material fact and that it is entitled to ajudgment as

a matter oflawv m v. Boston Hous. Audt, 407 Mass, 640, 643 (I990), The

movant may meet this burden by showing that the plaintiff has no reasonable

expectation ofproducing evidence on a necessary element ofhis case Kourouvacilis

v7 General Motors Com, 410 Mass. 706, 716 (1991). Once the moving party meets
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”M' ltiinirii‘ the "mining party must Iltztitcc Ipccirtt; incl! ihtil csltibltth a gflfllllnk‘

\llkplfll‘ nl mfllt'lltll fact Id

the tune ”1le by lltc Motion concerns Personal Injury l’rnlcctinn t"Pll"'t

t'nicrrigc Mmsnchiisclti rt‘ttmrcs that nuinmnbtlc policies issued or executed in

Mossncluiwtt! must prmidc l’ll' G l. c. 90‘ 5 34M
I

The statutory definition of PIP

I\ extensive iind Includes the followtng

”l'crvtnal injury protection." prmisiomi ol'a motor vehicle liability policy or

motor vehicle llllbilll) bond which provtde for payment to the named insured

in any such motor vehicle liability policy. "only authorized . . i

pltttngcr of the insured‘s or obligor'i motor vehicle including 1 guest

occupant" r nfall reasonable expenses incurred Within two years from the

date nl accident (or necessary medical. surgical. r-ny. and dental services,

v. and in the case ofpcrsons employed or self—employed at the time ol'tin

accident ofany amounts urn-fly lost by relson ofinlbilily to work and

earn wages or salary or their equivalent. but not other income. ihut would

otherwise have been med in the nonnal course ot'urt injured perxon‘s

employment. and for payments in fact node to others, not members of the

injured person's household and reasonably incurred in obtaining from those

otlicrsordinaryandnecemryserviotsmlieuofdumethat.btuihcmn been

injured, the injured person would live performed not for town: but for the

benefit of himselfnnd/or maniacs ol'his household. and in the can: of perxom

not employed or self-employed at the time of In accident of ony loan by
reason of diminution afar-in] power and for payment in fact made to

others. not members of the injured person‘s household and reasonably
incurred in obtaining from those others ordinary and necessary services in lieu

ofthosc that, had he not been injured. the injured person would have

performed not for income but for the benefit ot'himsclfand/or members of his

household‘ as a result of bodily injury, sickness or disease, including death at

tiny time resulting therefrom caused by accident and not suffered

intentionally while in. . . the insureds or obligor’s motor vehicle, without

regard to negligence or gross negligence or fault of any kind. In the ntnounr

or limit ol'at least eight thousand dollars on account ol' injury to or death

tinny tine person, [exceptions omitted; emphasis added].

-'
1n relciaiii part. § 34M provides: “Every motor vehicle liability policy and every motor Vehu‘le

llibllll) bond. as defined in section thlny»four A, issued or execuled in this commonwealth shall

provide personal injury pintnction benefits 3 defined therein except to the uncut such defined bencfib
to an insured or obligor or members clan insured; or obligol‘s household may be modified, reduced

or eliminated by the purchase ofthe deductible authorized in this section,"
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It in remllly tlppttt‘utll Ilmt. entitrnry to (ieieo‘s argument», HP is not merely a

tirnt-purty eoveruge, lt benefits not only the policyholder, but also a category at

people who potentially have elnims ugainnl the policyholder, namely “any authoriyed

‘ i ‘ prisnenger ot' the inuuretl'n or ohligor's motor vehicle ineludinga guest occupant,”

l.cuvitt l'ulls exuetly into that eutegory, It in one ol‘ the
“

. . . provisions ol'a motor

vehicle lltIlilllty policy, . ." (l. 1,. e, 90. {3;} 34A, 34M.

Massachusetts requires non-residents to comply with the following

requirements:

Section 3. Su 1 to the provisions of section three A and except as UmchlSC

provided int .4 section and in section ten, 3 motor vehicle or trailer owned by

u non-resident who has complied with the laws relative to motor vehicles and

trailers, and the registration and operation thereof. ofthc state or country of

registration. may he operated on the ways of this commonwealth without
‘

registration under this chapter, to the extent, as to length of time ofoperation

and otherwise, that, as finally determined by the registrar. the state or country

ol'rcgistration grants substantially similar privileges in the case of motor

vehicles and trailers duly registered under the laws and owned by residents of

this commonwealth; provided, that no molar vehicle or trailer shall be so

operated on more than thirty dlyl in thema in any one year , . ,

except during such time as the owner thereof maintains in full force a policy

oiliahility insurance providing indemnity for or protection to him1 and to any

person responsible for the operation of such motor vehicle or trailer with his

express or implied consent, against loss by reason of the liability to ply

damages to others for bodily injuries, including death at any time resulting
therefrom, caused by such motor vehicle or trailer, at least to the amount or

limits required in a motor vehicle liability policy as defined in section thirty-
four Ar

(l. L. c, 90, § 3 (emphasis added).

Senior: 34A, in turn, defines “motor vehicle liability policy” as “a policy of

liability insurance which provides indemnity for or protection to the insured and

any person responsible for the operation of the insured’s motor vehicle with his

express or implied consent against loss by reason of the liability to pay damages to
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others for bodily injuries . . .” (emphasis added ). This definition includes PIP.

which is a “protecn'on to the insured and any person responsible for the operation" of

the insured’s car. Because § 34A is applicable to non-residents to the extent provided

in §3, it is of no consequence that § 34M (defining PIP) refers to policies "issued or

executed in the commonwealth," Where § 3 provides, a non-resident has the

obligation to obtain the “indemnity for or protection to him“ set forth in the definition

of “liability insurance policy" § 34A, which most assuredly included PIP. A non-

resident whose motor vehicle is operated for more than 30 days in Massachusetts thus

must have an insurance policy that provides PIP.

Vermont does not require drivers to carry PI'P insurance or require Vermont

auto insurance policies to include PIP coverage. 23 V,S.A. § 800. Aebersold’s

Policy does not itself include PIP coverage.

The terms of the Policy control. Ifunambiguous, as here, they must be

construed according to their plain, ordinary meaning Hakim v. MEsnchusefls

Insurers’ Insolvency Fun; 424 Mass. 275, 280 (I 997). Even in cases ofdoubt, the

Court must “consider what an objectively reasonable insured, reading the relevant

policy language, would expect to be covered.“ Trustees of Tufis Univ. v.

Commercial Union Ins. Co, 415 Mass 844, 849 (1993), quoting Hazen Pagr Co. v.

United States Fid. & Gum, Co., 407 Mass. 689, 700 (1990). While any ambiguity in

undefined terms is construed strictly against the insurer. Interstate Gourmet Coffee

Roasters Inc, v. Seeoo Ins. Co., 59 Mass. App. Ct. 78, 83 (2003), the insurance policy

must be construed “as a whole, in a reasonable and practical way, consistent with its

language, background and purpose” SUIlivan 67 Mass. App. Ct. at 442.
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There is no ambiguity in the statement that Geico “agree[5] to increase your

coverages to the extent required of out-of—state motorists by local law." The plain

meaning of the Out—of—State Coverage clause Is to protect the driver in other states

from violating local law by failing to have insurance By this clause, Geico

“obligated itself to protect its insureds from changing liabilities and to conform with

various state: laws, here [Massachusetts law], by ‘replacing’ coverage in the policy

with that ‘required by the law.” Schleuter v4 Northern Plans Ins. Co., Inc, 772

N.W,2d 879, 887 (ND. 2009), quoted in Jeffrey B. Thomas, New Applcman on

Insurance, Law Library Edition (LexisNexis Suppl Dec. 2013), §63.08, n.201. A

reasonable insured would expect PIP coverage fi'om his insurer ifdriving her own car

in another state that requires her, as driver, to provide that coverage. Any other

construction would be neither reasonable nor practical and would violate the purpose

of the Policy. It would also subject insureds to the wholly unexpected and entirely

unpleasant prospect ofpmwedings to establish their violations of state law. Low

authorities would also be well within their rights in taking Geico to task for lulling

their mistomeus into a false sense of security, which, in turn, would lend to violation

of state auto insurance laws.

Geico argues that the placement of the Out-of»State Coverage clause in part I

of the Policy (“Liability”) means that the key provision is Inapplicable to PIP. The

court rejects that argument As a general rule, it may well be that the “location of the

clause is a relevant consideration in interpreting its meaning.” Avinli v. Gov't

Emps. Ins. Co, 2010 US. Dist. LEXIS 143526, 2010 WL 8981369 (Civ. Action No.

2: lO-CV-2858; E. D. Pa. October 27,2010), citing Jarrett v. Pa. Nat'l Mut Ins. Co.,
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584 A.2d 327 (Pa. Super Ct. I990). l’ll'. however, is u third-party (i.e. liability)

coverage in thin cone and fully squarely within the Out-or-State Coverage provision,

which in located in the liability section of the Policy. Because the concept of liability

does not nlwnys require is showing of fault — and it covers third parties, including

guest punsengcm like the pluintiff—- l’lP, by its nature, includes “liability to pay

dumuges to others for bodily injuries . . . caused by” the insured‘s motor vehicle

within the meuning ofG. Li 0. 90, § 3.

Gcico cites two out ot'statc decisions from lower courts, neither ofwhich

addresses the key questions in this case.M 2007 Ariz App,

Unpub. LEXIS 222 (Ct. App. Arizt, Div 1, Dept C; January 30, 2007); Avie—01L

20l0 US. Dist. LEXIS l43526, 2010 WL 8981369. These cases are certainly not the

only decisions on Out-of-State coverages clsuses.’ In general, when construing such

cluuscs “each ofthesc courts has found that the plain language of this provision

requires that an insured who is subjectto compulsory financial responsibility laws of

another state must be provided average up to the minimum required amount."

flgm §gtes Insurance §)_0. v. fig“, 298 Ill. App, 3d 214, 232 Ill. Dec. 360, 698

NE. 2d 198 (I998) and cases cited. See also Hansen v. [1.8 Servs. Auto. A§§'fl. 350

SC. 62, 70-7l, 565 5.13. 2d ”4 (SC. App. Ct 2002) and cases cited at n. 23.

In 1135.5, the court held that the Out of State Coverage Provision did not

require Gcico to provide increased limits for uninsured motorist coverage (U/M)

when Alaska (the state where the accident occurred) required insurers to offer U/M

but did not require motorists to carry U/M. While the court also relied upon the

’
Gcico's citation to lwo unpublished outAotistntc lower court decisions, while perfectly proper, might

raise questions of fairness. since it has superior access to decisions concerning its own insurance

cluuscs. Since those cases ure not persuasive here, there is no actual unfnimess.
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lac-non of UM Within m mm “dial the policy (not In Sectmn I, "LI-mltty

(mu-ac”) In «am. that the 014.51“: COVmge clamt “cm lowcllly npvly

only to tummy mmgr. not to mm: motonst covmgt," that log": does not

IN“)! I“ P"' Um thc me «mad above) In my event, the coun IS not mclmcd to

In“! dim fmm In unwhhshcd dens-on or III mtcrmodmc mun m nnmhcr sun: In

Inch 2 contnry ran" her: The key holding of M I: thlt (mm need not pruvudc

cm’mgc [tut the mm: mm mks opt-om] but does not require, If Mmuhuscns

due. requm Aebersold to have PIP. than tht aunt-Stale Coverage pmvusmn ducs

wly

A1591]; Is also distinguishable. It held that Pennsylvuuu lnw did not rvqulre

non-mtdcnt car owncrs to purchase India] payments covenge. which II cunsuleml

a form of first party bencfits.‘ That ism-m with the plunnfi's posluun that

Aebersold's Out-0f»Sutc coverage whiz at HP In Wham. beau-0(1):

contends) Massachusetts doa mun: mu arm mists m curry PIP

Gclou also 5561:. without um (Men. as). that cast: law demonuflttu

that the Out-of-Stxte covmgt chusc my save tn muse the dollar ulna of

bodin injury lubtlity coverage lVIIhble but must crate an entirely new type of

insurance covcragc."’ That ugumcnt «mum wall the actual policy language. which

prunusa‘ to “to unease you, covmgcs," not “your hunts" or the "mount or your

‘

The court‘s dun-mm offist puny limit: (at '8) annually um upon Pcnnlylvlnu law wm

mmjmodpmmgawcksm\uymuaivu.lhaeunofin¢“fim wfly‘ahoullhcchlm.

Smhtcmmuoudwummnxdcfimmnhtmdpnybufiuyep-ummm‘uedpam

b) 1 Manor's manna: umcr
"

11 u '8

’
1r Gem) mnns w rrl) upon a use mad hm u: us Mam (u a), and u‘ m... m many who u.

m: dnfl‘fltmly-uonkd Gexco palm) at go: but the as: In in nmyty uphcltl appbcllwn on

household exclusion clause to the uncut not mmusmml mth smumnly prescribed mnnduury

numnmm ltlbtttly mimgc WWI. 565 S E :ll “4 (SC. App, Ct.

2002)
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coverage." The plain meaning of “coverages" is easily broad enough to include an

additional “coverage" such “5 HP. See Schlegte ,
772 N.W.3d at 887 (“The term

’covemge' as used in the policy's provision for out—of—state coverage IS broader than

the ‘minimum limits' of liability."). Even if it were ambiguous, the ambiguity would

be construed in Leavitt‘s and Aebersold's favor. See Hakim, 424 Mass. at 280.

That leaves the question whether Aehersold was in fact required to have PIP

coverage under Massachusetts law. Under G. L. c. 90, § 3, she, as an out-of-state

motorist, would not be required to have a policy conforming to Massachusetts law

unless her car was “operated [in Massachusetts] on more than thirty days in the

aggregate in any one year . . ." Leavitt argues correctly that “Geico has provided no

affidavit from Ms. Aebersold which would indicate what was her status in the

Commonwealth on November 24, 2014.: It also states, again correctly, that “Geico

cannot rule out that Ms. Aebersold‘s insurance policy was required to carry coverages

consistent with Massachusetts law on November 24, 2010 . . .."

While Leavitt will ultimately have the burden to prove applicability of the

Out-of-State Coverage 5 provisions, M has the burden, at the summary stage, to

prove that Leavitt cannot meet that burden, See Kouravacilis supra. To do that, it

would have to exclude the possibility that Ms. Aebersold's car was operated on more

than thirty days in Massachusetts during the year in question. It has not even

attempted to meet that burden. Because it has not shown, on the undisputed facts,

that Aebersold was free of an obligation to carry PH“ — which would trigger coverage
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Dated: June 9, 2014

under the Out-of-Stzlte Coverage provisions of the Geico Policy — Geico has not met

its burden as moving puny and cannot receive sumnrnry judgment at this time.6

The summary judgment deadline in this case does not run until September [1,

2014 in this case. Because Ms, Aebersold’s deposition is likely to occur this summer,

after which Geicn may be able to mecl its burden (or the plaintiff may actually be

able to obtain summnry judgment against Geico. depending on the facts), denial of

Geicc‘s motion is without prejudice to a subsequent summary judgment motion if

future discovery pen-nits Geico to meet its burden as movmg party.

The court agrees with Geico that the UM claim is premature and therefore

does not rule on that claim. Likewise, Geico‘s argument on 0. 93A presupposes that

Leavin‘s claim for I’l‘l> is “groundless.“ Since Geico has not met its burden to

demonstrate the invnlidity of the Pl? claim, it cannot obtain summary Judgment on

the c. 93A claim either.

CONCLUSION

For the above masons, the Defendant Geieo indemnity Insunnce Company‘s

Motion for Summary Judgment (Docket # 38) is DENIED WITHOUT

PREJUDICE to a motion for reconsidentinn upon completion of discovery

nssachusetts during the AID«‘9’

59.04"

Oto.\|.N

m

regarding Aehersold’s operation of her vehicle i

relevant time period.

uglas H. Wilkins,

Justice of the Superior Court

‘
Because Ihe decision on the Motion Iums entirely on the law and the undisputed lext of the Policy.

“

my [nets Ihat might be lenmed on discovery. or my investigation that USAA might have been done,

are nol material In the uulcomc.

10
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[verity
'

1

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK. ss. SUPERIOR COURT

CIVIL NOl 13—3280-A
Notice sent

4/ 22/ 20 15

W. J. R.
ALLAN M. LEAVIT’I‘, R, N . 3,

Plaintiff, p, a. p

6: B.

vs. R z . II .

H . P . . PC .

CYNTHIA A. PHILLIPS, et aI..' Z' i:
T'

Defendants L' '5 . 5 H

D . 0 . B .

S. 5 Bl

ORDER 0N DEFENDANT GEICO INDEMNITY INSURANCE COMPANY‘S LG. He.

MOTION FOR RESONSIDERATION 0F SUMMARY JUDGMENT

The plaintiff, Allan M. Leavitt (“Plaintit‘P’ or “Leavitt”) brought Ihis action

for damages he sustained while a passenger in a car driven by defendant Melissa
(SC)

Aebersold (“Aebersold”) during a collision with a car driven by Cynthia A. Phillips

(“Phillips”). Defendant Geieo Indemnity insurance Company ("Geico") was

Aebersold’s motor vehicle insurance carrier. Defendant, the Commerce Insurance

Company insured Phillips,

On June 11. 2014, the Coun denied without prejudice Geieo’s motion for

summary judgment. See Memorandum of Decision and Order on Defendant Geieo

Indemnity Insurance Col‘s Motion for Summary Judgment ("June 1] Decision“). The

denial was “without prejudice to a motion for reconsideration upon completion of

discovery regarding Aebersold’s operation of her vehicle in Massachusetts during the

relevant time period"

'
Melissa Aebersold, The Commerce insurance Company, Geico lnsumnce Company and United

Services Automobile Associalion.
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The parties enguged in udditionul discovery, On December 9, 2014, Geico

tiled “Dcl‘cndunl (icico Indemnity lnsurnnce Company‘s Motion for Reconsideration

ot'tltc Summary Judgment" (“Motion"). which Leavitt has opposed, Because the

dcnitll wtls “without prejudice" to the arguments now made by (icico, the Motion is

really not a motion for reconsideration. but rather a renewed motion for summary

judgment. The distinction makes no difference, however. After hearing, Geico's

Motion is ALLOWED.

BACKGROUND

The facts established by the Parties‘ Rule 9A(b)(5) statements, along with

inferences drawn in favor ofthe plaintit‘fas opposing party, are set forth in the June

1] Decision. The one material additional undisputed fact is that the plaintiffcannot

prove that Aebel'sold operated a motor vehicle in Massachusetts for more than 30

days at any time in 2009 or 20l04 It is also undisputed that she did operate a motor

vehicle for more than 30 days in Massachusetts in 1998.

DISCUSSION

Pan I ofthe applicable insurance policy (at p. 4) states:

OUT OF STATE INSURANCE

When the policy applies to the operation of a motor vehicle outside ofyour
state, we agree to increase your coverages to the extent required of out~of-
state motorists by local law. r .r (emphasis in original).

Massachusetts requires non-residents to comply with the following requirements:

Subject to the provisions of section three A and except as otherwise provided
in this section and in section ten, a motor vehicle or trailer owned by a non~
resident who has complied with the laws relative to motor Vehicles and
trailers, and the registration and operation thereof, of the state or country of
registration, may be operated on the ways of this commonwealth without
registration under this chapter, to the extent, as to length of time of operation
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tllltl otltt‘rwi ‘ lltttt. us littttlly determined by [he registrnr, tltc sttllc or country

tilil‘t‘glsll'tllltlll grunts sttlislnntiully similnr privileges in tltc CtINC nt‘tnotur

vehicles llllti trnilers tluly I‘cgis
this cointttonwettltlt; provided. tlint no motor vehicle or trailer slinll In- no

tlpl‘l'llk‘ll on more It thirty tltiys I the nuureuntc In tllly nne yenr . . .

except during such time us the owner tlterent'innintnins in lull force it policy

ot'litthility insurttncc providing indemnity for or protection In ltitIL “I‘ll 10 My

person responsible for tltc opertltlnn ot‘suclt motor vehicle or truiler with his

express or implied cunscnt. ugninst loss Ivy reason of the Iinhility to pay

tltnnnges to others for bodily injuriL. . including dcttlh ttt nny time resulting
thcrcli‘otn, cuttsed by such motor vehicle or lrnilcr. ttt lensl In the amount or

limits required itt tt motor vehicle liuhility policy as defined itt section thirty-
tour A.

G. L. c. 90. § 3 (emphasis added).

The key question whether Achersnld wus in tact required to httve [’1 l’

coverage under Massachusetts law. Under G. L. c. 9(L § 3, she. as an nut-otlstutc

motorist, would not be required to have a policy conforming to Massachusetts luw

unless her car was “operated [in Massachusetts] on more than thirty days in the

aggregate in any one year . . ." One can debate whether the applicuhlc year is a

policy year. a 36Svdny period. or a calendar year. No matter which construction the

court adoptsr Aebersold did not operate her cur for 30 days in Massachusetts within

any one»ycar period encompassing the accident.

The plaintiff argues that as long as Acbersold operated a motor vehicle in

Massachusetts for 30 days in any year. she was subject to Massachusetts compulsory

insurance laws at all subsequent titnes. He argues that there is no expiration time on

that obligation. This argument conflicts with the statutory language. The statute

prohibits operation for more than 30 days without insurance. The straightforward

construction of this language is that the time ol‘operation exceeding 30 days is the

time tbr which insurance must he in place. To require insurance for pass4hmugh

I'ctl tinder tltc lnws nntl owned by residents of
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Dated: April 14, 2015 D glas H. Wilkins,

drivers because they were in the Commonwealth years or decades before would be an

unexpected and unforeseen burden upon motorists and interstate Iravel. The

legislature did not impose such a burden. Rather, it required insurance for motorists

who have a substantial driving presence in Massachusetts at the time of operation.

CONCLUSION

For the above reasons, the Defendant Geico Indemnity Insurance Company's

Motion for Summary Judgment (Docket # 65) is allowed. Plaintifi‘s Cross-motion is

denied. Judgment shall enter in favor ofDefendant Geioo dismissing the plaintist

claim under the policy. The Court DECLARES that Geico has no obligation to

provide PIP coverage for the November 24, 2010 ac de
'

at issue in this case.

Jugtice of the Superior Court
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