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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
| | t

No. 18-15051
Non-Argument Calendar

D.C. Docket No. 5:18-cv-00343-WTH-PRL

JAMES BRANDON STROUSE,

Petitioner-Appellant,
versus

WARDEN, USP COLEMAN II,

Respondent-Appellee.

Appeal from the United States District Court
for the Middle District of Florida

(September 13, 2019)

Before TJOFLAT, JORDAN, and GRANT, Circuit Judges.

"PER CURIAM: -
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James Brandon Strouse, a federal prisoner proceeding pro se, appeals the
district court’s order dismissing his habeas corpus petition brought under 28 U.S.C.
§ 2241. The district court dismissed the petition for lack of subject-matter
jurisdiction, but Strous'e argues on appeal that the court had juliisdiction over his

petition under the saving clause in 28 U.S.C. § 2255(¢). After thorough review of

the record, we affirm.

“We review de novo a district court’s dismissal for lack of jurisdiction.”
Howard v. Warden, 776 F.3d 772, 775 (11th Cir. 2015). And whether “a prisoner
_may bring a petition for a writ of habeas corpus under the saving clause of section
2255(e) is a question of law we review de novo.” McCarthan v. Dir. of Gooadwill

Industries-Suncoast, Inc., 851 F.3d 1076, 1081 (11th Cir. 2017) (en banc).

II.
In general, a federal prisoner wisﬁing to collaterally attack his sentence must
do sé by filing a motion to vacate under 28 U.S.C. § 2255. See McCarthan, 851
F.3d at 1081. “Section 2255(¢) makes clear that a motion to vacate is the exclusive
mechanism for a federal prisoner to seek collateral relief unless he can satisfy the
‘saving clause’ at the end of that subsection.” Id. The savihg clause, in turn,

permits a prisoner to seek collateral review by filing a § 2241 petition only if the
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remedy available through.§ 2255 “is inadequate or ineffective to test the legality of
his detention.” 28 U.S.C. § 2255(¢). A prisoner cannot utilize the saving clause as
a means to circumvent “the one-year statute of limitations” for ﬁlirig a § 2255
motion or “the prbcess for obtaining permission to file a second or successive”
§ 2255 motion. Mc'Carthan, 851 F.3d at 1091. To prevent 'this type olf
gamesmanship, the saving clause permits a federal prisoner like Strouse to file a
petition under § 2241 only if he establishes that the remedy provided for under
§ 2255 is inadequate or ineffective to test the legality of his detention.

To determine whether the § 2255 remedy is inadequate or ineffective such
that Strouse can avail himself of the saving clause, we must consider whether he
coulé have brought his current claims ina § 2255 motion. See McCarthan, 851

F.3d at 1086-87. If so, the § 2255 remedy is adequate and effective—even if the

claims brought in that motion would have been dismissed due to a procedural bar,

time lirilif, 6r circuit precedent. See zd -at‘1087, 1091. But there are some
situations where a claim cannot “be remedied by section 2255” and the prisoner
can therefore proceed under the saving clause—for example, when a prisoner
challenges “the execution of his sentence, such as the deprivation of good-time
credits or parole determinations,” “the sentencing court is unavailable,” or other
“‘practical considerations (such as multiple sentencing courts) might prevent a

petitioner from filing a motion to vacate.” See id. at 1093.
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Strouse does not satisfy the McCarthan test for proceeding under the saving
clause. All of the arguments that he raises in his § 2241 petition could and should
have been raiéed in a § 2255 motion. Strouse’s § 2241 petition alleges ineffective
assistance of appellate counsel. Specifically, he asserts that because the district
court appointed'the same lawyer to represent him at triall and on appeal, his
attorney failed to raise arguments on appeal regarding the ineffectiveness of trial
counsel. He also argues that his attorney provided ineffective assistance by failing
to raise on direct appeal issues related to his guilty plea, related to a warrantless
seizure of property, and related to the trial court’s alleged refusal to provide a
preliminary hearing. Section 2255 is an inadequate and ineffective remedy for

these claims, in Strouse’s view, because if they were brought in a § 2255 motion

the claims would be procedurally barred due to appellate counsel’s failure to raise

H

them on direct appeal.

Even if Strouse is correct that he "procedurally defaulted on his claims by

failing to raise them on direct appeal,’ we have already explained that a prisoner

1 To the extent that Strouse’s argument is premised on the understanding that any ineffective-
assistance claim raised for the first time in a § 2255 motion would be procedurally barred, that is
incorrect. See Massaro v. United States, 538 U.S. 500, 504 (2003) (“[A]n ineffective-assistance-
of-counsel claim may be brought in a collateral proceeding under § 2255, whether or not the
petitioner could have raised the claim on direct appeal.”). And if Strouse has chosen not to bring
 his current claims in a § 2255 motion because he has already filed such a motion in the Eastern
District of Texas, the proper approach is not to file a § 2241 petition, but instead to seek
permission from this Court to file a second or successive § 2255 motion. See 28 U.S.C.

§ 2244(b)(3); Farris v. United States, 333 F.3d 1211, 1216 (11th Cir. 2003) (per curiam) (“The
AEDPA provides that, to file a second or successive § 2255 motion, the movant must first file an
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cannot proceed under the saving clause simply because the § 2255 claim is
procedurally barred. A “procedural bar might prevent relief, but that bar does not
render the mdtion itself an ineffective or inadequate remedy. The prisoner may
still bring the claim.” McCarthan, 851 F.3d at 1086 (internal citation omitted).

We also note that Strouse’s claims do not fall ‘into any of fhe categories of
claims that we have indicated may not be remedied through a § 2255 motion. He
does not challenge the execution of his sentence, his senteﬁcing court is not
unavailable, and practiéal considerations did not prévent him from filing a § 2255
motion. See McCarthan, 851 F.3d at 1093. He therefore cannot proceed under the
saving clause in § 2255(e). .

II.

The district court’s order dismissing Strouse’s § 2241 petition is

AFFIRMED.

application with the appropriate court of appeals for an order authorizing the district court to
consider it.”).
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UNITED STATES COURT OF APPEALS
For the Eleventh Circuit

No. 18-15051

District Court Docket No.
| 5:18-cv-00343-WTH-PRL
JAMES BRANDON STROUSE,
Petitioner - Appellant,
versus |

- WARDEN, USP COLEMANII,

Respondent - Appellee.
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It is hereby ordered, adjudged, and decreed that the opinion issued on this date in this appeal is
entered as the judgment of this Court.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

OCALA DIVISION
JAMES BRANDON STROUSE,
Petitioner,.
V. _ i | ' Case No: 5:18-ch343-Oc-101TRL
WARDEN, USP COLEMAN
Respondent.
ORDER

Pending before the Court is Petitioner’s Motion for Leave to Proceed In Forma Pauperis
and affidavit of indigency. (Doc. 2). Pursuarrt to Rule 4.14(b), Rules of the United .States
District Court for the Middle District of Florida, “the Courtmay order, as a condition to allowir)g
the case to proceed, that the Clerk's and Marshal's fees be paid by the petitioner 1f it appears that
he has $25.00 or more to his credit...."” Based on the records in this case, Petitioner’s motion for
leave to proceed in forma pauperis (Doc. 2), is GRANTED.

- - While “Petitioner may proceed as a pauper, the case is due to be dismissed for lack of
Jjurisdiction. Specifically, Petitioner claims that he is entitled to relief because his trial counsel
had a eonﬂict of irrterest. (Doc. 1). Petitioner states that his attorney would not “criticize his
own performance” and failed to raise non-frivoloue issues on direct appeal. Petitioner states that
his counsel ﬁled a frivolous Anders brief to withdraw. Id. |

Rule 12(h)(3) of the Federal Rules of Civil Procedure provrdes that “[i]f the court
determines at any time that it lacks subject matter jurisdiction, the court must d1sm1ss the action.”

See also Rule 12, Rules Governing Sectlon 2255 Proceedings. Sitting en banc the Eleventh
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Circuit overruled prior precedent and held that 28 U.S.C. § 2_241 is not available to challenge the
validity of a sentence except upon very narrow grounds not present in this case. McCarthan v.

Director of Goodwill Industries-Suncoast, Inc., 851 F.3d 1076, 1079 (11th Cir. 2017) (en banc)

(quoting 28 U.S.C. § 2255(e). Bernard v. FCC Coleman Warden, No. 15-13344 (11th Cir. April
.24, 2017) (citing McCaﬁhan, tﬁSl F..3d at 1092-93). o | ‘ ' | }

Thus, -pursuanf to Rule 4(b)' of the Rulés.Governing Section 2255 Proééedings for the
United States District Courts (directing sua sponte dismissal if the petition and records sho;v that
the moving party is not entitled to relief), this case is DISMISSED. See also 28 U.S.C. § 2255(b).
"The Clerk is directed to enter judgment éccordingly, terminate any pending motions and clqse the
file. | |

The Court notes that, as relief, Petitioner request's; that the Court alternatively “grant
successive 28:2255.” Petitioner is required to obtain authorization from the Elgventh Circuit to
file another motion under 28 U.S.C. § 2255. Without sucﬁ Aauthorizatior»l, the Court lacks

jurisdiction to consider the motion. - See Farris v. United States, 333 F.3d 1211, 1216 (11th Cir.

2003) (stating that in order to file a second or successive section 2255 motion, t_he movant must
file an application with the court of appeals for én order aut_horizx;ng"the district court to consider
the motion.). | |

IT IS SO ORDERED.

DONE AND ORDERED at Ocala, Florida, this 24‘4h day of OctoberA201 8.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

OCALA DIVISION
JAMES BRANDON STROUSE,
Petitioner,
vo | | CaselNo: 5:18-cv-343-Oc-10PRL
WARDEN, USP COLEMAN -

Respondent.

JUDGMENT IN A CIVIL CASE
Decision by Court. This aétion came before the Court and a decision has been rendered.

IT IS ORDERED AND ADJUDGED
Pursuant to the Courts order eﬁtered on October 24,'201 8, this case is Dismissed for Lack
of Jurisdiction. |

| ELIZABETH M. WARREN, CLERK

e —ae—8/H. Quick, Deputy Clerk




IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 18-15051-GG

JAMES BRANDON STROUSE,|

Petitioner - Appellant,

versus
WARDEN, USP COLEMAN I,

Respondent - Appeliee.

Appeal from the United States District Court
for the Middle District of Florida

BEFORE: TIOFLAT, JORDAN, and GRANT, Circuit Judges.

" PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court
having requested that the Court be polled on rehearing en banc. (FRAP 35) The Pétition for
Rehearing En Banc is also treated as a Petition for Rehearing before the-panel and is DENIED.

(FRAP 35, IOP2)
ENTERED FOR THE COURT:

I, . /

TTED S sz CIRCUIT JUDGE

ORD-42
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