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1.

In Jackson v. Virginia, 243 U.S. 307, 309 (1979), this Court held "[tlhe
Constitution prohibits the criminal conviction of any person except upon
proof of guilt beyond a reasonable doubt," citing In re Winship; In United
States v. Gaudin, 515 U.S. 506, 510 (1995), this Court held that the Sixth
Amendment "require criminal convictions to rest upon a jury determination
that the defendant is guilty of every element of the crime with which he
is charged, beyond a reasonable doubt"; In Russell v. United States, 369
U.S. 749 (1962), this Court requires charging documents to contain the
essential elements that constitute the crime charged; In Sandstrom v.
Montana, 442 U.S. 510 (1979), this Court prohibited jury instructions that
relieves the Government of its burden of proof enunciated in In re Wlnshlp.

" The question presented is:

Are the Sixth and Fourteenth Amendments violated where in a case tried
and presented under the transferred intent theory the jury is not instructed
on the State's burden of proof regarding the requisite facts against alleged

intended victim but is directed and guided to decide immaterial issues,

i.e., the accused's alleged specific intent and malice against the
bystanders instead, where the jury is provided an evidentiary presumption
that has no constitutional underpinnings in the case, where the accused's
convictions is upheld upon contradictory theories, i.e., a legally
permissible and impermissible theory?

In Slack v. McDaniel, 529 U.S. 473, 483-84 (2000), this Court left
unanswered the meaning of "constitutional," that have led to differing
interpretations among the circuits. The circuits remain split on this
issue. The gquestion presented is: : '

Does the substituted word "constitutional" requires a more stringent
standard than the former certificate for probable cause? Does petitioner's
claims: the various jury instructions challenges, the evidence sufficiency.
challenge, the charging documents challenge merits a COA?

.y
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PETITION FOR WRIT OF CERTIORARI

Petitioner, Damon Jones, respectfully prays that a writ of certiorari issue
to reyiew the October 12, 2017 Magistrate Judge's Report and Recatmerxiation
("R&R™) denying him habeas corpus relief and a certificate of appealability|
("coA"), the June 13, 2018 District Court's Order adopting and approving the
RSR in its entirety and denying a COA, the April 1, 2019 Third Circuit Order
denying a COA, and the judgment of the Pennsylvania Supreme Court entered on
May 21, 1992 affirming his convictions of first degree murder, aggravated
assault, and criminal conspiracy, etc., and the December 29, 2006 Pennsylvama
Supreme Court s Judgment denying petitioner post conviction relief affirming
his convictions. ' : | : |

OPINIONS BELOW

On October 12 2017, the Maglstrate Judge reoonmended denying petitioner
a federal habeas corpus writ. R&R (Oct. 12, 2017)(A-4). And, recommended
denying a COA. On June 13, 2018, the District Courtv approved and. adopted the
R&R, and also denied a COA. Order (June 13, 2018)(A-5). |

On April 1, 2019, the Third Circuit denied petitioner a COA. Order (Apr.
1, 2019)(a-1). And,. on July 24,. 2019 denied his petition for renearing. Order
(July 24, 2019)(a-2). | |
On May 21, 1992, the Pennsylvania Supreme Court issued an opinion affirming

petitioner's convictions on all charges. - Commonwealth,K v. Jones, 610 A.2d 931

(Pa. 1992)(A-16). And, denied reargument on August 13, 1992, On December 29,
200_6, the Pennsylvania Supreme Court issued an ' opinion denying petitioner post -

conviction collateral relief. Commonwealth v. Jones, 912 A.2d 268 (Pa. 2006)

(3a-17).
JURTSDICTION
This Court has jurisdiction.under. 28 U.S.C. § 1254(1) to review denials
1



of an application for a COA by a circuit judge or panel. See Hohn v. United
States, 524 U.Ss. '236, 238, 252 (1998)(overruling House .v. Mayo, 324 U.S; 42

(1945)(per curiam) that the Supreme Court does not have jurisdiction, via
certiorari, to review denials of épplicat_ions for COA). The final judgment
of the Third Circuit was entered on April 1, 2019. and, on July 24, 2019 the
Third Circuitndeneid rehearing. This petitidn seeks review of the denial»of
Jones' COA. | ‘
- CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
The Sixth Amendment to the United Qtates Constitution provides: "In all
-criminal prosecutions, the accused shall enjoy the right to a speedy and publiC'
trial, by an impartial jury ....". |
The Fourteenth Amendment to the United States Constitution provides, in
pertineﬂt part: "nor shall any State deprive any person of life, liberty, or
property, without due process of law." _ |
~ Under section 2254(d) of the Anti—TerroriSm'and Effective Death Penalty
Act ("AEDPA"), it states:
. (d) An application for a writ of habeas corpus on behalf
of a person in custody pursuant to the. judgment of a State -
court shall not be granted with respect to any claim that
was adjudicated on the merits in State court proceedings
unless the adjudication of that claim --
(1) resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United

States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
, -evidence presented in the State court proceeding.
28 U.S.C. § 2254(d) (West Supp. 1998).
~ INTRODUCTION
This case cries out for this Court's intervention. The-pefifioner'have

” been in custody for nearly four decades, convicted of two counts qf first degree

2



murder, six counts of aggravated assault, one count of criminal conspirac?,
and one count of possession of instrument of crime, involving the shooting death
of two bystanders and nonfatal gunshot injuries to s;x other bystanders, where
he have not had a trial in accordance with the Federal Constitution: "the‘right
to demand that a jury find him guilty of all the elements of the crime with

which he is charged," United States v. Gaudin, 515 7.S. 506, 51011 (1995);

‘Sullivan v, Touisiana, 508 U.S. 275, 277-78 (1993)(recognizing an accused's

Sixth and Fourteenth Afnendrnents right to a jury trial on the elements of the

crime); Duncan v, Louisiana, 391 1.S, 145, 149 (1068)(holvding that the right

to jury tr.ial applies to state criminal proceedings)..

In this case, petiéioner"s Sixth and Fourteenth Amendments rights to a
jury trial dc-etermination of his guilt or innocence, on the key facts necessary
to constitute first degre_e murder, aggravated assault, and criminal conspiracy
against eight innocent bystanders, in the State's case tried and presented under

the theory of transferred intent--was denied--because of - the failure of the

t}ial court to submi; those .facts to the juryl. See Tn re Win_ship, 397 1.S..
358, 363, 364 (1970)(the State is barred from depriving an acéused of his liberty
without due process of la\(l. "'e#cept upon proof bheyond a reasonahle dbuBt of
every fact necessary to constitute the crime witﬁ which he is charged.'").

At petitioner's trial, the State presented its case to the jury during

its opening statements as follows:

Ladies and gentlemen, to understand the circumstances or the
way of 1life in this particular case you have to go bhack to
the evening of August 25th. On that evening a person by the
name of Frnest Wright, also known as fat Ernie, a drug dealer
in the Richard Allen Project, money was taken from him by one
Sylvester Williams. :

The Commonwealth will show that as the result of these incident
three (3) defendants came back to even the score. ,

We will show through witnesses that the three (3) men that
came back to even the score came around with a .38 special
revolver, a ,22 caliber revolver, and a .380 automatic....
Witness will testify both individually and collectively that

3



Damon Jones was the leader of this party, Damon Jones commanded
the other two ...
And you will hear from Sylvester Wilhams exactly why they
came after him, ...

N.T. 3-18-83 at 116-17, 118,

And, at\the end of its case, the State argued to the jufy as follows:.
You might be tempted to say, ladies and gentlemen, even if
we believe Sylvester Williams and if we believe all of the
Commonwealth’s witnesses, they didn't show us that they
speC1f1ca11y intended to kill Maurice Jones or Reginald Hines.
We don't have to. If you find under the evidence that they
Were attempting to kill ‘Sylvester Williams, there is a concept
in the -law, and the Court will tell you, ahout transferred

‘intent. They intended to kill somehody. They killed two
people, they wounded six others. .

N.T, 5-17-83 at 5854, .

Yet, the jury .in this case was never told ahout the State's bnrden‘ovf prOof
regarding the transferred intent element' the crimmal intent or malice agamst
Sylvester Williams, or motive issue alleged for the shootings. See Oshorne
v. Ohio, 495 1.S. 103, 147 (1990)(Justice Brennan, with whom Justice Marshall_
and Justice Stevens joins, dissenting)(recogmzing as a matter of federal due
_ process, "a Judge s failure to instruct the jury on every element of an offense
vioiates a '"bedrock, 'axiomatic and elementary, [constitutionall principle"'_
"[W]here the error is so fundamental as not to submt to the Jury the essential
ingredients of the only offense on which the conv1ct10n could rest, ... it is
| 'necessary to take note of it on our own motion." (citations omltted)).

Under Pennsylvania statutory law, in cases like murder in the first degree,
aggravated assault, vaind criminal conspiracy, the intent velement of snch offenses
is barred against bystanders, absent proof of that element against someone other
than the bystander. See 18 Pa.C.S. § 303(b). Section 303(b) in relevant part
ptovides: | ( |

When mtentmnally or knowingly causing a particular result
is an element of an offense, the element is not established

_if the actual result is not mthm the intent or the

4



~ contemplation of the actor unless:
(1) the actual result differs from that designed or
contemplated as the case may be, only in respect that a
different person ... is injured or affected ...

See Commonwealth v. Fowlir, 676 A.2d 665, 668 (Pa.Super. 1996)(recognizing that

section 303(b), is a codification of the common-law transferred intent doctrine,

Iand "was taken verbatim from the Model Penal Code, §~_2.03.").; Commonwealth V.
Gaynor, 648 A.2d 295, 298 (Pa. 1994)(same); cf Model Penal Code § 2.03(2)(1),
and see footnote 14 at 260 (1985)("the actor's lack of purpose to kill the
bystander does not bar: liabii-ity for murder ... so long as there wés an intention
to kill the original target"); 22 C.J.S. Criminal Taw § 43 (1989)("Under the
'tralnsfer_redb intent' doctrine, defendé-mt's' c:iminal intent towards hlS intended
victim controls his cul_pability‘ for any unmtended r?sult.").

| Under Pennsylvania caselaw, the issue of "intent" against tHe intended

victim and "motive" is essential ingredients in a case tried under the theory

of transferred intent. See Commonwealth v. Zimmerman, 504 A.2d 1329, 1335 n.4
(Pa.Super. 1986')(recognizing "motive" as "relevant to the question of transferred .

intent."); also see Commonwealth v. DePhillips, 6 Northumb.Tl.J. 107, 109 (1922)

(recoghizing in a case tried under theory of transferred intent that "'['i]t
follows. as a necessary corollary ... that the guilt of the defendant iﬁ the
killing of the [bystander] is to be tested by the circumstances under which
he intended to-kill [the intended victim]. Mere proof of the killing is not
sufficient;  the motive, intent and purpose which ahinated the defendant in

seeking the life of [the intended victim) are material elements"); Commonwealth

V. Mosley, 585 A.2d 1057, 1060-61 (Pa.Super. 1991)(recognizing that the criminal -
intent element against the intended victim is "necessary' to establish any ...
charges, ranging from murder to recklessly ehdangering another person, inciuding

Ay

assault" ).



'Also, under Pgnnsylvania.caselaw. in a prosecution's case‘ in general, the
State is required to prove the issue of "motive,” like any other element of
the offense, if the State elects to establish such issue as part of its case.

See Commonwealth v. Shain, 426 A.2d 589, 591 (Pa. 1981); cf. LaFave, Criminal

Law § 1.8 (4th ed 2003)(If a party pleads the existence of a fact not yet in
issue, that party bears the burden of produétion on that issue. And, if the
party fails to sustain its burden of productioh, that party is subject to an

adverse ruling by the court); and McCormick, Evidence §§ 336—_337 (6th ed. 2006)

(same). ,
| It is well settled federal law, that a State may define elements for an
offense, and Qhat combination of | faﬁt'ors on how those elements must to proven,
within broac!_ limit:s, but once it has done sc;, due process requires the State
to prove all eléments of the offen_se charged beyond a reasonable doubf, the

jury to be instructed on those elements, and find those elements beyond a

reasonable doubt before it could convict. = See McMillan v. Pennsylvania, 477

U.S. 79, 85 (1986); In_re Winship, supra, 397 U.S. at 364; United States v.

Gaudin, supra, 515 U.S. at 509-11; Sullivan v. louisiana, supra, 508 U.S. at

277-78; also_see Patterson v. New York, 432 u.s. 197, 210 (1977); Victor v.

Nebraska, 511 U.S. 1, 5 (1994); Sandstrom V. Montana, 442 U.S. 510, 520-22 .

(1979); Carella v, California,, 491 U.S. 263, 265 (1989)(per curiam).

. Inl this case, the miscarriage of ju_stice or breakdown in the ‘adminis;tration
" of justice at petitioner's trial is very conspicuous. The .trial court had not
only failvgd"'to's'ubmiflto the jury the facts necessary to comstitute the crime
charges, i.e., the criminal intent and rﬁalice égainst' the alleged intended victim
Willians (see A-15), as was required by section 303(b) 6f‘it'he Pennsylvania Crimes
Code, andv submit to the jury the 'alleéed motive issue for the shootings, as
érgued by the State in its opening statements. The t'ria.l court::" had - in‘s't’ead‘ |
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' guided and direct'éd the jury té convict based on whether petition_er possessed
a separate and individual specific intent and malice against each of the eight
innocent bystanders of the shootings, instéad of against the State's alleged
intended viétim Williams, for his alleged robbery of a person by the name of
Ernest Wright, the day before the shootings. _s_eg A-15 at 5861-62, 5980-81,
6001-05, 6008-12, 6020-21, 6022-25, 6027-29, 6032.

On these jury instructions, the petitioner argued and believes that -t‘he
State was improperly relieved of its burden of proﬂf enungiatfed in Winshig.

See, e.g., Cool v. United States, 409 U.S. 100, 104 (1972)(hold any jury

instructions that "reduce the leve_l of proof necessary for the Government to

carry its burden" "is plainly inconsistent with the constitutionally rooted

presumptiori of innocence."); also see Waddington v. Sarausad, 555 U.S. 179,
190-91 (2009)(when a jury' instruction relieves | the government of its burden
of proving every element beyond a reasonable doubt, due process is violated); “

- Sanstrom v. Montana, ‘supra, 442 U.S. at 521 (same).

In this case, the tfial court even allowed the jury to infer the specific
intent to kill and malice elements required for first degrée .murder based so.lelyv
upon fatal gunshot injuries the two deceaséd _bystanders 'Regina.ldv Hines and
Maurice Jones had sufféred to their vital body organs from a "deadly weapon,”
see A-15 at 6020-21, 607-49, where there was absolutely no evidence that was

presented to the jury to justify such inference (supra., N.T. 5854). See Francis

1 In recognizing the constitutional problem regardmg the jury mstructlons
in questmn, i.e., that it "lacked any rational underpinning in {petitioner's]
case," Justice Saylor concurring for different reasons, had elected to reject
petitioner' s argument because of the State's improper closing remarks and the -
trial court's erroneous final instructions to the jury that allowed for guilty
verdicts on either a "direct [or] transferred intent theorlyl," which ignored
the State's opening statements to the jury on the theory of transferred intent
and the state court's majority position whom recognized that the State argued
transferred intent "in the instant matter." See A-17, Commonwealth v. Jones,
912 a.2d at 279, 298. Here, petitioner argued that th1s position by Justice

7 -




v. Franklin, 471 uU.S. 307, 314-15 (1985)(citing Ulster County Court v. Allen,

422 U.s. 140, 157-63 (1979))("A permissive inference [instruction] violates
the Due Process Clause ... if the conclusion is not one that reason and common
sense justify in light of the proven facts before the jury.").

Yet, for decades this petitioner have been seecking a fair, full and proper
h@ing on these specific fundamental federal constitutional problems in his
trial jury instructions (see A-12 at 59, 68-72, 91-106, 106-114 & nn. 43, 47-50,
57-65, 66-69; A-13 at 13-20, 49-51, 58-60, 60-62 & nn. 16, 63-69, 76-77; A-14
at 58-61, 61-64 & nn, 77-78; also see A-7 at 1-7, 7-11, 11-14; A-8 at 1-4, 4,
4-5; -9 at 3-9, 9-15, 15-17, 17-22; A-10 at 5-8, 8-9, 9-10, 10-13), that calls

into question the validity of the quilty verdicts in his case.

Saylor, violates his due process rights in itself, and is in direct opposition
to this Court's well settled rule that convictions cannot rest upon alternative
theories where it is impossible to say which theory the jury convicted on (see
A-9 at 9 n. 1). See Sandstram, supra, 422 U.S. at 526 ("It has long been settled
that when a case is submitted to the jury on alternative theories the
unconstitutionality of any of the theories regquires that the conviction be set
aside."); see also Yates v. United States, 357 U.S. 298, 312 (1957), overruled
on other grounds, Burks v. United States, 437 U.S. 1 (1978)("The proper rule
to be applied is that which reguires a verdict to be set aside in cases where
the verdict is supportable on one ground, but not on ancther, and it is
impossible to tell which ground the jury selected”); Stromberg v. California,
283 U.S. 359, 368 (1931)("If any of the clauses in question is invalid under
the Federal Constitution, the conviction cannot be upheld"); Griffin v. United
States, 502 U.S. 46, 59 (1991)(since "jurors are not generally equipped to
determine whether a particular theory of conviction submitted to them is contrary
to law," a conviction must be overturned if one of the theories that was
submitted to the jury was legally erroneocus).

Yet, in this case, the magistrate judge had erroneously followed Justice
Saylor's constitutionally problematic position, and ignored this Court's well
settled rule on the issue of upholding convictions upon alternative theories,
concluding in ¥ its R&R, "overwhelming evidence supports Petitioner's conviction
.+« First, since he and his cohort rained a fusillade of bullets into a crowded
courtyard and struck the two decedents in a vital part of their bodies, it was
eminently reasonable for the jury to infer that Petitioner had the specific
intent to kill even unfortunate bystanders. Likewise, it was reasonable for
the state court to affirm the jury's verdict. Additionally, there was sufficient
evidence under the prosecution's alternative transferred intent theory. There
was evidence presented from which the jury could infer that Petitioner and his
cohorts intended to kill Sylvester WIlliams in retaliation for taking money
from Ernest Wright." See A-4, at 20. Here, a COA is warranted.
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in considering petitioner's federal constitutional cﬁallenges relating
to the jury instructions, in which A-15 provided clear and convincing evidence'
for thebbases_of his jury instructions claims, the magistrate judge had simplf
rubber-stamped the state court's decision, by agreeing with most of the State's
contentions, on these issues (see A-4 at 11-13, 21-22 & nn., 11-12), including
on petitioner's federal constitutional challenges to the sufficiency of the
evidence to sustain the jury's verdicts of guilty (see A-4 at 18-21 & n. 18),
to the criminal informations failure to set forth all of the necessary facts
to constituté the crime charges (see A-4 at 16-18 & 1K), etc., that each equally,
.and 1ikewise, warrants-habeas cérpus relief or at least a COA, None of these
\iséues are "foreclosed" hy this Court's precedents, and hy implication of such
precedents, are substantial constitutional issues. |

For example, on petitioner's challenge to the deficiency in the jury -
instructions on transferred intent (see A-15 at 6005-06), where the tria{\court
had completely failed to tell’ the jqry in clear and plain language that
transferred intent applied to the State's case; had coﬁpletely failed to tell
the jury about the State's burden of proof in relation to transferred intent; .
had completely failed tb’guide fhe jury on how to makebapplication of thé Iegél
principles of transferred ‘intent to the evidence in the case; had completely
failed to instruct the jury on the requisite mens re; and malice elements against
the alleged intended victim Sylvester Williams,.and on the motive issue alleged
by the State during its opening statements to the jury, 5ut' had instead,
erroneously guided and directed the jury to determine whether the petitibne;
had possessed the mens rea and malice against each separéte innocent hystander,
as oppoéed to against the alleged intended victim Williams, thch rel{eved the
-State of ité burden of proving beyond a reaéonable doubt the mens réa and malice
'against the alleged intended victim Williams.

9



All these central factual issues regarding the instant jury instructions
challenge were fairly presented to the state court (see Amended PCRA Petition,

at 4, 172, 184-86 & n. 66,'188-89; Supplement PCRA Petition, at 2-3; Principal

Brief of Appellant, at 5-14, 80-81, 84, 91-92 & n. 49; also see. first appeal
Addendum Briéf for Appellant, at'521-27; Application_for Reargument, at 38—44)’2
but the s;gte court ignored those key‘ issues raised to betitioner's instant
jury instructions challenge, and had only addressed one éspect of the challenged
jury charge, i.e., the jurors being left in a quanﬂar} as to whether or not

_ transferred intent applied to the State's case.

See A-16, Commonwealth v. Jones, 610 A.2d at 948 n. 3 (the state court

simply fihding. that there was "no deficiency" in "the court's charge on
transferred intent" that "informed the jury that the principle of transferred
intent 'might be applicable to.the case,'" without addressing the key issues
 raised'to the challenged charge as.to whether it was constitutional error to
ﬁot tell the jury ahout the Staté's burden of preof in ;e}ation to transferred
intent, or whether it was constifutional error to not guide the jury on how
to make applicétion of the legal princiblés of transferred intént to the evidence
in the case, or whether it was‘constitutional errdr to ndt instruct the jury
on the requisite mens rea aﬁd malice elements against the alleged intended victim

Sylvester Williams, and on the motive issue‘allegedvby tﬁe Stgte~during its
opening statements to the.jury, or whether it was coné;itutiqnal error to guide.

and direct the jury to determine whether the petitioner had possessed the mens

rea and malice against each separate innocent bystander~instead of against the

In July 2018, these state court filings were handed over to Pennsylvania
correctional officers by the petitioner, for the transition from one state
facility to another, but these important filings were lost by them, preventing
petitioner from attaching such filings to this petition. However, these filings
were referred to in petitioner's initial habeas petition (A-12) to show proper

exhaustion of each claim.,
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alleged intended victim Williams as Pennsylvania law § 303(b) required, and

whether on these issues the State was relieved of its burden of proof enunciated

ih In re Winship; whether this petitioner's Sixth and F‘ourteénth Amendment rights

vwere violated as a result of these issues).

Also _see A-17, Commonwealth v. Jones, 912 A.2d at 288 . (the state court

simply finding that "[f]h_e trial court's i_nsfruction on the dqctriné of
trahsferred intent" "were proper,” agaill'_l without addreésing the key issueé raised
to the challenged charge as to.whé":her it was constitutional error to not tell
the .jury ahout the State's burden of proof in relation to trénsferred intent,
or whether it wa's' _cons_titutional error to not guide the jury on how to ﬁtake
application of _tﬁe legal pri‘nciples of transferfe_d intent to ‘the evidence in
the case, or whether it was constitutional error to not instruct the jury.on
tﬁe requisite mens‘ rea and malice elements against the alleged intended -victim-
: Sylvester Williams, and on the motive ivssue‘alleged by the State during its .
opening statements to the jury, or whether it was. coﬁstitutional .error to guide
and direct the jliry to det;ermine‘ whether the petitioner ﬁad possessed the mens
rea an& malice against each separate innocent bystander instead of against the
alleged 'intended victim Williams as Pennsylvania law § 303(b) required, and
whether on these issues the State was relieved of its burden of proof enunciated

in In re Winship; whether this petitioner's Sixth and Fourteenth Amendment rights

~ were violated as a result of these issues).
Generaily, a federal court owe no deference to a 'state court's decision
where the state court did not address key aspect‘s of a petitioner's contentions.

- See, e.g., Purkett v. Elem, Sll; J.S. 765, 775-78 (1995)(Steven, J., dissenting)

(no deference due state court conclusions because governing rule requires three
separate determinations and state courts only made first of three); Wilkerson
v. Texas, 493 U.S. 924, 925 (1989)(mem.)(Marshall, J., dissenting from denial

11



certiorari)(direct review case)(state court's Factua] findings do not discuss
prosecutor' s admission that race played part in peremptory challenges); also

see Armstead v. Scott, 37 F.3d 202, 208-09 (5th Cir. 1994), cert. den., 514

U.S. 1071 (1995)(state court's factual. findings * did not address one of

petitioner's central contentions); Chacon v. Wood, 36 F,3d 1459, 1465 (9th Cir.

1994)(state'court's ruling on‘ineffective assistance of counsel 4id not include

finding on central guestion of historical fact); Dickerson v. Alabama, 667 F.2d
1364, 1368 (11th Cir.), cert. den., 459 U.S. 878 (1982)(state appellate court's
omission of critical factual issues renders its decision "'not fairly supported

by the record‘'"); Schmidt»v. Hewitt, 573 F,2d 794, 801 (33 Cir. 1978)(facts

suggesting that confessions secured by coercion were "simply ignored" by
factfinders). | |
In this case, the magistrate judge had 1likewise ignored the key issues
raised to petitioner's instant jury instructions challenge, i. e., whether it
was constitutional error to not tell the Jurors about the State's burden of
proof in relation to transferred intent, or whether 1t was constitutional error
to not gu;de the Jury on how to make application of the legal principles of
transferred intent to the evidence in the case, or whether it was constitutional
error to not instruct the jury on the requisite mens rea and malice elements
against the alleged intended vict1m Sylvester Williams, and on. the motive issue
alleged by the State during-its opening statements to the Jury. or whether it
" was constitutional error to guide and direct the jury to determine whether
petitioner had possessed the mens rea and malice against each separate innocent
“bystander insteadvofvagainst the alleged intended victim Williams as Pennsylvania

law § 303(b) required, and whether on these issues the State was relieved of

i

its burden of proof'enunciated in In re Winship; whether this petitioner’s Sixth
and Fourteenth Amendment rights were violated as a result of these issues.
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Hére, if "reasonable jurists would find (the magistraté judge's] assessment:
of [the petitioner's instant] constitutional claim/) debatable or wrong,"”" a
OOA was warranted in th‘i.s caée because ''reasonable jurists éould debate whether
(or, for that I'matter, agree that) the petition should have been resolved in

a different manner." Slack v. McDanizl, 529 U.S. 473, 483-84 (2000) (quoting

Barefoot v. Estelle, 463 U.S. 880, 893 (1983)). Thus, it was error for the

lower courts to deny a ODA in this case, because petitioner contends it waé
"wrong" for the magistrate judge to defer to the state court's decision that
‘had ignored the key conténtions argued by petitioner regarding the instant jury

instruction cha'llenge.

Next, on petitioner's challenge under Francis and Allen, relating to the

jury instructions in this case that allowed them to infer -- contrary to thg
facts proved at trial (supra, N.T. at 5854) and section 303(b) of Pennsylvania
statutory law -- the essential elements of specific intent to %ill and vmalice\ '
for first degree_ m,drdef vh_ased’ solely upon fatal gunshot injuries the two r!eceasedi
~ innocent bystanders ‘Reginald Hines and Maurice Jones had suffered to their vital
body orgaﬁs from a "deadly weapon."

| The magistrate judge had erroneously concludéd that this error‘ "simbly
lacks merit,”" without even considering "the state court's resolution of this
assertion of error" (see A-4 at 11 & n, 11), in order to decide whether such
decision "was céntrary to" or was "an -unreaéonable application of" Francis and
'Mé_n, and/or 1in order  to decide whether such decision was "an unreasonable
determination of the facts,” as required by 28 U.S.C. § 2254(d)(1)-(d)(2).

See Williams v. Taylor, 529 U.S. 362, 405 (2000)(§ 2254(d)(1) requires federal

- court to consider state court's decision to determine whether it was "contrary

to” or "an unreasonable application of" 'lnited States Supreme Court's precedent);

Miller-El v, Pretke, 545 U.S. 231, 266 (2005)(§ 2254(dY(2) requires federal
13 ’



court to consider state court's decision to determine whether its account of

the facts is reasonably supported by sufficient evidence); Miller-El v, Cockrell,

537 U.S. 322, 340-41 (2003)(same); and Yung v. Walker, 296 F.3d 129, 136 (2d

Cir. 2002)("The focus of § 2254(d)(2)" is "on whether the [state] court's factual

findings are supported by sufficient evidence."); Beck v. Bowersox, 257 FP.3d

900, 901 (8th Cir. 2001)(§ 2254(d4)(2) "requ1refs] meaningful federal court review
of the eV1dent1ary record con51dered by the state courts").

In this case, the magistrate judge had ‘denied petitioner "meaningfhl
review,” becéuse it failedt and refused, to consider the state court's decision
on the instant jury instructipns'in reaching its judgment. And, in comhoundingv
this error, i.e., sharp departure from section 2254(4) standérd of reView; the
magistrate judge.had méde findings relating to the challenged 5ury inétructions;
concluding that "these instructions did not pertain to Williams at all"™ (id.
at 12), that had éirectiy or indirectly contradicted the state court's
factfindings on the instructions (its inﬁerpretation of the charge), and rendered
the state court's findings as being "an unreasonable determination of the facts."
See Francis, supra, 471 U.S. at 316 ("ététe court 'is not the final authority
on the interprétation which a jur} could have given the instruction'".(quoting
Sandstrom, subra, 442 U.S. at 516-17)).

!

In considerihg the instant challenged jury instructions, the state court

had read the instructions as being a transferred intent charge pertaining to

the State's alleged intended victim Sylveétér Williams. See A—l?, Commonwealth
v. Jones, 912 A.2d at 278-80. Yet, a fair review of the instructions in question
(A-15 at 2020421, 2027-29), and review of the first degree murder instructions
itself (id. at 6021-27), reveals that there is nothing mentioned in the whole
" charge that pertains to Williams; the trial court failed to submit the'Seate's

burden of proof on the requisite mens rea and malice elements against the allegéd'
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intended victim Williams, as was required by section 303(bh) 'of Pennéylvania
law, but that, that the charée -~ contrary to the dictates of section 303(h)
of Pennsylvania law -- focused the jury's attention 'oﬁ deciding whether
-petv:it:ioner and his co-defendants had possessed the req’uisite mental state f.or
the offenses against the two deceased innocent byét'anders, Reginald Hines and
Maurice Jones, separat'el)’.3

The magistrate judge's conclusions about the jury instructions in questions
as lacking merit, is very problematic, sinc? the magistrate judge had never

even made the required Francis or Allen anaiysis of the instructions as applied

in this case, or addressed petitioner's argument about the "invalidity" ‘of the
challenged jury instructions "as applied to him," See Francis, éupra, 471 U,S.
at 314 (the court must "determine the nature of the presumption” involved);
Allen, supra, 442 ‘u.s. at 158 (if the ‘instructic.ms involves a permissive
_vinference, the court must "examinel] the presumption on its face to determine
the ektent to which the basic and elemental facts coincide").

Petitioner believes that the magistrate judge's denial of habeas corpus
relief in this case, regarding the»instant’ challenged jury instructions, deserves
review--a COA, since the magistrate judge had correctly iﬁentified part of the
challenged jury instructions in question (see A-4 at 12 n. 12..), and had correctly
interpreted that portion of the instructions as not pertaining to the State's

-alleged intended victim "Williams," which was the crux of this petitioner's

3 This error by the trial court was done because of the defect in the charging
papers (criminal informations), in setting forth the essential elements of the
of fenses against each separate bystander (see A-18), that left out the requisite
facts of section 303(b) of Pennsylvania law regarding the offenses, i.e., the
specific intent and malice elements against the alleged intended victim Sylvester
Williams. In addressing petitioner's federal due process argument on this issue,
the state court ignored this Court's precedents on the issue, and decided the
issue under state law, representing the issue as a technical error. See A-17,
Commonwealth v. Jones, 912 A.2d at 288-89; also see A-12 at 56-91 & nn. 40-56;
A-13 at 44-54 & nn. 56-73.
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argument (see A-12 at 58-70, 91, 92—97,99-102; A-13 at-13-17, 49-51 & nn.
64-69), that the charge "did not pertain to Williams aﬁ all," but rather, had
pertained ,‘to the two deceased innocent bystanders, Reginald Hines and Maurice
Jones, which petitioner argued had effectively relieved v‘the ‘Stat’e of its burden
~of proving beyond a reasonable doubt thé requisite mens rea and malice elements
against the alléged intended victim Williams, as was required by Pennsylvania
law § 303(b). . . | | |

The mag.istrate judge's failure to deci&e wvhether the Staté was relieved
of its burden of proof resulting from the of use 'of'. the jury instructions .in
this case, deserves review. See Allen, supra, 442 U.S. at 156 ("the> ultimate
test of any device's constitutic;nal validity in a given case remains constant:
the device must not undermine the factfinder's vresponsibility at trial, based
on evidence adduced by the State, to find the ultimate facts beyond a reasonable
doubt."); Fréncis, supra, 471 1.S. at 313 (due process,"prohibiis the State
from using evidentiary presumptions in a jury charge that’ have‘ the effect of
re.lievihg the State of its burden of persuasion beyond a reasonable doubt of
every essential elemenf of a crime.”). |

According to sect‘ion'303('b)_ of Pennsylvania iaw, and the conditions of

In _re winship,  supra, the State in this case was,required to prove heyond a

reasonable doubt the specific intent and malice elements of first degree murder,
including aggravated assault, againstv the alleged intended victim Sy].vest_er '
Williams, in order for such elements c.:ould‘ transfer to any dnin‘tendéd person,
Hines and Jones included, to support cohvic‘tio'ns. .

Based on Justice 'Saylor a_ckriowledged. in its concurring opinion. (A-17,

Comnonwealth v. Jones, 912 A.2d at 298), that the use of the challer{ged jury

instruction in gquestion (the evidentiary ‘device) © "lacked any rational
underpinning in the caée," and the magistrate judge's own findings that is
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supported by the state record, which flatly contradict's the state court's

findings on the claim,. rendering it unreasonable. Petitioner believes habeas

corpus\ relief in this case Qas justified, See.Purkett v. Elem, 514 U.S, at
769 (state court factfindings "may bhe set aside ... if they are ,'-no.t fairly
supported by the record'" (quoting superseded 28 U.S.C. § 2254(d)(8))); Townsend
v.‘ Sain, 372 U.S. 293, 316 (1963 ("This Court has consistently held that state
factual determinations not fa'irlﬁ(' supportedl by the record cannot be conclusive

of federal rights. Fiske v, Kansas; 274 U.S. 380, 385; Blackburn v. Alabama,

361 U.S. 199, 208-209. Where thé fundamental liberties of the person are claimed
to have bzen infringed, we carefully scrutinize vthe. ‘state court record. Thé
duty of the federal district court on habeas i»sl no less exacting." (some
citations omitted)). | |

‘Petitioner co_nténds that use of the evidentiary device in this case had
served only to "undermine the factfinder's responsibility at trial," "to find
the ultimate facts." i.e., the specific intent and malice elements against the
alleged intended victim Sylvester Williams "beyond a reasonable doubt," violating

his federal due process righ_ts.'& In re Winship, supra; Francis v, Franklin,

supra; Ulster County Court v. Allen, supra; Cool v. United States, supra;

Sandstrom v, Montana, supra; Waddington v. Sarausad, supra,

Generally, there is no deference to a state court's factfindings, where .
a federal habeas court review of the state record finds that the state court's

findings are not "fairly supported by the record." See, e.8., Demosthenes v.

4 This is so, given the fact that Williams own sworn testimony at trial, raises
serious doubts about the shootings being "apparently intended" for him. See
A-16, Commonwealth v. Jones, 610 A.2d at 941 (addressing a separate issue, the "
Pennsylvama Supreme Court ignoring and misrepresenting key parts of Williams'

own sworn .testimony; had nonetheless found that "he testified that he did not
know at whom the defendants were shooting ..."; which contradicts the State's
opening statements to the jury that he will testify that| the shooters "came
after him"; and seriously raises doubts about the state court' s findings on

petitioner's challenge to the evidence sufficiency).
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Baal, 495 U.S. 731, 735 (1990)(per curiam)(pre-AEDPA case)(petitioner may rebut
presumption -of corfectness ‘of state factfindings by establishing that ‘state
court's factfindings "are not 'fairly supported by the record'" (quoﬁing

superseded 28 U.S.C. § 2254(4)(8))); Miller-El v, Dretkle, 545 U.S. at 266 (under

§ 2254(d)(2) review, if the state court's account of the facts is not
sufficiently supported by the evidentiary record, it is unreasonable, and the

petitioner is entitled to habeas relief); Moore v. Johnson, 194 F.3d' 586, 602-04

(5th Cir. 1999)(even without holding evidentiary hearing, federal court can
find that presumption of correction has been rebutted by critical evaluation
“of state court record; "deference embodied in the pre-AEDPA version of 2254(d)

\ .
does -not require that the federal court place blinders on 1its eyes hefore

conducting a habeas corpus review of a state record"”); United States ex rel.

. Ross v, Franzen, 668 F.2d 933, 939 (7th .Cir. 1982) (no deference. where record

flatly contradicts state factfindings).

 For the above reasons, petitioner believes that a ODA is warranted in this
case on the instant claim, because "reasonable jurists.would find the [magistrate
judge's] assessment of the constitutional claim() debatable or wrong," in light

of the magistrate judge's clear departure from the standard of review required

by séction 2254(d) for asseésmen_t of state _pris_oners‘ claims. See loucher v.
Thamas, 517 U;S.'l314, 328 (1996) (court's 'preceden‘ts have not “authorized ad .
Qgé departures from the Habeas Corpus Rules").

Next, on petitioner's ;:halienge to the ."'conspirat'orial liability'" jury
instructions that "permitted the jury to convict him of first—degrée murder
without a separate finding that he, rather than his co-conspirators, possessed
"a specific intenf to icill," where he argued violated the conditions of In_re

winship, supra. See A-17, Commonwealth v. Jones, 912 A.2d at 278-79, 280-81;

also_see A-12 at 91-92, 97-98, 102-05 & nn. 61, 64, 65; A-13 at 13-14, 17-18,
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19-20; and A-15 aﬁ 5988-89, 6022-23 (charging the jury that, "the act of one
is the act of all” “All of the parties to a conspiracy ... are responsible for ‘
each and every act of every other co-conspirator" "all of the defendants are
accountable for the acts of the other, all of the defendants are 'guilt'y for
each other's acts" "in érder to find t'he defendant guilty .of»murder of the first
degrée you must first fir:d that the defendant céused the death of another person
eee OF tﬁat tﬁe aécomplice caused the deafh of another pex;son. That is, you
niusf find that vthe death of the victims in this case would not have 6écﬁrred
but for the defendant's or his accomplice's acf: ér acts, and thereafter you
must determine if the killing was intentional."). |

On this.jury 'instrut_:ti‘on cftallenge, the state court had nqt addressed the
-key question regarding this claim, i.e., whether "jury wasvs_uffiéiently aware
of whgt was necessary in order to find .Jones 'guilty‘ of" first degree murder,
or whether the jury was impermissibly allowed to 'convict this petitioner of
first degree murder without a separate finding that he, rather than, his alleged
' accomplicésl or co-conspirators had posseséed the specific intent.to kill, and
whether on these ilssues was 'thelState relieved of its burden of proof enunciated

in In re Winship, in violation of petitioner's Fourteenth Amendme_nt due prdceSs

fighté.

Hefg, the state court had circumvented thg issue, by addrvessi.ng a claim
different from the claim raised, i;e., whether "{tlhe jury was sufficiently
aware of what was necessary in order find Jones <‘;uilvt.y of criminal conspiracy"

(see A-17, Commonwealth v. Jones, 912 A.2d at 281)., See Townsend, supra, 372

U.S. at 313 (no deference when "merits of the factual dispute. were not resolved

in the state hearing"); Purkett v. Elem, 514 U.S. at 769 (Stevens, J.,

diséenting)(no deference due to state court conclusion . if state court failed

to make finding on determinative issue); Minnesota v. Dickerson, 508 U.S. 366,
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383 (1993)(Rehnquist, C.J., dissenting)(direct review case)( because state court's
findings were "imprecise and not directed expressly to the question" made
dispositive by Court's new rule of law, Court should not defer to. state court's

! findings); and Perillo v, Johnso‘n, 79 F.3d 441, 446 & n. 6 (5th Cir. 1996)(state

court factfindings on ineffectve assistance did not address factual issue that
was criticalv to aséessment' of couﬁsel's pbséible conflict of interest); Williams
V. Maggio, 730 F.2d 1048, 1050 (Sth Cir. f984)(@§ ‘c_uri_;af_n)("state court did
not a@dress the sole iséue presented to it by the habeas petitioner")'. ,

Under Pennsylvénia law, first degree murder requires the State to prove
béyond a reasonable doubt the specific intent to kill ‘the person killedf that
thé principal, as well as, the accomplice or_co—Conspirafor had, individually,
possessed the specific intent to kill; proof of first degree murder “cannot
depend upon proof of intent t;'o kill only in the principal.” See 18 Pa.C.S;

§ 2502(a); CQHmHWéalth v, Huffman, 638 A.2d 961, 962-63, 964 (Pa. 1994)(citing

- Commonwealth -v. Bachert, 453 A.2d 931, 935 (Pa. 1982)); and Smith v. Horn, 120

F.3d 400, 410 (3d Cir. 1997); Laird v. Horn, 414 F.3d 419, 425 (3d Cir. 2005);

Bennett v. Superinténdent Graterford SCI, 2018 WL, 1463505 *, --- F.3d -——- (34

Cir. March 26, 2018). Criminal conspiracy is an entirely distinct crime from
that of first de_grée murder, and requires differenf. elemental facts from first
degree murder to sustain such offense. .§_e_g 18 Pa.C...S. § 903 (regquiring rthe
State to prbve that i:he defendant acted wit_:h intent to promote or facilitate
the commission of a crime, agreed ‘with another person or persons to engage in‘
a.crime or attempt or solicit_ such person or persons to cammit such crime; or
agreed to aid such person or persons in planning the crime or attempt o: solicit
to comﬁit such crin_le). , | |

In this case, however, the magisttaﬁe judge had erroneously deferredl to
the state court decision of petitioner's claim, which was' never addressed iljn
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the state court ( See A-4 a}t 12-13), therehy denying petitioner meaningful federal
habeas corpus review of his claim. Here, justifying the ‘issuance 6f a C0a,
because "reasonable jurists would find the [magistrate judge'sj assessment of'
the constitutiorhl -¢1aim[] debatable or wrong," in lighﬁ of the magistrate

judge's deference to the state court's decision that does not address the merits

of petitioner's instant claim. See A-17, ‘Commonwealth v. Jones, 912 A.2d at
296-97 & n. 2 (Justice Saylor, 1n its concurrihé opinion, recognizing that its
associate justices of the court h;d "circumvent(ed]” .this petitioner's federal
due process claim, and acknowledged that it "refnaiﬁs to be litigated in the

federal courts under due process theory."); cf Bennett v. Superintendent

Graterford SCI, supra, 2018 WL 1463505 ** 7, 8-11 & n. 14 (same; approving the

district court's grant of a COA regarding Bemnett's challenge to the jury
instructions, , that is similar to the claim faisedo by this petitio;xer; held that
the AEDPA's presumption did not apply to éennett's claim, citing this
petitibner's sta&e case where Justic;e Sa{ylor reiterated its concurring opinion
in Bennett that was first said in the instant'petitioner's case).

Next, on petitioner's challenge to the sufficiency of the evidence to
sustain the jury's verdicts of guilty (see A-4 at 18-21 & n. 18), the magistrate\'
judge had simply shirk ii:s duty to independently review the evidentiai:y record
to detemine whether petitioner's con_victions violates federal constitutional

law. See Jackson v. Virginia, 443 U.S. 307, 318, 323 (1979)("A federal court

has a duty to assess the historic fac;s when it is callevd upon to .apply a
constitutional standard to a conviction obtained is state court"; although "fa)
judgment by a state appellate court rejécting a challenge to evidentiary
sufficiency is of course entitled to deference vby the federal courts, .‘.. 
Congress ... has selected the federal districtvcourts as px:ecisély: the forums
fhat are responsible for determining whéther state convictions have heen secured

7
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in _accdrd with federal constitutional Iaw").

And instead, had deferred to the state court's fmdmgs (A-4 at 18-21 & -
n, 1 8), whlch the evidentiary record not only flatly contradicts (see supra,
note 4), but the jury instructions (A-15) itself raises serious doubts about
such findings, because the requisite facts (see supra, note 3), found by the
state court, were not even submitted to the jury to decide beyohd a reasoﬁable

.

doubt. See Cabana v, Bullock, 474 U.S. 376, ‘384-85'(1086)("% Hdefendant charged

with a serious crime “has the right .to have a jury determine his guilt or
innocence, ... ’and a jury's verdict cannof: starid if the instructions provided
the jury do not require it to find each eieme’nt of the crime under the proper
standard df proof, ... Findings made by a judge‘ cannot cure deficienciea in
the J'u_ry's. finding as to"the guilt or innocence of a defendant resulting vfrom
the court's failure to instruct it; to find an element of the crime." (citations
omitted)). |

In this case, the state court made findings as to motive for the shootings

(see A-16 Commonwealth V. Jones, 610 A, 2d at 935) that was not submtted to

the jury to decide beyond a xfea-sonable doubt. And, it made findings as to the
requisite specific intent and malice being "appafently intende&" against the
alleged intended victim Sylvester Williams' (id_., 610 A,2d at 935, 938) that
was likewise not submitted to the jary to decide beyoad a reasonable doubt,
Yet, the magistrate j udge_'s deference to the state c_ourt's fin‘vdings, made similar

findings (A-4 at 18-21 & n. 18) as if the jury was properly instructed to decide

. s.uch facts ‘inv accordarnce with the requirements of In re ‘»Jinsh-ip. supra, when
no charge was given. No‘reasonable_ juriat could concludé that such c.'harg'e was
given to the jury in this case, and that tha jury was directed and guided to
decide such facts beyond a reasonable doubt. Thus, »tAhe. deference to fhe state

court's findings in this case was clearly erroneous.
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In this case, the magistrate -judge had even deferred to‘ the State's
argument, supported by Jﬁstice Saylor's concurring opinion, that the jury could
have either found petitioner guilty on a direct or transferred intent theory
of criminal liability that raises serious constitutional'problemsr(§gg supra,
note 1); For example, on the direct»theory of criminal liahility —- appliéation
of E%mnsyivania'é first degree murder statute (18 Pa.C.S. § 2502(a)) agains?
unintentional victims, i.e., bystanders -- is legally impermissible under
Pennsylvania law (18 Pa.C.S. § 3Q3(b)) absent proof of the required;.infth
‘against someorie other than the unintended person, Thus, upholding petitionér's

convictions based upon a direct theory of‘criminai 1iability is constitutional

error under federal law. Sandstrom v. Montana, supra; Yates v. United States,
/ . .

supra; Stromberg v. California, supra; Griffin v. United States, supra.

And,_ on the transferred intent theory of .cfiminal liability; although
legally permissible under séction.303(b) of Pennsylvania law,vthe trialvcourt
had failed to tell the jury_about the State's burden of proof as to this element
of the case, i.e., instruct the jury on the requisite mens rea and malice against
.the alleged intended victim Sylvester Williams. And, had instead, directed -
and guided the jury to determine the petitioner's guilt or inhocen;e hased upon
the. legally impermissible direct theory of criminal iiability that deprived
this petitionér of due process of law undgr federal law., The magistrate judge's
assessment of.the instant claim was clear error, as it upheld the ,convictions
in thié case that is an affront to this Court's preCedents, that is, mentioned
abovg in this petition. These errors by thé district court justifies a COA,
this Court's interveﬁtion to correctla miscarriage of justice.

Had the jury been properly instructed on the State's burden of pfoof as
to tﬁe'transferred intent elément:,the requisite mens rea and malige against

the alleged intended victim Sylvester Williams, no rational trier of fact could
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.have found be_yond a reasonable doubt those essential eiements of the crime. to
support fhe. first degree murder and aggravated assault cénVictions._ 'fhis is
so.v because every one of the p'ros'ecution'vs eyewitnesvsesl, including Sylvester
Williéms, had all testified to not knowing at whom the alleged shootefs were

shooting. See A-12 at 131-32.  The state court even acknowledged part of this

evidence, see A-16, Camnonwealth v. Jones, 610 A,2d at 941, but ignored it,
as did the magistrate judge, in a_ssessing the sufficiency of the evidence issue,
as it merely concluded thaﬁ "{t)he Commonwealth produc_:ed testimony from th least
six eyewitnesses, including Williams, who saw (petitioner) commnit the crime."
'Id., 610 A.2d at 938; also see A-4 at 19-20.

Here, the state court had engaged in su_rmise. .conjecture and speculation,
not proof beyond a'feason'able doubt, that "the crime" was first dégree ‘murder,

and nothing else, that was "épparently intended"” for Williams, based on its

own conclusions, and not that of the jury inm this case. See .Coleman v, Johnscn,
566 U.S. 650, 651 (2012)(@ g_j@r_n)(thié Court held, "itv is the responsibility
of thevjury -- not the éourt - t6 decide what coﬁclusions shduld he dra\?n' from
evidénce admitted ‘at-trial."). In this case, no deference shouid, have been
éivgn either to the juri or the state court's Eindings. .wherer in this casé there
waé no jury deierminatioh of these ."facts nécessary to constitute vt’he crime
char'ged; b_écause. the trialicourt had it’ailie:d to insfruct the jury on thefse, facts.
See A-15,

This Court's interventi.on is urged in_ light of the injustice in this case.
There was no evidence presented at trial by the State to even connect the
{iefehdants with Frnest Wright's alleged drug activities, whom Williams allegedly
robbed, to support this is{sue- as being the motive for the shootings, éven thbugh
the state court — without proof beyond a reasonable doubt - ,ha‘d cohcluded
that this petitioner's "convictions arose from a drug-related massacre," Id.,
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610 A, 2d at 935. -Williams-own'sworﬁ testimony negaﬁes this issue as'he admitted
that he was not being shot at. See A-12 at 1731 -32. On these iésﬁes, hbwe?er,
this petitioner was entitled to a trial by jury, as federal law reéuifed such
issues to be proven beyond a reasonable doubt. to the jury's satisfaction.-

United States v. Gaudin, supra; Sullivan v, Louisiana, supra; Duncan v,

Louisiana, supra; Cabana v. Bullock, supra; In re Winship, supra. But, the
state court's decision ignores this 1legal point. This Court's ~intervention
is called for in ‘fhis case. | | | |

Lastly, on petit1oner s challenge to the criminal informations (see A-IR)
.failure to set forth all of the necessary facts to-constitute the crime charges,
the magistrate judge's assessment of this claim was simply erroneous, because
it deferred to the state vcour.t's decision that was based on state law (see supra,

note 3), arid not bhased on estabhlished 'précedent by this Court. See Schlup v,

Delo, 513 U.S. 298, 333 (1995)(0'Connor, J., concurring)("It -is a paradigmatic
abuse of discretion for a court to hase its judgment on an erroneous view of

the 1aw," (citing Cooter % Gell -v. Hartmarx Corp., 496 U.S. 384, 405 (1990)));

.’I‘hornburg v. Gingles, 478 U.S. 30, 79 (1986)(Civil "Rule 52(a) does not inhibit

an appellate court's power to correct ... a finding pf fact ... predicated on.

a misunderstanding of the governing law"); Rogers v. Richmond, 365 1,5, 534,

547 (1961)("Historical facts found 1in the perspective framed by an erroneous-
legal standard cannot plausibly be expected to furnish the basis for correct
conclusions if and mérely because a correct standard is later applied to them");

Minnesota v. Dickerson, supra, 508 1,S. at 383 (Rehnquist, C.J., dissenting)

(because state court made findings pursuant to "Fourth Amendment analysis which
differs signifitantli from that now adopted by this Court," findings de_servé

no deference)..

Under Hamling v. United States, 418 1.S, .87, 117-19 (1974); Russell v.
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United States, 82 S.Ct. 1038, 1046-47 (1982); Jones v. United States, 119 S.Ct.

(4

1215, 1219, 1230 (1999); Amendarex-Torres v. United States, 118 S.Ct. 1219,

1223 (1998), this Court havs consistsntly reguiraed the charging documents to
set fofth all elements thot-oonstitute the crime charged, to allowed the accused
to prepare for trial and plead double jeopardy to fnture prosecntions‘for the
same offense, ano to prevent.shrprise to the dofense ability to defend at trisl.
Yet, the instant case at har, was tﬁe bfoduct of these ahuses, as ths State
was permitted to switch at mid-trial hetween two sltérnative tneories of criminal
iiability that were inoonsistent Qith each other, in order to deprive tnis
petitioner of a defense. A defense regarding the failure of thehsvidencevto
prove one theory or the othsr, in violation of the_petitioner's rights to due‘
process.

This Court is called upon to correct a great injustice. Thisvcase provides
‘an appropriate vehicle to address the important questions presented for revisw.

STATEMENT OF THE CASE

On May 19, 1983, the petitioner and his co-defendants, Tsaian fivens and.
Portie Robsrtson, were connicted of two counts of Fifst degfeé murder, six oountsn
" of aggra#atsd assault ons of crimlnal conspiracy, and one count of possession
of an 1nstrument of crime, regardlng the shooting death of Reginald Hines and
Maurice Jones, and nonfatal gunshot injuries to Gregory Taylor, Vaughn Carter,
Barry Williams, Ronald Otto Green,'Nassia Ford and Andrew Gilmer. After a brief.
sentencing trial, petitioner was sentenced to dsath on May 20, 1983, and Givens
and Robartson received 1ife imprisonmént without parole eligibility.

The State's theory of the shooting was that on August 26, 1982, at about
6:45 in the evening,'petitioner and his accomplices éinens and Rohertson had
entered the Richard Allen Hou51ng PrOJect, motivated hy reta1iar10n and- srarted
| shooting at one Sylvester "illiams, intending to.%ill him. The State's alleged
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that Williams had robbed a drug dealér name Ernest Wright, of $200.00 on August
25, 1982, and that Jones, Givens and Robertson were sent to kill Williams for
robbing Wright. .The- State alleged that the defendants entered the project on
Pagust 26, 1982 and started shooting at Williams, intending to ill him, but
that, the bullets missed him, and had struck instead.eight innocent " bystanders,
Hines and Jones killing them, and Taylor, Carter, B. Williams, Green, Ford,
and Gilmer injuriny them. N.T. 3-18-83 at 116-17, 118; N.T. 5-17-83 at 5854;

A-16, Commonwealth v. Jones, 610 A.2d at 935.

At trial, the State produced several eyewitnesses, namely: Barbara Sanders
(N.T. 3-18-83 at 144 et seq.), Deborah Jones (N. T 3-18-83 at 204 et segq.),
Diane Hopkins (N.T. 3-21-83 at 322 et seq.), Tatifa Pord (N,T. 3-22-83 at 432
’et seq.), Sylvia Edwards (N.T. 3-22-83 et seq.;.resuméd 3-25-83 at 579 et seq.),
Sylvester Williams (N.T. 3-23-83 at 615 et seq.; resﬁmed 3-24-83 at 744), and
Ernestine Mayo (N.T. 3-25-83 ;at 994 et seq.; resumed 3-29-83 at 1015 et seq.).
None of these witnesses t'est_ified, however, to witnessing any person or persons
beinvg shot at. The testimony reveals that only Sanders, Jones, Erwards,.‘ﬂilliams
’an_d Mayo'had‘saw,the shooters discharge their firearms, hut that, neither witness
could say at whom, or if anybody, waé be.ing shot at. .

Williams.the Staté's key witness testified\explicitly that he was not being
shot at (N.T. at 618, 710, 711, 744, 762, and 826-27). Regarding the robbery.
'of Wright, he test1f1ed explicitly that Wright gave him $200 00 he did not
take the money by force or struggle, no-ill feelmgs was batween them (N.T.
at 758-59, 698-701). That he told Wright to stop selling drugs in the project,_
he confronted Wright because drugs was sold to his cousin (N.T. at 721-23).
He heard shots being fired and turned around and noticed the defendants shooting'
(N. .T at 617-18, 624, 667, 669). Sanders testified that when the shooting
started, she got out the wmdow, she dld not see the direction the defendants
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viefe shooting, but aft,:er the shooting she went outside and ieafned the dii‘ection
of the shooting (N.T. at 148-49, 176). She heard petitioner tell someone 'fthis
is not meant for you-move" (N.T. at 146-48, 169-70). Jones testified that she
did nct "know at whom was being ‘shot at (N.T. at 206-07, 208, 209). Mairo
~ initially testified to seeing the petitioner down in the pfojects shooting,
but cuing Cross examinateion she testified that she had doubts aboxit thet (N.T.
at 1029-33, 1055-56, 1061-62). Edwafds testified that she did not know at whom
was being shot at (N.T. at 515, 516, 519, 595). The other witnesses, Hopkins
and Fcrd testified 4to seeing pei:itionei' after the shooting, running from the
area. N.T. at 326-27, 334', 341, 356, 35-’7', 358, 368, 434, 441.,‘-446-47. on this
evidence the State rested ii:s case.. .

After conviction and sentencing, the petitionar filed timel_y post—\ferdict
motiohs that was denied December 30, 1987, _Anvappeal was taken, the Pennsylvania
Supreme Court granted petitioner the right to filed a pro se Addendum Brief,
iri additional to his counsei's initial brief fﬂed.v Thereafter, it affirmed
petitioner's convictions and death sentences 'on‘ May 21, 1992,

On July 12, 1994, petitioner filed a pro se federal habeas petition in

United States Dist:ict Court -of Pennsylvania (Jones wv. Tove, 94-cv-4257
(E.D.Pa.)), that was later dismissed without prejudice by the United States
Court of Appeals for the Third Circuit in May 1999 (Jones v. Tove, C.A.No..

¢

96-9005). On July 8 1999, the chstnct court formally dlsnussed the petitlon

without prejudice to allow for exhaustion of state court remedies.

While state post conviction proceedings were perding, petitioner egain ‘
filed a pro se ,fec?ieral habeas petition in the eastern district court on August
27, 2008. The proceeding were held in abeyarice until c'omialetion of his state
proceedings. In December 2012, the petitioner was re-sentenced, efter his death
sencences were vacated, to life imprisonment without parole eligibi‘lity..
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Subsequently, the eastern district court lifted its stay of abeyance, and
in October 2017 the magistrate judge recommended denying petitioner a federal
writ. On June 13, 2018, the district court adopted and approved the magistrate
judge's recommendation, including the denial of a (OA. After post judgment
motions were denied, petitioner timely filed an appeal to the Third Circuit.
On 2April 1, 2019, the Third Circuit denied petitioner a COA. Reargument was
denied on July 24, 2019. Hence this petition. |

REASONS FOR GRANTING THE PETITION

I. THE SIXTH AND FOURTEENTH AMENDMENTS REQUIRES CHARGING DOCUMENTS TO SET
FORTH ALL ELEMENTS NECESSARY TO CONSTITUTE THE CRIME CHARGED, THE ELEMENTS
TO BE SUBMITTED TO THE JURY, AND THE STATE TO PROVE BEYOND A REASONABLE
DOUBT THOSE ELEMENTS OF THE CRIME TO THE JURY'S SATISFACTION--NOT THE
REVIEWING COURT--BEFORE - A GUILTY VERDICT COULD BE MADE; ALSO, DUE PROCESS
PROHIBITS JURY INSTRUCTIONS THAT RELIEVE THE STATE OF ITS BURDEN OF PROOF
EHU_NCIATED IN WINSHIP,

This Court have consistently held that charging documents must set forth
~all of the necessary elements that constitute the crime charged. Russell v,
United States, supra, and its progeny., That, the elements must be alleged in

the indictment, submitted to the jury, and proven beyond a reasonable doubt,

Jones v. United States, supra. This principle is grounded in the Sixth Amendment

right to notice of the charges. In Cole v. Arkansas, this Court declared:

No principle of procedural due process is more clearly established
than that notice of the specific charge, and a chance to be heard
in a trial on the issues raised by that charge, if desired, are
among the constitutional rights of every accused in a criminal
proceeding in all courts, state or federal.

Id., 68 S.Ct. 514, 517 (1968)(emphasis added). In another case decided the
same day as Cole, this Court likewise declared:

A person's right to reasonable notice of a charge against him,
and an opportunity to be heard in his defense--a right to his

day in court-f-are basic in our system of jurisprudence ....

In re Oliver, 68 S.Ct. 499, 507 (1948).

And, in Jackson v. Virginia, this Court observed:
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It is axiomatic that a conviction upon a charge not made or upon
a charge not tried constitutes a denial of due process.... These
standards no more than reflect a broader premise that has never
been doubted in our constitutional system: that a person cannot
incur the loss of liberty for an offense without notice and a
meaningful opportunity to defend.... A meaningful opportunity
to defend, if not the right to a trial itself, presumes as well
that a total want of evidence to support a charge will conclude
the case in favor of the accused.... a conviction based upon a
record wholly devoid of any relevant evidence of a crucial element
of the offense charged is constitutionally infirm,

Id., supra, 443 U,S. af 314 (citations omitted).
In following this Court's precedent, federal courts have recognized that
a defendant "cannot be convicted of a crime for which [hel] have not been

indicted." See, e.g., United States v. Mignon, 103 F.Supp. 20, 22 (E.D.Pa.

1952); and Usher v. Gomez, 775 'F.Supp, 1308, 1313 (N.D.Cal. 1991)("Due process
entitles an accused to know the charges against which he must defend in order
to have a reasonable opportunity to prepare and present a defense and not be
taken by surprise at trial").

In this case, the constitutional problem with the charging documents (A-18)
is self evident. The documents are inadequate as a matter of federal due process
law to permit the State to proceed, because there is an absence of the facts
necessary to constitute a crime of first degree murder or aggravaﬁed assault
against unintended persons, i.e., the bystanders whose names are listed in the
documents. This is so, because Pennsylvania law prohibits application of its
first degree murder, including aggravated assault, statute against unintentional
victims, absent proof of such elements against someone other than the bystander.
18 Pa.C.S. § 303(b). No element of causation is set forth in the charging
documents in this case.

In this case, the charging documents were made for abuse. Petitioner was
prejudiced by the failure of the charging documents to specify the intent element

and malice elements against the alleged intended victim Williams. Here, the
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jury was not told about the State's burden of having to prove beyond a reasonable
doubt the requisite mens rea and malice against the alleged intended victim
Williams., This prejudice was compounded where the trial court directed and
guided to make immaterial fact findings, i.e., whether petitioner possessed
the requisite mens rea and malice against the bystanders of the case, because
the flawed charging documents failed to set forth those facts necessary to
constitute crimes against bystanders. This violated petitioner's Sixth and
Fourteenth Amendments rights to adequate notice, and especially, to demand a
jury determination of his guilt or innocence on the very facts that were withheld
from the charging documents, and the jury in this case.

In this case, the withholding_ of the elements required under section
303(b)(1) of Pennsylvania law for murder or assault charges to be permissible
against bystanders, had allowed the State to make abuse the process of justice,
the ability to switch during mid-trial between two contradictory theories, i.e.,
a direct and transferred intent theory, which undermined petitioner ability
to defend at trial.

Here, the State proceed to trial with a concession that the persons injured,
were unintended victims. Once the State's initial theory fails, it is allowed
to claim a different theory, i.e., unintended victims were the intended target,
without proof, but based upon injuries suffered by these persons. This violated

petitioner's due process rights under In re Winship, supra.

Due process protects the accused against conviction except upbn proof beyond

a reasonable doubt. In re Winship, supra. This principle escaped petitioner's

1983 trial.

This Court's precedent also requires a jury to be instructed on the facts
necessary to constitute the crime charged. That the failure to instruct the

jury on the essential elements to constitute the crime charged violates due
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process. Osborne v. Ohio, supra; Gaudin v, United States, supra. The federal

courts have consistently followed this principle. See Glenn v. Dallman, 686

F.2d 418, 421 (6th Cir. 1982)(the omission of an essential element of the offense
"is not rectified solely because a reviewing court is satisfied éfter the fact
of a conviction that sufficient evidence existed that the jury would or could
have found that the state proved the missing element had the jury been properly

instructed."); Stanton v. Benzler, 146 F.,3d 726, 728 (9th Cir. 1998)("while

a state is generally free within broad limits to define elements of a particular
offense, once it has defined them, due process requires that the jury be
instructed on each element and find each element beyond a reasonable doubt before
it can convict."). In the instant case, petitioner was deprived of these
protections. A fair reading of the jury instructions (A-15) reveals how justice
was denied this petitioner, as the jury was given a charge that clearly lacked
constitutional underpinnings in this case, and violated this the principles

of Francis v. Franklin, supra; Ulster County Court v. Allen, supra.

Based on the introduction, supra, to this petition and ._the reasons here.
This Court should grant certiorari review and vacate the district court's denial
of habeas corpus relief, which violates Petitioner's Sixth and Fourteenth
Amendment rights. At least, a COA is justified in this case on all of the claims
raised in the introduction.

II. This Court Should Grant Review to Settle A Disagreement Among the
Circuits: About the Word "Comstitutional" Required for a COA.

A COA was formerly known as a certificate of probable cause. The standard
for the issuance of a certificate of probable cause was a substantial showing

of the denial of a federal right. See Barefoot v. Estelle, 463 U.S., 880, 893

(1983). In Slack v. McDaniel, this Court ruled that the language of 28 U.S.C.

§ 2253(c)(2) should be given the meaning of ascribed to it in Barefoot, "with
due note for the substitution of the word ‘constitutional.'"™ 529 U.S. 473,
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483-84 (2000). For a COA to iesue, the petitioner must show that reasonable
‘jurists could debate whether the petition should have been resolved in a
different manner or that the issues presented were "adecmate to deserve
encouragement to proceed further." 1Id. at 484.A This Court did not specify
how eourts should interpret the substitution of the word "constitutional,” which

has led to differing intefpretations among the circuits. Compare Grotto v.

Herbert, 316 F.3d 198, 209 (24 CIr. 2003)(substantive standard same for denials

of COA and certificate of probable cause), Drinkard v. Johnson, 97 F.3d 751,

756 (5th Cir. 1996)(same), overruled on other grounds by Lindh v. Murphy, 521

. U.S. 320, 326 (1997), Lennox v. Evans, 87 F.3d 431, 434 (10th Cir. 1996)(same),

overruled on other grounds by U.S. v. Kunzman, 125 F.3d 1363, 1365 (10th Cir.

1997), and Byrd v. Henderson, 119 F.3d 34, 36 n. 3 (D.C.Cir. 1997)(same), with

" Herrera V. Green, 96 F.3d@ 1010, 1012 (7th Cir. 1996)(denial of certificafe of
probable cause forecloses possibility of obtaining COA/. because COA requires
substantial showing of denial of constitutional righ£ and certificate of probable
cause requires substantial showing of denial of federal right, which eppears

to be lesser standard), and Williams v. Calderon, 83 F.3d 281, 286 (9th Cir.

1996) (standard for obtaining COA more demanding than former standard for
ebtaining certificate of probable cause). B . .

In the instant case, good reasons exists why a COA should iseue under either
- standard. The relevant circuit court or another district court in the district

(or possibly, elsewhere) has granted a probable cause certificafe {now COA)

based on the same or a similar issue. Compare Bemnett v. Superintendent

Graterford SCI, supra, 2018 WL 1463505 ** 7, 8-11 & n., 14, with the present

petitioner's similar due process claim regarding the jury instructions. Further,
the magistrate judge's departure from the standard of habeas corpus review
regarding this petitioner's claims itself should justify a COA. Neither claim
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mentioned regarding the jury instructions, the sufficiehcy of the evidenqe,
or chéllenge to the charging documents lacks substance. Each claim are very
much serious constitutional issues, evident of the denial of a "federal right"
" or “"constitutional right." |
CONCLUSION |
WHEREFORE, for all the reasons set forth above, the pétitioner respectfully -
requests that the Court issue a writ of certiorari to the United States Court

- of Appeals for the Third Circuit.

SCI Phoenix
P.O. Box 244

Collegeville, PA 19426-0244

Dated: October 21, 2019.
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