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'

Per curiønl. KEEL, J., dissonts.

ÜRT}}ìR

We have before us a post*conviction application for a writ of habeas corpus filed

pursuant to the provisions of Texas Code of Criminal Procedure Article Il.07l $ 5 and a

motion to stay applicant's execution.

In September 2008, a jury convicted applicant of the offense of aapital murder for

murdering a person in the course of robbing him. Tnx. PnrunL Conp g 1 g.03(a)(2). Thc

jury answereetr the special issues subrnitte d pursuant to Texas Cûde of Criminal Frocedure
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Article 37.071, and the trial court, aeeordingly, sct punishment at doath. This Court

affirmed applieant's eonvietion and sentenee on direct appeal. Storey v" State,No. AF-

76,t18 (Tex. Crim. App" Oct. 6, 2010)(not designated for publication). ûn M^ay 26,20L0,

applicant filed in the convieting eourl his initiat applieation for a writ of habeas eorpus in

which he raised eight claims" This Court denied applicant relief. Ex parte,slorey, No.

WR-75,828-01 (Tex. Crim. App. June 1,5,2071)(not designated for publication).

On March 3 l, 201 7 , applicant filed in the eonvicting e ourt his first subsequent

habeas application. In the subsequent application, applicant asserts that (1) newly-

discovered evidence "compels relief'; (2) the State denied him his right to due process

because it argued "evidence" it knew to be false; (3) the State introduced false evidence

which unconstitutionally deprived him of a fair punishment trial; (4) the State denied him

his right to due process by suppressing mitigating evidence; (5) by arguing false

aggravating evidence and suppressing mitigating evidence , the Stafc renclered thr: death

sentence in this case unrcliable under the lìighth and Fourteenfh Amendments; and (6) the

state violated the Fourteenth Amendment by seeking death in this case.

After reviewing applicant's writ application, we find that claims two through five

arguably satisfy the requirements of Article ll.t7l $ 5. I{owever, the record is not

sufficient to determine with assurance whether applicant could have previously

discovered the evidence complained of in the claims. Accordingly, we remand these

claims to the trial courl for it to elevelop the reeord. The trial eourt is ordered to makc
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findings of faet and eonelusions of law regarding whether the factual basis of thesc claims

was aseertainable through tho exorcise of,reasonable diligence on orbeforc the date the

initial application was filed. If the court determines that the factual basis of the claims

was not ascertainable through the exere ise of reasonable diligcnce on or before the date

the initial application was filed, then it will proceed to review the merits of the elaims.

Once the court has completed its review, it shall order the case roturned to this

Court. Applicant's execution is stayed pending further order of this Court.

IT IS SO ORDERED THIS THE 7'h DAY OF APRIL ,2017 .

Do Not Publish
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On this day eame to bc heard Applicant Paul David Storcy's subsequent applieation

for writ of habeas corpus filed pursuant to Article 11"071 of the Texas Code of Criminal

Procedure and on remand from the Court of Criminal Appeals. Having considered the

pleadings of the parties, the arguments of counsel, the law applicable to the case, and the

parties proposed findings of fact and conclusions of law, the Court hereby makes the

following findings of fact and conclusions of law with a recommendation that relief be

granted.

I.
FRQÇED.UR,ffi TTTSTORY

I ' A jury found hdr. Storey guilty of eapital murder on September 10, 2008. T'fre juqy
rctumed punishment findings in favor of death and the District cour"t entered â
sentence of death on September 15, 2008" T-he Court of Criminal Appeals affirmed.
Storey v" SÍate, AP-76,018 (Tex. Crim" App. Oct" 6, 2010 (not designared for
publieation). The Supreme Court of the United States denied Storey's petition for
writ of certiorari on April 3,2011. storey v. Texas, s63 u"s" grg e}ll),

2. Cot¡nsel for Mr" Storey, Mr. Robert Forcl, fìled his ínitial state applieation for writ
ofhabeas corpus on May 26,2010. On June 15,2011, the Court of Criminal Appeals
denied relief. Exparte Storeyu S/rit Na. 75,828-01 (Tcx" Crim" App" June iS, ZOI t¡
(not designated for publication).

Ex parte Paul David Storey, U/R-75,828-02 Findings - page I of I6



3. Storey then ehallenged his eonvietion ænd sentenee through a fbderal petition for
writ of habeas coqpus, which the federal distriet court denÍed" Storey v. Stephens,
No" 4:l l-CV*433, 2014WL 11498164, at *1 (W.D" Tex" June 9, 2014). The Fifth
Circuit denied him a eertificate of Appealability" Starey v. Stephens, 606 Fed"
App'x 192, 198 (Sth Cir. Mar. 18, 2015). The Supreme Court again denied his
petition fur a writ of ecrtiorari, thus eoneluding his federal habeas proeecdings.
Storeyv" Stepheny, 136 S" Ct. 132 (2015).

4" tn September 27,2016, the trial eouft set an exeoution date for Aprit 12,zIn .

5" CIn Mareh str,2A17, Applieant filed a subsequent applieation f,or writ of habeas
Çorpus pursuant to Article I 1.071 $5 of the Code of Criminal Proeedure alleging six
grounds for relief; "(1) newly-diseovered evidenee 'eompels reliefl; (2) the State
denied hím hís right to due process because it argued 'evidence' it knew to be false;
(3) thc Statc introdueed false evidenee whieh unconstitutionally deprived him of,a
fair punishment trial; (4) the State denied him his right to due process by suppressing
mitigating evidence; (5) by arguing false aggravating evidence and suppressing
mitigating evidence, the State rendered the death sentence in this case unreliable
under the Eighth and Fourteenth Amendments; and (6) the State violated the
Fourteenth Amendment by seeking death in this case." Ex parte Storey, No. WR-
7 5,828-02, 2017 WL 13 I 6348, at * I (Tex. Crim. App. Apr" 7, 2017) (nor designated
for publication).

6. On April 7,2017, the Court of Crimínal Appeals stayed Applicant's execution and
remanded this case to the trial court to determine whether the factual basis of these
claims was ascertainable through the exercise of reasonable diligence on or before
the date the initial application was filed. If the claims were not so ascertainable, this
Courf was ordered to proceed to review the merits of,f,our of the six otrairns" Ex parte
Starey, No. WR.-75,828-0tr (Tex. Crim. Á.pp. AprilT,zAW).

v " The Court of criminal Appeals designated f<lur issues for resolution:

Issue Two:The State of Texas denied Applicant his rightto due process under
the Fourteenth Amendment to the Constitution of the United States by
arguing aggravating evidence to the jury at punishment that the prosecution
knew to be false.

Íssue Three: The prosecution introduced false evidence, thereby depriving
Mr" Storey of a fair punishment trial and in violation of the Fourteenth
Arnendment to the Constitution of the United States.

Issue Four: The State of,Texas denied Applieant his right to Due Froeess

Ex parte Paul David Storey, WR*?S,B2B-02 Findings - Fage 2 of"tr6



under tlie Fourteentll,Amendmcnt $e¡ the üonstiturtion of the United States by
suppressing nnitigating evidence"

Issue Fíve: By arguíng false aggravating evidenee at punishment and
suppressing mitigating evidence, tfte State of Texas has rendered the death
sentenee in thïs oase unreliable under the Eighth and Fourteenth
Amcndments to the Constitution of thc United States"

8" On August9,20l7,Applieant filed his Requestfor ffirmative Fíndìng That
Rabert Ford Exereised Due Dílígence in His Representation afApplicant.

9. On September 1l and 12, 2017, and October20,2017, this Court presided
over habcas proeeedings regarding the designated issues.

10.The following individuals testified during proeeedings: Christy Jaek, Robert n'Bob"

Gill, R.obert Foran, Larry Moore, Ashlea Deener, Mark Daniel, IVillÍam "Bill" Ray,
Tim Moore, Cory Session, Glenn Cherry, Judith'oJudy" Cherry, Leticia Martinez,
Mollee Westfall, Jeffrey Cureton, Edward "Chip" Wilkinson, John Stickels, Fred
Cummings, Terri Moore, and Suman Cherry.l

ll.The Court also admitted the following exhibits: Applicant's Exhibits 1,2,3, and 5
(AX); and Respondent's Exhibit I (RÐ.2

12.Following the hearing, the Court ordered the parties to submit "additional
brief[ing]" or 'þroposed findings of fact and conclusions of law""
4.SHRR.100.3

I The eourt refers only to Lan-y Moore as "Moore," and to Tim Moore and Ten"i Moore by their full names. The
Court refcrs to Glenn, Juel¡ and Suman Cherry by their first names.
2 T'ttc Court sustained Respondent's objection as io Applicant's Exhibit 4 and included it with the necord upon
SÍorey's request only to prcserve the issue for appeal. 4.SHRR.l0
r SIIRR refers to the Reporter's Record from fhe evidentiary hearíng hekl by this Court.
Ex parte Paul David Storep WR-?5,828"02 Fündings - page 3 of tr6
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F'INDINGS TF'F"A,CT

A. Robert Ford exercísed due dÍligence âs habeas counsel

I" Robert Ford, now dcecased, was state liabeas eounsel fur Applicant in his ínítial
state writ brought under art. t 1"071"

2" Glenn and Judith Cherry, the parents of the vietim, opposed Applieant receiving the
death penalty" (3"SHRR"167-tr68; 174; IS5).

3. Robert Foran and ehristy Jaek wcre the trial proseeutors for the State in both this
case and in the co-defendant, Mark Porter's, case. Both Foran and Jack knew, prior
to Applicant's trial, that Glenn and Judith Cher'ry opposed Applieant reeeiving the
death penalty.

4" Neither Foran nor Jack nor anyone else fiom the State, ever informed Mr. Ford that
Glenn and Judith Cherry opposed a death sentenee for Applicant. (Vol. 2, p.259-
260). Likewise, neither Foran nor Jack, nor anyone else from the State ever
informed Larry Moore, Bill Ray (Applicant's trial attorneys), or Mark Daniel or
Tim Moore (the co-defendant's attorneys), that Glenn and Judith Cherry opposed
the death penalty for both Applicant and his co-defendant, Mark Porter.

5. Tarrant County Assistant District Attomey Edward "Chip" Wilkinson, who
represented the State on direct appeal and during the inítial state habeas proceedings,
rvas unaware of the Cherrys' opposition to Applicant receiving the death penalty.
(4.SHRR.r9-2t)"

6. fufr" Ford had a strong reButatíon for his ditigenee. Flc was deseribed hy various
attorneys and judges as "extremely zealous," 'tenaeïous," n'very aggressive,"
'þifted," a 'þassionate lawyer," "fearless advoeate," "oxtremely diligent," and
invariably regarded as an exceptional and diligent attomey. (2.SHRR.I32;203^
204X3. SHRR.29-3 0 ; 100 ; 203)(4. SHRR.2B-3 I ; 40 ; 53).

7. This Court finds that in rnost cases farnily rnembers of rnurder victirns do not wish
to speak to lawyers representing the person found guilty of killing their loved one.
(3.si{RR. I 07); (a. SI{RR.3 8).

8. This Court finds that it is highly unusual, in cases such as this one, for the parents
of the murder vietim to oppose the death penalty for their child's murderer"

Iìx parle Paul DavÍd Storey, WR.-75,828-02 F'indings - Page 4 of I6



9" ftobcrt Foran told &ilt Ray and tæny Morre, Éria{ eounscü for,åpplieamt, thaÊ the
eherrys "preferred not to be eontaeted"" (2.SF1Rft".252).

10.No witness to these proeeedings faulted Mr. Ford or any other of Applicant's
counsel, or any of the co-defendant's counsel for failing to contact the CherrSrs to
detennine their views on their respective clients reeeiving the death penalty"

I l. Christy Jack did not inform Mr. Ford that the Chenys opposed the death penalty for
the Applicant and was not aware of anyone else ínforming him of that fact"
(2.SHRR.130-131).

l2.Robert Foran did not inform Mr. Ford that the eherrys opposed the death penalty
for the Applicant and was not aware of anyone else informing him of that faet"
(2"SHRR.259-260).

13. Mr. Ford did not know that the Cherrys opposed the death penalty for the Applicant,
his client.

t4.Mr" Ford would not have discovered the factual basis of these claims through the
exercise of reasonable diligenee"

l5.The factual basis of the four claims before this Court, i.e., the Cherrys' opposition
to Applicant receiving the death penalty and the corresponding false argument made
by trial prosecutor Jack, was not ascertainable by Applicant or his counsel, through
the exercise of reasonable diligence on i|day 26,2011, the day the initial state writ
was due and was filed.

l6.This eeiurt further finds that the failure of }vlr" Ford to aseortain the Chorrys'
opposition to the death penalty in general and spøeifieally as to the Applicant, does
not eonstiúute a laek CIf rcasonable diligcnee"

17. This Court finds that Mr. Ford aeted with reasonable diligenee"

B" FÍndings of Fact lLegardÍng Claims Two, Three, and Five: whether the
prosecution introduced known, false evidence, and made known false
asserfions during argunûent, that úhe Cherrys supponted a death sentence for
Á.pplicant.

lS.Glenn and Judith Cherry opposed Applieant receiving the death penalty and
eommunicated their opposition to trial prosecutors Robert Foran and Christy Jack,
the first time they met about the ease, prior to trial" (3.SHRR.l67-168; lS6-187).

Ex parfe Paul David Storey, WR-75"828-02 Findings - Fage S of l6



19" Both ehristy Jaelc är¡d Robert Foran knew fire eherrys CIpposed Applåeant reeeiving
the death penalty" (2 

" 
SHRR.4 7 ; I t -T 2; I 46-1 47 ) "

ZCI. NeÍther Christy Jaek, nor Robert Foran, nCIr anyCIne else from the State díselosed, or
otherwíse eommuníeated to Applieant's trial eounsel, Lany Moore or Bill Ilay that
Glenn and Judith Cherry opposed the death penalty for their elient, Faul Storey"

2l"At punishment, Christy Jack argued to the jury, in pertinent part, 'nAnd it should go
witlreiut saying that all of Jonas [eheny's] famïly and everyone who loved hÍm
believe the death penalty is appropriate"" (39"RR(Trial Record).11-12),

22.This argument was improper because it was outsido the record.

23.Christy Jack's argument was prejudicial in as much as it purported to intorjeet the
wÍshes of the victim's famíly for the jury to return a verdict of death for Applicant,
which is constitutionally impermissible"

24.Christy Jack conceded during the habeas proeeeding that her argument was outside
the record and improper but that she did not think it would result in a mistrial.
(2.SHRR.1te-120).

25" The Cherrys' opposition to the death penalty and their opposition to Applicant's
çxecution is long-standing and deeply-felt. (3.SHRR.169-170X4.SHRR"95-99).

26.Christy Jack testified Glenn Cherry approached her after Marilyn Shankle, Paul
Storey's mother, testified at punishment and asked "do you want me to or should I
testiff that we want the death penalty[.]" (2.SHRR.102-103).

27"This Court finds .traek's âeçÕunt regarding Glenn Chen"y's question is not ereclible
for the fbllowing re&sCIns:

a." Glenn Cherry is credible. This Court believes his testimony wherein he
denios he or Judith eherry ever supported the death penalty for,Applieant
during the trial.

b" This Court further believes that Glenn Cher'ry never communicated to
Jack or Foran during the kial, or at any other time, that either he or Judith
Cherry supported the death penalty for Applicant. (3.SHRR.I67-170).

c. Judith Cherry is credible. This Court believes her testimony wherein she
denies she or Glenn Cherry ever supported the death penalty for
Applicant during the trial, and that she nevcr eommunicated to Jaek or
Foran during the trial, or at any other time, that either she or Glenn Cherry
supported the death penalty for Applieant. (3"SHRR.185-187;
4.ST{RR.94-9s).

Ex parte Faul DavieJ Storey, Wtr{-75,&28-02 Findings - Fage 6 cf 16



d. Robert Foran testified inconsistently with.Iack's version in that under her
version, Glenn Cherry had approaehed Rober[ Foran and thc conversation
had already begun when she walked up. (2.SHRR96-98). Under Foran's
version, the eomments were direeted at Jack from the start, and Foran just
overhead some of the conversation. ( 2.SHRR24I-243).

e. Glerur and Judith Cherry deny that thís eneounter with Jaek and/or Foran,
or anything like ít, ever happened"

f" Robert Foran eonceded that Christy Jack's argument was, in faet, untrue
as to Glenn and Judith Cherry. (2.SHRR.247-248).

E. Chrisf Jack and Robert Foran testified that the two of them never had a
oonversation about Glenn eherry's change in his vicws on eapita!
punishment" (Z.SHRR .1t7 ; 238).

h. It is not crodible that prosecutors would have had no diseussion about
such a pivotal change in Glenn Cherry's views; and hence, this testimony
creates an additional reasonablc inferenee that thc aecount is not true.

i. Chrísff Jack testified she did not question Mr. Cherry about his dramatic
change in position. (2.SHRR.105). This inexplicable behavior further
casts doubt on the believability of her testimony regarding a mid-trial
conversation with Mr. Cher'ry in which he puqportedly completely
ehanged his position on the death penalty.

j. Christy Jack admitted that she, at the very least, intentionally and
improperly argued outside the record in making her assertion, "And it
should go without saying that all of Jonas [Cherry's] family and everyone
who loved him believe the death penalty is appropriate." Her admission
of this prosecutorial misconduct further undermines her credibility"
(2.SHRR.107; t09).

k. Assistant criminal district attorney Ashlea Deener testified that her
opiníon of Christy Jaek's eredibility is "not a f,avorablo one."
(3"SHRR"8e).

l, The Statc introduecd testimony of^ I-etitia tuTartimez, Judge }vfollee
Wcstfalt and Magistrate Jeffrey Cureton, all of whom had a favorable
opinion of Christy Jaek's eharaeter for truthfulness. (3.SHRR.l97-2rc)"
However, Ms. Martinez is Jack's current partner in private practice" Judge
V/estfall had equally favorable opinions of Lany Moore, Mark Daniel
and Tim Moore, all of whom contradict Christy Jack's accounts.
Magistrate Cureton is Ms" Martinez' husband. Magistrate Cureton had
never handled a death penalty case and had no opinion of any of the
experienced death penalty attorneys involved in this case" In light of
Judge Westfall's endorsement of the veracity of Larry Moore and the
attorneys for Mr" Porter, this Court finds that the opinion evidence offered
by the State does not alter state of the evidence or the other findings in
this ease.

Ex parte Faul David Storey" V/R-75,82&-02 Findings - pago ? of tr6



rn" Nû sueh opinïon evídencr wâs offered in support of Robem Foran"
n" Suman Cherry made an out of court admission that Jack's and Foran's

contention that either Glenn or Judith Cherry ever deviated from their
opposition to the death penalty for Paul Storey was "bullshit""
(4.SHRR.es-97).

o. As the findings fact regarding the ßrady issue detail ínfra, Christy Jaek
and Robert Foran åre nÕt eredible and their testimony is not belíevable"

Z8"Even were ehristy Jaek's aeeount of her mid trÍal exehangc with Glenn
Cherry true, ít ís vague and does not change the falsity of the prosecution
argument that "it goes without saying that eveqyone" whr loved the vietim
wanted Mr. Storey's death.

29.There ís no evidence that Judith Cherry ever had any change of heart in her
opposition to Applieant's execution.

30. This Court finds Jack's argument to be false, regardless of whether she had
the conversation with Mr" Cherry as related by Jack.

e. FÍndings of Fact trtegarding Claim Four: whether the prosecr¡tion suppressed
Glenn and Judith Cherrys' opposition to Applicant receiving the death
penalty"

31. On February 8, 2008, the trial court ordered the prosecutors to produce any and all
such evidence 'bf material importance to the Defense even though it may not be
offered as testimony or exhibits by the prosecution at the trial of this case on the
merits," and that the State answer the Defense's request for such information in
rwriting. (2. SHR.R 

" 
77)(,{pplioant's exhibir 2).

32.Ïr ås uneontroverted that the diselosures nequired by the Order of Febnrary 8, 20t8
would also inelude the Chen'ys' opposition to Applieant reeeiving the death penalty.
(2"SHRR.78).

33.Christy Jack and Robert Foran were a\¡/are of the Cherrys' opposition to Applicant
receiving the death penalty. (2.SI{RR.4 7 ; 7 A -7 2; 1 46 -147) 

"

34. Under the Order of February 8, 2008, the prosecution had a duty to disclose the
Cherrys' opposition to Applicant receiving the death penalty to Larry Moore and
Bill Ray. Applicant and his attorneys had every right to rely on the Court Order and
that the state would adhere to it.

Ëx parte Paul David Storey, WR-75,828-02 Flncf ings - Fage & of f 6



35. ft ís exeeptional and unusual that the parents ofla murdered son would seele to späre
the life oftheir ehild's killer" (2.SHRR.53); (3"SHRR"14, 84, 121); (3.SHRR"t4).

36" efuisry Jaek and Robert Foran regarded thís evidenee as out of the ordinary and
material and led to a diseussion with thcír supervisor Bob Gill about it" (2.SHRR"62;
83; 199;202)"

37 "Larry Moore viewed the evidenee as material. He testified in detail how it would
haveehangedtheeourseofhisrepresentationandthetrial"(3"SHRR"t0-11;14;21).

s8.Bíll R.ay also regarded this evidenoo äs rnaterial. (3.SHI{R"123þ (S.SI{R&
Applicant's exhibit 4)"

39. Tim Moore also regarded this evidence as material. (3.SHRR.1,36).

4Û.Mark Daniel's testimony fìrrther details the materiality of the Cherr;rs" oppositíon
to the death penalty for Applicant and his own client, co-defendant Mark Porter.
(3.SHRR.98-99; 1 06-t 07).

4l.Based upon the unanimity of the testimony of witnesses for the State as well as
Applicant, this Court finds the evidence of the Cherrys' opposition to Mr. Storey's
execution to be both favorable and material. The State had the obligation to disclose
the information under the United States Constitution and the Court's order.

42.Theprosecution did not reveal the Cherrys' opposition to Mr. Storey's execution in
the "State's First Amended Notice of Brady Material," filed July 10, 2008.
( I . SHRR. 78 -79)(Applicant's exhibit 3 ) (3. SHRR.29).

43"This Court finds that Applieant's trial eounsel, Larry Moore and Bill F{ay, were neit
made awaro of Glenn and Judittr Chonys' opposition to AppÌieant reeeiving the
death penalty based on the following evidenee:
a" Larcy Moore testified he was never informed about the eherrys' position frorn

the prosecution. (3.SHRR*9- I 0).
b" Bill Ray was unaware of this evidence until2017, after Larry Moore infonned

him. (3.SHRR .121 -122); (4"SHRR.7 1).
c. Neither Tim Moore nor Mark Daniel were ever made åware of the evidence by

the prosecution. (3.SHRR.97 -98; 99; I33).
d. Neither John Stickels, Applicant's appellate attorney, nor Robert Ford,

Applicant's habeas counsel, were informed about or othenvisc knew about the
evidence. (4.SHRR. 19-3 I ).

e" Assisknt Tarrant eounty Criminal Distriet ,{ttorney Chip fVikinson, who
handlcd the direet appcal and initial state writ for the state, did not kne¡w about

Ex parte Paul David Storey, V/Iì-75"828-02 Fíndings - Page 9 eif Í6



the Chenys' opposition to Applíeant rceeiving thc deatli penalty. i4."SffT{K.26*
28).

f. This Court finds no evidence that is consistent with defense attorney knowledge
of thís evidenee, i"e., no defense notes refleeting knowledge, no diseussions of
the evídence and no use or effort to use this cvidencæ, and no objeetion when the
State unequivoeally argued the opposite to the jury.

g. I-ikewise, the Court finds that there is absolutely no w¡itten record or
memoranda in the State's possession that would support Robert Foran's and
Christy Jaek's eontention that the information was diselosed.

h. Thís Court finds the totality of the circumstantial evidence to be inconsistent
with diselosure to defense eounsel, based on the trial reeord and the reeords of
all post-conviction proceedings.

i" This Court finds Larry Moore, Bill Ray, Tim Moore and Mark Daniel to be
credible, experienced attorneys in death penalty eases; and this Court finds it
implausible that any and/or all of,these attorneys would have been the recipients
of this evidence, yet left no record that they did receive it and all deeided to do
nothing at all with this information.

44. This Court finds Larry Moore and Bill Ray to be credibte and their testimony
trustworthy.

45.Christy Jack confirmed that she did not formally disclose the evidence fo any
defense attomey. (2. SHRR.62).

46.Robert Foran never testified he ever disclosed the evidenee to tarry lvloore.

47. Christy Jack testified that she did not make a formal disclosure before jury selection.
r.' s'I-Tr}l? Á,\\&.u^¡¡u\.v&,/r.

48"Rohert Foran testified he diselosed the evidenee to ßill Ray long before
seloetion. (2. SHRR"2 l,V -220 ; 225).

49.Robeft Foran's testimony that he ever diseloscd thc evidence to Bill Ray is not
credible based on the following evidence:
a. Robert Foran testiflred he made disclosure to Bill Ray in January or February,

2447. (2.SHRR.2lB; 225-226). This testimony is íneonsistent with Foran's
supervisor, Bob Gill, who testified that Foran discussed the issue of disclosure
with him sometime after July I't or 2nd, 2008. (2"SHRR.I99;202)" This Court
can discern no reason for prosecutors to diseuss disclosure of material evidence
in July 2008 had disclosure already been made long before, in early 2007 .In the
alternative, this eourt ean diseem no reason fbr a proseeutor fo seek supervisory
affÏnnation for a diselosure that puqportedly oeeurred xnore than a ycar prior"

Ex parte Paul Ðavid Sfore5," WR-75,828-CI2 Findings - Pa6e l0 of I6
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h" l{obert Foran testiflred that his diselosure was vorbal only and that he rsrade ¡ro
writtcn intemal memo that he had disclosed it" (2.SHRR"225-226).

Ç. A disclosure of this evidence was not ineluded in any written Brady notiee"
d. Robert Foran testified he also disclosed the information to either Tim Moore or

Mark Daniel who were originally scheduled to go to trial before Appticant.
(2.SHRR.225). Líke Applicant's tríal eounsel, both lv{r" Tim Moore and Mr"
Ðaníel deníed they were ever made aware of the evídenee"

S0.This Court, therefore, finds Robert Fonan's testimony not credible regardíng the
disclosure of material evidence" This Court further fïnds that his testimony that he
diselosed that Judith and Glenn ehery opposed the death penalty for Mr" Storey to
be untrustworthy"

St.This Court finds also that the following sequence of events occurred which lends
further support to the fînding that the prosecution elid not diselose the evidenee:

a" Glenn Cheny approached Cory Session on December 20, 2016, and
informed Mr. Session about their opposition to Mr. Storey's then-
imminent execution. (3.SHRR. I 52-172).

b. Mr. Session informed Mike Ware, one of the attorneys for Mr. Storey
(3"SHRRI58), and Mr" 'Ware, in turn, informed Larry Moore.
(3.SHRRg-10).

c. Mr. Moore laterinformedhis co-counsel, Bill Ray. (3.SHRR.9X5.SHR&

d. ff*ltrtr"r*tl1'rt?;, confirm rhar no discrosure regarding rhis issue was
ever made to Applicant's counsel until after December 20,2016.

52. This Court finds that the prosecution had a duty to disclose, but did not disclose to
any dofense attomey that Judith and Glenn eheny opposed the deattr ponalty f,or
,dpplieant"

Im"

-ÇONÇ{,{JSI$N$ qf' f.,AW

,4" T"he State is precluded frorn arguing that ApplÍcant ís barred under Section
5 of Á.nfÍcle 11"071 of the Code of Criminal Procedure Ín light of the findings
of fact made hereín.

t. Because the State concealed the evidence at issue in this subsequent writ
application, ít has forfeited its argument that Applicant's pleading is barred under
the doctrine of forfeiture by wrongdoing. The long-standing equitable maxim is that
n*no one shail be permitted to take advantage ofhis own rvrong."' Reynolds v, {Jnited
stdtes,98 U.S. 145, 160 (187S). see also smíthv. state" 1CI0 Tex. crim" 23,235,
272 S'W.793,794 (Tex. Crim" App. 1925) ("It is [a] well settled prineiple of law
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that a pârty eannot t¡enefit frorn iris olvn wrÕnË ["J"]. Beeause the State seereted
evidence it was legally required to disolose, it eannot benefit from its wrong-deting
by faulting habeas eounsol for failing to diseover its own miseonduet.

2. For similar reasons, this eourt eoneludes that equity preeludes the Statc from
assertíng that Seetion 5 bars this üourt from consideration of Applieant's elaims"
Fay v" Noía,372 U.S. 391, 438 (1963x"Fflabeas eorpus has traditionally been
regarded as governed by equitable principles."). Because the State comes to this
Court with unclean hands due to its suppression af ßrady material and false use of,
the evidence, it is barred from reliance on Section 5. Precision Instrument ltt{fg. Co"
v. Å,utomotive Maíntenancë Møchinery Ao., 324 {J.S. 806, 814-15 (n945). This
Court therefore equitably estops the State from any argurnent that Applicant's state
habeas counsel, Robert Ford, or any ofApplieant's prior eounsel, Larry Moore, Bill
Ray, or John Stiekels, failed to act with due diligence or that the factual basis of the
claims was ascertainable" Gulbenkíanv. Penn,15I Tex" 412,418,252 S.W.Zd929,
e32 (tesz).

B. ThÍs Courf coneludes that Robert Ford exercised reasonable dilÍgenee as
habeas counsel"

I . Robert Ford was appointed as state habeas counsel under Article I I .07I of the Code
of Criminal Procedure to represent Applicant in his state post-eonviction
proceedings.

2. Robert Ford was diligent"

3. Notwithstanding his exercise of reasonable diligenee, Robert Ford or Larry Moore,
Bill Ray, or Joh¡ Stickels did ¡¡ot ascertain thc factual basis of the four clairns.

4" Robert Ford aould not have ascertained the factual basis of any of tire four cl*ims
based on the Cherrys' opposition to Mr" Storey reeeiving the death penalty on or
before lvftay 26,2011, the date of the filing of the initial writ applieation.

C" The proseeution introduced false evidence that the Cherrys supported
ApplÍcantts executÍon and knew the evÍdence to be false"

1" Robert Ford could not have ascertained the factual basis of any of the four claims
based on the Cherrys' opposition to Mr. Storey receiving the death penalty Õn or
before }vf;ay 26,2011, the date of the fîting of the initial writ applieation.

2" This Court eoneludes that the jury argument regarding the eherrys support for
Applieant's çxecution eonstitufed false evidence" Ex parte Rabbins,360 S"\tr.3d
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445, 46t iTex. Crim" App" 2ûtI)(quoting Fx parte thavez, þ{o. A-F-76291 {Tex"
erim" App., delivered November 17, 2010)(not designated for publication)(internal
cit¿tions omitted)(false evidence includes "'improper suggestions, ínsinuations and,
espeeiallp assertions of, personal knowledge.'["]"). F"x parte (]hahremani, 332
S.W.3d 47A,477 (Tex. Crim. App" 2011)"

The prosecution was aware of the falsity of its argument.

The proseeution made the argument intending it to affeet the jury's verdiet.

This Court eonelucles the fblsc argument wäs reasÕnably likely to affuet the jr"lry's
verdict"

The prosecution's knowing, false argument violatcd the Due Process Clause of the
Fourteenth Amendment to the Constitution of the United States. Miller v" Pate,386
u.s. t, 4 (1967).

D" The prosecution suppressed evidence that the Cherrys supported
Applicant's execution.

The prosecution had an affirmative, Iegal duty to reveal to the defense the evidence
regarding the Cherrys' desire that Applicant be spared death both under the trial
court's order and under the Fourteenth Amendment to the Constitution of the United
States" Bradyv. Maryland,373 U.S.83 (1963); Exparte Mitehell,853 s.W.2d 1,4
(Tex. Crim. App. 1993). This duty applies to evidence that is material to
punishment. Brady v. Maryland,373 U.S. at 87. The prosecution had an affirmative
duty to disclose this information under Texas Disoiplinary Rule of Professional
l'ann¡frrn* ? n0rrr{\vv¡rusvu J.v/\sl.

2" T}lo evidonee of, the Cherrys' opposition to the eieath penalty f"or Mr" Storey
eonstitr¡ted mitigating evidenec.

3. The cvidenee of the Cherrys' opposition to the death penalty for Mr. Storey was
relovant to the mitigation issue under A¡liele 37 "071, Seetion 2(e)(1) ofthe Code of
Criminal Procedure"

4" If the evidence can serve as a basis for a sentenee less than death, jurors
contemplating the mitigation issue are entitled to eonsíder the evidence. Skipper v.
South Carolina,476 U.S" 1 (1986).

5" 'Ihc evidenee of the Cherrys' opposition to the death penalty for fufr" Storey was
admÍssible. Evcn if neit initially admissible, the prosecution's argument misleading

Bx parte FaulF)avicl Storey" WR.-75,828-02 Fíndings - Page Í3 of 16

J.

4.

5"

6"

t.



the jury ånvited its admissian" BowÍey v" ,$lare, 31t S.W.3d 431, 435 iTex" Crimr"

App" 2010X"[A] party who 'opens the door' to otherwise inadmissible evidence
risks the adverse effeet of having that evidence admittrd."); Bass v. State, 27A
S"W"3d 557 (Tex" erim. App" 2008)(eounsel's statements to jury CIpçns door to
evÍdenee); Daggett v. State, 187 S"\M.3 d 444,452 (Tex. Crim" App" 2005)(door is
opened when the State leaves a falsc impression to the jury)"

6" Diselosure ofthe Cherrys' opposition would have ehilled Jack's efforts to prejudiee
the jury with her falso argument"

7 " Thís Court eoneludes that had this evidenee been disclosed, therc is a reasonable
probability that the jury would have answered the mitigation issue differently. The
existenee of this probability undermines this Courf's confidence in the outeome of
tlre punishment trial. Uníted States v. Bagley,473 U"S. 667, 682 (1985).

E. eonelusions of taw RogardÍng elaÍm FÍve; whethcr the death penatúy in
thís case is constÍtutionally unreliable"

1. Theprosecution's suppression ofmitigating evidenoe, as well as its injection of false
evidence, has rendered the death penalty in this case to be unconstitutionally
unreliable and a violation of the Eighth and Fourteenth Amendments to the
Constitution of the United States. See e.g., Greggv. Georgia, 428 U.S" 153 (1976);
Pro/fitt v. Florída, 428 U.S. 242 (1976). Johnson v. Missíssiryí, 486 U.S. 578
(1988); See, also, Estradav. State,313 S.W.3d274 (Tex. Crim. App. 2010).

2. The false argument also had the effect of reducing the responsibility of jurors by
inviting them to acquiesce to the falsely-asserted desire of the victim's family for
death, in violation of the Eighth and Fourteenth Amcndmcnts to tho Constitr¡tion of
the United States" Csklwell v" Mississíppi,472 U.S. 320 (1985)"

m"
RPçAMMENÐéTIqN-q

This Court reoommends relief on the second ground for relief because the State of
Texas denied Applieant his right to due process under the Fourteenth Amendment
to the Constitution of the United States by arguing aggravating evidence the
prosecutíon knew to be false.

This Court recommends relief on the third ground ibr relief because the prosecution
introdueed false evidenee, thereby depriving Ìvfr. Storey of a fair punishment trial

1.

z"
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and i¡r violation sf the Fourteenth Ármendxnent to the Conseån¡tion elf the [.Inited
States"

This eourt reeommends relief on the fourth ground for reliçf boeause tho State of
Texas denied Applicant his right to Due Process under the Fourteenth Amendment
t<l the Çonstitution of the Unitçd States by suppressing mitigating evidcnee.

This Court recoûrmends relief on the fifth ground for relief because the State of
Texas rendered the death sentence in this case unreliable under the Eighth and
Fourteenth Amendments to the Constítution of tlre United Statcs by suppressing
mitígating evidence and introdueing false evidenee to the jury, whielr would have
been eonstitutionally prohibited, even if it were true.

This Court recommcnds to the Court of Criminal Appeals that it reform the death
sentence in this ease to a life sentenee without parole.

sIcNED AND ENTEI{ED this the 8S day of fTlav - 20l,8"
(

3"

4"

5.

JUDGE PRESIDING
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MÅYÜS

Iü:
ËX PAR.TE

COURT NO.s ÛF

PATJT. ÐAVXN STTR.EV TARRAIVT CttrNTV, T'EXÄS

OR.Ï}ER

Having entered these findings of faet and eonelusions of law, this eourt

reeommends that Applieant's application f,or relief be GRÄNTED"

The Court ORDERS THE CLERI{ to immediately firrward to the Court of

Cnimínal Appeals a eopy of this ordeç along with a copy of Applicant's application; the

State's answer; the orders of this court; and the proposed findings of fact and conclusions

of law of both parties, and any other documents duly filed by the parties. 
^9ee 

Tpx. Conp

CRru. PRoc. AN¡1. art.17.071, $ 8(dxt).

The clerk is further ordered to send to Applicant's counsel and counsel for the

StaÉe a copy of these findings of faet and conclusions of traw" ,See Tsx. Cone Cnm¿" Fnoc"

A¡¡¡q" art. I1"t71, $ 8(dXI).

SIGNED AND ENTtrRtrD this the Y 
Ð

day of fTlnrt 2018.

¿0t&

$
E

$

$

$

JUDGE PRESID
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The Court of Criminal Appeals' opinions and
per cuniarn Cisrnissal of petitioner's subsequent
petition for writ of habeas cotpus
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Court of Criminal Appeals of Texas

October 2, 2A19, Deeided; October 2, ãtlg,Filed
NO. WR-75,828-A2

lleporter
584 s.w.3 d 437 *;201,9 Tex. crim. App. LtrxIS 958 *t; 2019 wL 4866006

EX PAT{TE FAUL DAVTD STÛREY,
Applieant

Notíce: Fublish

Prior HÍstory: [**1] ON APPLICATION
FOR WRIT OF HABEAS CORPUS.
CAUSE NO" C-3-011020-1042204-B rN
CRIMINAL DISTRICT COURT NO. 3,
TARRANT COLINTY.

Ð:r*u:tc Ste{çy"¿ûI? 'å x""

IJ¡pub-j, .

7"züJl)"

Counsel: For AFPELLANT: Keith S.

Hampton, Austin, TX; Michael Logan
Ware, Fort Worth, TX.

For STATE: Travis G. Bragg, Assistant
,dttorney General / Criminal Distriet
Attonrey Pro Tem Taruant County, Austin,
TX"

Judges: HERVEY, J", filed a concurring
opinion in which KEASLER,
RICHARDSON and NEWELI, JJ., joined.
YEARY, J., filed a dissenting opinion in
which SLAUGHTER, J., joined. V/ALKER,
J., filed a dissenting opinion in whieh
SLAUGHTER, J., joined. KEEL, .I.,
concurred.

Opinion

[*438] Pet'Curiant.

ÛRNER

This is a subsequent application for writ of
habeas cotpus filed pursuant to the
provisions of T'exas Code <lf Criminaf
.ProççdtreÂr1i"cle I I ."û7 I . å.å.

In September 2008, a jury convicted
Applieant of the offonse of eapital inurder
for murdering a person in the course of
robbing him. -{slr-tff::rl Çc¡le3_l I "03ú}Xæ"
The jury answered the spee ial issues
submitted irursuant t{.} J,q¿.gs .{ìqdç i¡f.
iìe1¡¡ r.fiai J"¡""r¿.ç;g<J.r¡t.ç-- ¡\.¡:l-i"ç-l"q -;, ''i.S-7 ¡, a n d rh e
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trial courú, aeeordingly, set punishment at
death. This Court affînned Applicant's
conviction and sentence on direct appeal"
*I{q¡:E¿ :t¿, .5{ø¡ç, Nq, 4P-76"ûlB- ?010 Tex,

App, _ Oq.t* 6, ?QlÐ(not designared for
publication). This Court denied relief on
Applicant's initial post-conviction
application for writ of habeas corpus. Èlr
pttrte Srorç.v, Nq, WW^7 5,8?8-l]1t " ?A1 1 Te¿,.

Ç¡iry,. AHt. Unpub. LEXIS 44-t (Tex. Crim.
Åpp. June 15" ?011Xnot designated for
publication). After Applicant unsuccessfully
pursued relief in federal habeas eour-t, the
trial court set [**2] an execution date for
April 12,2077.

On March 31 , 2017, Applieant filed this
subsequent application for writ of habeas
corpus raising six claims for relief. On
preliminary review, we found that the
following four claims arguably satisfîed the
requirements of Article 1 l .97 t" $ f :

2. The State of Texas denied Applicant
his right to due process under the
li¡Ur¡iqqlrtlr-_ -Ânç¡&fuï.ç¡f_- rcì.* rhc
(.q¡¡s¿¿js$s¡r_qrf _rl¡sl:dlcd"_ $l¿lss by
arguing aggravating evidenee the
prosecution knew to be false.

3. The prosecution introduced false
evidenee, thereby depriving Applieant of
a faft punishment trial and in violation
of the ECUfqqUth ,A$çlrdlllgß rc¡ rhe
Cexrstitulion q¡f the l,lnired Íifates

4. The State of, Texas denied Applieant
his right to Due Proeess under the
l ç-uüp r:-¡I&- -**es:rä#Írg11-. --, 1ç_ _. _ " _I!N
ílç¡:¡l.iXlil¡!_¡l! -ef, l}lç f,,l¡¡llr¡J 5ìt¡¡tr:s bo,,

suppressing mitigating evidenee.

5. By arguing false aggravating evidence
and suppressing mitigating evidence, the
State of Texas has rendered the death
sentenee in this case unreliable under the
Fig,hth and Fqqr;teçl!*¡ .Amendllrents to
thç Çclns-trtu,tieu qrf thq Um-tçd States.

These claims arise from a statement that a
prosecutor made during closing argument at
the punishment phase of trial that "all of
fthe victirn's] family and everyone who
loved him believe the death penalty is
appropriate." Applicant contends that he
recently discovered that the parents of the
victim were opposed to the death penalty
and they communicated their views to the
State prior to trial. [**3] Applicant asserts
that he meets Sectiern 5 because the factual
basis of these claims was unavailable on the
date he filed his initial writ application. l'ex,
Cios!ç_Crim. Proc. Art. I 1.07 t._g S(a.XI).

Because the record was not sufficient to
determine with assurance whether Applicant
could have previously discovered the
evidenee cornplained of in these elaims, on
Aprii 7, 2A77, \rye stayed Applicant,s
execution and remanded this ease for the
trial court to develop the record. \tr/e ordered
the trial eourt to make findings of f¿ct and
conclusions of law regarding whether the
factual basis of these claims lvas
ascertainable [*439] through the exercise of
reasonable diligence on or before the date
the initial applieation was filed. We further
instmcted the trial court to review the merits
of the clairns if it determined that the factual
basis wâs rnot ascerfair¡ab¡]e throtrgl.l {he
ex*r"ci s* of r*asonirbåe di l ígÐfte{:.
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Following a three-day hearing in Scptember
and tetober 2t17, the trial eourt adopted
Applicant's proposed findings of fact and
conclusions of law. The trial eourt found
that the remanded elaims met Seetþn 5 and
had merit, and it recommcnded that
punishment relief be granted. IVe disagree.

On post-convietion review of habeas corpus
applieations, the eonvieting eourt [**4] is
the u'original factfinder*'and this Court is the
"ultimate factfinder." Ex parte Thuqseru 546
$.1Y.3d 145* I j7 (Tex. Crirn. App. ?017),
citing Ex psríe Reçd, Ul $".Y{.3*dJ}9&.727
(Tpx,* Çrim. 4pn. ...2008). In most
circumstances, we defer to the trial judge's
findings of fäct and conelusions of law
because the trial judge is in the best position
to assess the credibility of the witnesses. 1d.

We will defer to and accept a trial judge's
findings of fuct and conclusions of law
when they are supported by the record. Id.
But if our independent review of the record
reveals circumstances that contradict or
undermine the trial judge's findings and
conclusions, we can exercise our authority
to enter eeintrary findings and eonelusions.
rd.

At the hearing on remand, the prosecutors

Onc of thc proseeutors testified that he toid
trial counsel [**5] that the victim's parents

"preferrod not to be contacted." But that
proseeutor further testified that he told trial
eounsel "that they werc eertainly free to
eontaet them" if they wisheel to do so.

Robert Ford, who was Applicant's habeas
counsel on his initial writ application, is
now deeeased" The trial eouú found that
Ford did not know that thc victim's parents
opposed a death sentence for Applicant"
This finding is not supported by the record.
Applicant did not present any evidence
showing what Ford did or did not know
regarding the victim's parents' anti-death
penalty views. The vietim's father testifîed
that he has disclosed his anti-death penalty
views to "anybody that wants to know or
has ever asked me." This testimony
undermines the trial court's finding that the
factual basis of the remanded claims was
not ascertainable through the exercise of
reasonable diligence prior to the filing of the
initial writ application. And although the
trial court found that Ford generally "had a
strong reputation for his eliligenee,u'
Applieant presented no evidence showing
that Ford was diligent in his particular case.

testified that they told triai counsel about the Based on our own review, we conclude that
victim's parents' anti-death penalty views Applicant has failed to meet his
prior to trial" However, the proseeutors burden [**6] to show that the factual basis
acknowledged that those discussions were for the remanded claims was unavailable on
not documented orformalized.Trial counsel the date he filed the previous application.
testified that they could not remember if the With regarcl to Claims Z, 3, 4, and S,
State told them this information" We defer Applieant has faited to satisS the
to the trial court's credibility choice in favor requirements of ggçiç ll $7.!, ä S.
of trial eounsel and the finding that the State
did nst infornt trial eounsef ahout the We have also review*et ApXllieant's elaims

vjeÉim'sparenËs'anti-el*alhpenaåúyviews. últa! n';".v15' dis':o-.'tr:et *,¿ieln*nee "cctxpcls
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relief' (Claim 1) and the State violated the
Lqq{t-e,enth Arpe$dn¡çnt by seeking death in
this case (Claim 6). With regard to these
claims, we find that Applieant [*440J has
also failed to satisff the requirements eif
Artiçlç ll"0?1, $ 5" Acceirdingly, we
dismiss all of Applicant's claims as an abuse
of the writ without reviewing the merits.

IT IS SO OR.EERED THIS THE zND
DAY OF OCTOBER, 20T9"

Publish

Concur by: HERVEY

Concur

Ç9NCUBR.TNG OI}INI-QN

I join the Court in dismissing Applicant's
writ application because he cannot
overoome the Sectio_n 5 subsequent writ bar.
I write separately to briefiy address Judge
Yeary's suggcstion that order briefing on
whether the State's elosing argument, which
is not evidence, amounted to the knowing
use of false evidence against Applicant. I
also write soparately to address a better
analytical framework, Applicant's Brady
ciaim, and the Crime Victims' Rights Act.
Tl.

This case is not a false-evidenee Çase

because no evidence of the family's
preferenee [**7] was introduced at trial"
That should be the end of the analysis.
Tirere is no questiein of whctlier Applieant's

ciaim fïts neattry within our false*evidenee
jurisprudence; it does not fit at all, even in
some "yet-to-be-fu11y-articulated way," and
asking the parties to brief a elairn which
Applieant ean never win is an exercise in
tutility" Dissønting Op. at 2 (Veary, J.).

II.

ïnstead of taking the radical step of possibly
reeognizing a new duo-process ground for
relief based on a legal fiction fabricated by
this Court, we eould apply longstanding,
well-settled precedent from the {Jnited
States Supreme Court.

It is well established that comments and
ceinduct by a prclseeutor during trial or at a
sentencing proceeding might amount to
prosecutorial misconduct depriving a
defendant of due process. ßol1t¿,.Up_**1,.

ûklattprua".5I? í.j"fl, I. ,t?-J3, I l4 S {..i:
20ûll" I29 L. Ed. 2d I 11994) (death-penalty
sentencing proceeding); Wller u- Stute,l*I
$.\4/.2d 382. 3IlI'l-cx l¿l&*"ApÊ. -l 187.ì
(trial) (citing llarden \,. Iþ/qin1a,t'ight^ 477_

u.S. l68Jü6 S. Ct.24ó4.9l l-. td Zd_144
( I986'),). A proseeutor's irnproper trial
eomments violate the [.qgr{.çe{$¡
An:SndmØl if they "so infected the trial
with unfairness as to make the resulting
conviction a denial of due process." üg&{K,
477 ,].$. at X B I (quoting Ðat:uzç¿lJ¡* _u:

l.)s.Cltriqic¡"îþro. 4I(> U.,\ {>i7 ,"(i43. 24 g. Ci.
,i_868"__40_*L"__lrd.* ?4 _431_ (]etâ)). A
prosecutor's improper sentencing comments
vicllate the hìi¡ü,ttcerrt.h Ail*ridlne¡rt if they
so infected the sentencing proceeding with
unfairness as to rcnder the jury's imposition
of the death penalty [oo'8] a clenial of elue
pro*CI$s" {.Ìt,¿t3't{,t,ytt!, i i2 {,j,S, irl ,}2. This tmsf
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is neecssarily a general one beeause in these

ffpes of eases the State did not deny a
defendant "the benefît of a specifie
constitutional right, such as the right to
counsel, or in whieh the remarks s0
prejudiced a speeífie right as tn amount to a
denial of that rig;ht."t Id.

[*44I] Instead of resorting to creating
some kind of novcl, eonstitutional "psuedo
false-evidence" jurisprudence, we eould use
the well-known Darden test. The problem
here, as the Court points out, is that the
factual predicate for Applicant's claims-
regardless of how you characterize them
(e.g., false evidence, Brady, Darden, etc.)-
is not newly available, so we eannot reaeh
the merits of those claims.

ru.

Second, even if we assume that the State's
knowledge of the victim's parents' position
on the death penalty was information
favorable to Applicant and that the State
suppressed it, I fail to see how Applicant
ean show that the information is material.

ln B ¡' ç sfi¡^ v " M rzr:y, I a n d ̂  3U__ U. S._!å*gl_ S=

Ct, lJ.' {f., lû }-. Ed" Zd 2t : (1973ì, Brady
and a co-defundant murdered the vietim.
Erady admitted his guilt but sought to avoid
the death penalty by arguingthat he was not

rJudgc Yeary claims that DÀtcþ4 and lþJ¡3.Jt.t(¿, among others, arc
easily distinguishable bascd on their facts. I agree, but that misses
the poinf. The t.)-nrdcr¡/l{o[n?no test is used to determine whether
impropcr contrnents by a prosecutor rise to the levol ofa clue-process
violation becausc the comments could so infect the sentencing

¡rroceedíng with unfain:ess as to render thc jury's imposition of the
death penalty a denial of duc proeess. j-f-çüiq¿.1¡." j-lj],!]& iU*I']. It
scems obvious to rne that, if a prosccutor makes false statcntents
clurin¡¡ closing ârgumenT. thc¡se eoul¿l bc con"^idrrcli unclcr fh¿
I)arden tesf:.

the shooter, his co-defondant wâs.
Unbeknownst to Brady, his co*
defendant [**9] gave a statement to police
in whieh he admitred rhar he kilted the
vietim" Brady did not learn of his co*
defendant's staternent, however, until af,úer

he was convicted because it was suppressed
by the State. The Supreme Court agreed that
Brady was entitled to a new trial because
the statement was "hightry signifieant to the
prirnary jury issue" of whether a death
sentence was appropriate to his level of
participation in the crime.

This case is not like Brqú,. Applicant
admitted that, after his co-defèndant shot the
kneeling victim in the back of the head, he
shot the victim at least four more times
because he "kind of got caught up in all of
it." He made those admissions only after
repeatedly lying about his level of
participation in the murder. Initially, he
claimed that a fictional person killed the
victim, then he told police that someone
named Carlos, whom Applicant did not like
and who had nothing to do with the crimes,
was the shooter. In another variation, he
said that he was only the get-arvay driver.
Ultirnately, he eonceded that he planned the
robbery and directed his co-deftndant
during the robbery. And this was not some
spur of the moment crime. Applicant wrote
his plan down, [n*10] then later attempted
to burn it. They knew when the fîrst
employee (the victim) would amive to work
that rnorning and that he wouid be alone.
They knew when the next person woulcl
arrive at work, so they could leave befbre
his arrival" They brought a loaded weapon"
Anei Éhey íntentierna[Ìy ki]leal t]re u"'ictirn

Fa6¡* 5 nf 30
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exeOutiOn style"

The vietim's wife was the first person to
testiS et the punishment phase. Her
testimony was brie{ but powerful. TVhen
asked to describe the impact of her
husbandus death on her, she said that,

Well, I had just come back from lunch,
and I was having a pretty good day, and
I was pulled into an offiee at my offîee"
And my best friend was there, and she
was crying, and there was a police
officer" And I kind of walked in, was
kind of confused. Never figured
anything had happened. And then the
police officer just told me that Jonas was
dead; he was killed"

[*442] It's kind of a blur, to be honest
with you, as to how my reaction was. I
think I started screaming at that point.
You know, in that moment, I knew my
life was never, ever going to be the
same. It feft like my entirc lifu had
crumbled right in front of me. It felt like
someone haef pushed rnc into a hole and
there was no way [**tr1] cf getting out
of it" Jonas and I had planned on having
children" 'We owned a home together. I
knew I was never going to live there
again, which l never did.
I had to tell his parents. And how do you
tell, you know, the rnother of, their only
child that, "f'm sorry, you are never
going to have grandchildren, and I'rn
sorry your son was murdered?" I never
sìept again without medication. I started
going to a therapist the next week and
had panie attacks eveiy night and was
tem"ified Éhat at ãny rmÕrTxcnt in my Ìife,
silrïtûÕi1o ï iov*el rvas g*ing Éo eÌie" ,{nctr I

eouldn't be in a creiwded room. I hael to
ieave the job that I loved for scveral
months"
ï mean, it was just 

- my whole life, it
was horrible" Everything has ehanged.
It's like my life is okay nowe but it,s
never going to be as good it was. He and
I were so in love, and we were so happy
together. And he made evety day just
b,etter treeause ho was part of it" And
now everything that I thought I was
going to have, I am just never going to
have.
So it's kind of harcl to describe how it
impacts you" But çvery single way
something could impact you, it has
impacted metbatway"

Some jurors were crying during her
testimony. There was also evidence that,
after [** 12] executing the victim, Applicant
and his co-defendant went to Cash America
to shop, then Braum's to eat, before
returning to Cash America. Surveillance
video taken in Cash America showed
Applicant and his co-defendant joking and
laughing with eaeh other whiie they looked
for something to buy with the money that
they stole" Other evidenee showed that,
befbre the murder, Applicant robbed
numerous drug dealers because he knew
that they would not report the robberies to
the police" On the other hand, more than a
half-dozen witnessos, who personally knew
Applicant, testified in great detail why the
jury should spare his life.

In iight of all of this, it is difficult-if not
imp<lssible-to conclucle that the vietim's
parents' gencraï oppositioll t.o tlre c{eath
penalty werulel uast u'the whoie çast; in a
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Ed. 2d 342 (.1976). Consequently, even if
the basis for Applicant's Brady claim was
not known when he filed his subsequent
writ application, whieh
and setting this case to
the "due diligenee"
unnecessary.

TV"

is doubtful, filing
get briefrng about

requirement is

For years, great debate over proseeutorial
discretion in seeking the death penalry has
existed. And attention to the facts and
circumstances [**13] of each case
necessarily includes the rights of the victim
of a crime. But even legislative
consideration of victims' rights only directs
prosecutors to keep victims informed! A
victim's desires, wishes, thoughts, and
suggestions should be, and often are, sought
nut by prosecutors, but the victim's wishes
do not override prosecutorial discretion,
including regarding whether to seek the
death penalty"

\/

With these comments, I Çoncìr in the
Court's dismissal of Applieant's subsequent
applieation for a writ of habeas corpus.

Publish

Filed: Oetober 2,2019

Dissenf by: YEARY; WALKEIT

584 S.W3d 4,37,*4â,2;2û19 Tex. trim. App" LËXIS gSB, "*12

difíbrent light " " . "" United S=Íqlg:s:¿,.Ágttrs"

[ 
*443 ] ÐÃggp_M:tNç_û_ ryINIpry

During her final summation at the
punishment phase of Applieant's eapital
murder trial, thc prosecutor made the
following statement:

And it should go without saying that all
of the Jonas's [the victim's] farnily and
ovcryono who loved hirn believe the
death penalfy is appropriate.

It is bad enough that there was no evidence
in the record to support this statement.
Applicant now claims that, as it later turned
out, it was also patently false.t

Applicant has filed a subsequent post-
conviction application for writ of habeas
corpus, alleging (among other things) that
the prosecutor's statement
constituted [** 14] the knowing use of false
evidence and that the fuilure to disclose its
falsehood constituted suppressed evidence
that was f,avorable to the defense, under

rWe remanded this cause for additional record development with
respect to whether Applicant's vaúous claims satisfied ¡l*lçlç
Jl.q?l. ,Sç"Ctip"l j{91fi^), and instn¡cted thc trial courr ro procccd ro
the merits should it find no abuse of the writ under that provìsion. l.::
¿rrqlc,--'!þr;g¿ Nt:. _S:l_ì.ff.S2-$:-Q?,_2*Qjf-,.Iç:r ll_til¡,-.1::n. -\¿rfmúi.
L[::XIS ?83. 201? wl, l3l(j34iì ('] cx. ()in¡. .Apu Ârlr,-].-ìQLA (not
designated forpublication); ltiX. (lOt)Ì:-ì (.'ltlX.l. PRO(_. ürr. J1.0?J.

$*!eXD. At an evidentiary hearing on remand, the victim's parents
testified that, not only were thcy opposed to the death penalty in the
abstract, fhey were also specifically opposed to the State's efforts to
obtain the death pcnalty for Applicant's murder of their son. They
also maintained that they informed the prosecutors that they opposed
the death penalty, both generally and as applied to Applicant, during
their initial meeting with the State. While this testimony did not go
entirely un-impeached during the writ hearing, the convicting courf
has rccommended fhat we find that the State's rebuttal evidence lacks
credibility. While it may be tempting to rely on information
developed at the hearing, we must first decide whether we agree with
the trial courl's determination that the plcadings in this case satisfy
'ihe requirernents of $tvLÍ+;i 5(a)lf ¡. F'or this reason, I will restricf my
r;wir consi¿leratir.rn ol the issu¿: of initial halrc¿rs e oulsr:)'s "rcasûn¿¡bie
diligcncc" to the facts contairiccl in fhc writ applicatioir itsell,

ffiissenf
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Today the Court dismisses Applicant's
various claims on the grounds that he "has
failed to meet his burden to show that the
factual basis for the remanded claims was
unavailable on the date he fîled" his initial
application fbr post-conviction habeas
corpus relief and therefore "failed to satisfy
the requirements of ,Artick¡ I 1.071,

Cocle Crjr:r. _Proç. ari. I i.û71, g 5(a)

þrohibiting courts from entertaining the
merits of a claim raised in a subsequent
post-conviction writ application unless the
application n'contains sufficient specific
facts establishing that" the faetual b'asis for
thc claim was unavailable when a previous
writ application was fîled). trt is not self-
evident to ffie, however, that the
writ [**15] application f¿ils to "contain
sufficient specific facts" to establish
unavailability. In my view, the Court should
at least file and set this eause to better
explain how it comes to that conclusion.
The Count seems to conclude that
Applicant's initial writ counsel did not
exereise "reasonable diligence" to
investigate sueh a elaim prior to fïiing
Åpplicant,s original post-eeinvieli¿in writ

584 $"W.3d 43V,"443; å019 Tex. Õrim. App. LËXIS g5g, o*14

MS*S*ß|*ffi.Ã*Sk apptieation. Court's ûrder at 4-S; see TeX.
¡i94" 1û._L. Ed.2d 2i5 (1963). Whitre Çpgle_ Çriry, prq-c,, ar:r, lt.Q?1, $ Sle) (a
Applicant's allegation does not fit neatly factual basis l*4441 was previously
within either the jurisprudence of false unavailable if it "was not asoertainable
evidence or that of the suppression of through the exereise of reasonablo
favorable evidence far Brady purposes, it diligenee" prior to the due date for &
would not be a streteh to conclude that the previous capiøI writ application). There is
prosecutor's statement, if indeed false, reason to doubt the propriefy of the Court's
violates due process in some yet-to-be-firl1y- conclusion, and we would benefit ftom
articulated way that is analogous to bottr of additional briefing from the parties.
these theories.

Specifically, there is reason to doubt-
whatever the ordinary parameters of
"reasonable diligence" might ultimately
prove to be in a habeas eorpus
investigation-that Applicant's initial
haboas counsel should have been required to
investigate the veraeity of assertions of fbct
that the prosecutor made during her closing
argument. The United States Supreme Court
has made it elear that due process will not
tolerate the imposition of a diligence
requirement [x*16] upon a habeas applicant
who claims deliberate and persistent
prosecutorial misconduct. See fJc,¡el¡,ç. v_:,.

lJynrlçs. Í4tr ti$. 668-*fr75'J6"" 124 S, Ç.1*

r ? 5 ú, lå7*À* Eå*zd_t l ú!,1?*0{}4} (" When
police or proseoutors coneeal signifîcant
exculpatory or impeaching rnaterial in the
State's possession, it is ordinarily incumbent
on the State to set the record straight."). And
that is, in essence, what Applicant appears
to claim has happened here.

In Banks, the State of Texas failed to
diselose, both at trial and at any point
during the subsequent post*conviction
proeeeclings, that one of its principal
punishment phase witnesses Ìrad testifîcd
fulsely. fçj. lV!._ÇTPt" {r$ü -s¡_ $81i" ft was not
r.lntiå Ï3anks tinaTly obtaíned dìseovery of the
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Statc's file and an evidentiary hearing
during federal habeas coqpus proecedings
thathe uncovered the falsehoods, as well as
the State's persistent failure to disclose
thcm. Id" at 684-85" The f,ederal district
courf grantod Banks a. new punishrnent*
phase hearing, while affirming the guilt
phase of his trial. Id. at 686-87. In rhe
appeal that followed, the State argued that
Applieant should not have been grantcd an
evidentiary hearing in frderal courf because
ho had not pursued his Brady claim with
suffïcient diligence during the state post-
eonviction habeas corpus proceodings, and
the Fifth Circuit agreed. [o*17] {_c,1, 

,at 
68_8_.

On petition for ceftiorari, however, tlic
United States Supreme Court reversed the
Fifth Circuit's judgment. It held thaf to
impose a requirement of diligence upon a
fbderal habeas applicant to pursue a Brødy
claim, even in the fae,e of sfubbornly
persistent prosecutorial denials that any
exculpatory or impeaching evidence
remained undisclosed, was inconsistent with
bedrock due process principles. ,Sse iql. &
ó94 ("[IJt was . . . äppropriate for lìanks to
assume that his proseeutors wor¡ld not stoop
to improper litigation conduct to advanee
prospects for gaining a conviction."); t{Ì.*"lf
{96 ("4 rule . . . declaring 'prosecutor may
hide, defundant must seek,' is not tenable in
a system constitutionally bound to accord
defendants due process."); id. at 698" (,Ít
was not incumbent on Banks to prove fthe
State'sl representations false; rather, Banks
was entitled to treat the prosoeutor's
submissions as truthful. ")"

Íx. is at Ìeast arguable tilat these såme
i:edroel< du* preieess pr:inciples shonld Lre

eonsidered when we construc the meaning
of "rcasonable diligenee" for purposes of
making the determination whethor
Applieant's present arguments were
"available" at the time when he filed his
original post*aonviction applieatiern
for [t*18] writ of habeas corpus in this
case" If we were to conclude that these
principles apply in a case like this, then the
Court would be mistaken evetl to ask
whether Applicant's original habeas
counsel, Robert Ford (now deceased), ever
tried to investigate the accuracy of the
prosecutor's assertion during l*4451 her
final arguments at the punishment phase of
trial-that all family members wanted
Applicant to be executed. Assuming that the
prosecutor's jury argument that the family
had endorsed Applicant's execution was
indeed false, the State has yet to "set the
record straight" with respect to the veracity
of that statement. Even as late as its original
response asking this Courf to dismiss
Applicant's subsequent writ application for
a f,ailure to establish reasonable ditrigence,
the State has fuileel to eoneeele tirat the
proseeutor's assertion wa$ false.

Because 'uit is ordinarily incumbent on the
State to set the record straightf,]" it], ,4t 

ö"lS*
J6,we should at least explore the possibility
that "reasonable diligence" should not be
read to embrace a requirement that original
state habeas counsel must seeond-guess the
truthfulness of a prosecutor's facfual
assertions during final argument in the
punishment phase [**19] of a. capital
murder trial.z X would at ieast fîle and set

2l do not ntean fo suggcsf that I believe it has yet becn csfablisltecl,

lì¡¡.. ' (ì .,f {)n¡ GL1ç .r drt üu
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I would arso order additionar briefins on the argued that the victim's family's belief that

merirs of Applieanrs ctaims. 
"Adilä 

i^':t.y:*ii,: *:":nnropriate 
punishment

r .:-^;^-- " --***.' - .rtlr urç vrÇ¿rm's murder is irrelevant to thebriefing would be appropriate because ;.:.
Appricanr's claims do ,rot ,"uå1";;;; Itture 

dangerousness special issue, and that

mold of eittrer 1) rhe pr*r*rrtutiäl 
";H; :1* 

i"unoropriatelv invades the jttry's

evidence ar 2) rhe suppression ;'";d"*; i:i::Y""TX'::" , 
under the mitigation

favorabre to rhe defense uoã*r- ;;;;; special issue' Tex' -c'de crim' Froc. .¿rt.

Indeed,onthesurface,eppn,Jitì';ilffiffi&'2b)(.1"\.Third,such
do not soem to invorve uri¿n"i)u ili, evidence has treen helel to be patently

rather, they seem to involv" uoåïdr¿î objectionable under the Eighth

error in the jury argument, "'"81:lf #îWi,u;,"inå ,!.ll!tr^tf'îßf:r'.the presentation of evidence was complete '^"'

and the pafties had closed. 
u vv'¡r'rvr" Applicant could have-but did not-make a

trial objection on any of these bases.a l{ad
The prosecutor assured the jury that oll of they done so, the error inherent in the
the victim's family supported the State's
attempt to obtain the death penalty for
Applicant. Even asSuming that this was 3whether the family thinks a dearh senrence for Appticant would be

objectively aCcurate, no evidgnce to that appropriate is simply irrelevant to the question whether he would

effecr was inrroduced at rrial. Applicant'; :ïÏTå:l;:#[îi#ï:i':,:ï::'¿,ï;'11,îîä,:ïii,:i
tfial COUnSel COUId thefefOfe haVe ?ft)i.lì. Whether it might be relevant to the jury's determination of
nhin^f^.l annn^j",_1 1,, -Å 1^..,..4 +L_^.. the wcight of thc mitigating cvidence is, perhaps, dcbatablc.'tcs.\-'t{vvLvu--tvL'uuulv'1uly ul-t dL rcäst tnfcc t.ìr.*le (;rirn. l)roc. ¡rt. 37.ü?1, ùl&1(!). But evcn if rclcvarx to the
grounefs" First, it constifuted fucts not in jury's mitigation d*erminarion, it is arguabty more prejudicial ttran

evidence, since no fämity member resrified T*ïï"k'lì""ïii:ffiJTjîj,ï#iîJ¿ïi;îî::$#:j::îi
to that efftet. See Í;'reemãn -v. StQtc:. -34{.} it rnight be objectionablc under Rute 403 for rhar reason. lsx. R.

$'w-Jd 717, 728 ('Ï.ex. Çrinr, ¿Lpp ?0111 #"Íå1"::3ilJi;,11ïYïil,:,:ïï,';:;Jå:JïT'nïli
penalty case is objectionable under the li&fuh .4rneryliacr:i. S'¿e

only to convey that l) z{pplicant has pled facts ro establish that it lsl. ll.lQ fi?Ei) (testimony from family members in a capital case

was false, and that the prosecutor knew it to be so; and 2) if thosc :"l""tit]g 
their opinions about appropriate punishment violates the

allegationsoffactaretrue,then,inthcabsenceofaconcássionbv i:igþJh ¿tntcndrner¡L); Bosse,137 s' ct' at 2 (applying llooth's

the stâte tlÌat the prosecutor,s assertion was false, Appellant maí holding to prohibit testimony from family mcmbers that a capital

well have alleged "sufficient specific facts to establish,itìrc statutoi murdcr defendant should receive the death penalty)'

"¡casonable diligence" requirement that would authorize him to aIn an affidavit attached to Applicant's subsequent writ application,
proceed to litigate his subsequent writ application. We may yet one of'his frial attomeys explains that he did not object because ,,I

conclude upon full litigation of thc issue that the assertion was nof believed that the Courl would find that the argument was ,invitecl,by
false aftcr all' and the State might then prevail on the merits. Elut the ancl in response to thc testimony that 1ve had intro¿ucecl fiom
question beforc us today is simply whether wo agrec with the nembers of [Appticant's] family asking that the jury spare his lifb.
convicting cou¡1's ultimate conclusion that Á.pplicant should bc As I beticverl that the Courf would ultimately ovem¡le my objcction

this eause and request additíonal briefing
from the parties regarding this possibitiry.
Because the Court does not, I dissent"

('oA prrseÇutor rTrä)¿ not usc closing
argurnents to present [**20] evidence that
is outside the reeord.")" Second, it might be

m.. - ,4^rcllj(j !L, ut ,)u
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prosCIcutCIrr$ essertion rnight have been
límited in eoneept tÕ an ordinary juw-
argument error, quite apart from the fact
thatit was false.s

But Applicant now elaims that it was also
false, a¡rd the record supports the conclusion
that Applicant's trial counsel did not know it
was false. And that part of Applieant's
pleadings injects additional due process
considerations into the ease, appropriate for
consideration in post-conviction habeas
corpus proceedings.6 Had Applicant's

5Bu! ofcourse, such emors would then be available on dircct appeal,
and not ordinarily the subject of a post-conviction application for
writ of habeas corpus-*much less a subsequent writ application. ,g¿¿

^1:.v 
parl¿: l1o,r:.y.44(r S.W.3d 78(i. 7BS-9{) j'lcx. Crim. ôptl. 20141

ftolding that only cãtegory one claims, under the rubric of fuftu.in v-.

S¡a¡c. IÌ,51 ,S-!!;Zrl;fi (TEx. CRrM. Am. 1993), can be raised for the
first timc in an initial post-conviction application for writ of habeas
corpus when it could havc bccn, but was not, raísed on direct appeal;
but waming that eveû such a category one Marin claim nray not be
actionable in a subsequent writ application).

6Judge Hewey argues that, instead of conceptualizing this case along
the lines of a false-evidence or suppression-of-mitigating-evidence
theory of due proccss, we should analyzn it under the rubric of cases
such as lfuLier-:¿. !l:9urcrsh¿ujJj$=Éc=!b_S._ÇL 2,36|!1-t-
,Uri-l.il4_{ll-9$-l_), and ßr¿a.atu.u^QlJdh,¿!Jj.sr._11?-t:*!,_j, il4.S Cr.
21,$4,]2L1-.Ixì.-2d I (1994). Ilut those cases are plainly
distinguishable. Darden involved a prosecutor,s runaway rheto¡ical
flourishes during his summation, and the question was simply
whether his rhetoric was so much more prejudicial tharr probative as
to surpass the tolerances of due process. lll_ll.S_¡-t_-l7g-g3. In
Romano, the State was pennitted to infroduce evidcnce that the
defendant had previously rcceived the death penalty from another
jury in anothcr case*-which case tvas later reversed on appeal. The
question was whether informing thc jury of that prior death sentence
rendered his subsequent capital punishment proceeding
eonstihltionally unfair because it undermined thc jury's sense of
responsibility for determíning thc appropriateness of the ,death
penalf for the sccond capital offense. 4p:¿a¿¡¿_5 f 2_,I¿ ¡*-_ârl.
Neither ofthese cascs involved an insertion befiore the jury of fucts
that were--¡rot just hypcrbolic or inflammatory or trivializing- but
also false. Il'the prosecutor knowingly injected a falsehood into the
punishmcnt proceedings, that m¿y wcll scrve fo reduce fhe level of
materiality Applicant must satisfy in order to prevail on his clue
proct:ss clainr.S'ee l:.¿. ptt.:tç:.l,t.t.lpt!t{*_ jj7(l $,il:.3r,i ZJO. ta:(l:2i ( ¡çX,
L,iitii, '".;::,:, l¡ì llì; {}(e I!rr, P.J., *c¡rcurnr6) {noting thar rlio
rnateriâlify stan<Jard fbr the k¡ror¿'ing use of. false evidcncc in a post

L*447] triai lawyers been a\x/are that the
prosCIcutor¡s family-endorsement argument
was not just objeetionable, but also falso,
they might \Ã/ell have [**21] been
dissatisfied with merely olrjecting to it as
facts eutsidc the rerCIrd ür facts
constitutionally inappropriate to the jury's
punishment*phase function. They might
have regarded a judicial instzuction to the
.jury to disregard the prosecutor?s argument
as inadequately remedial.

Instead, having been taken by surprise \¡/hen
the prosecutor rnade her false assertion,
Applicant's trial counsel may well have
preferred, had they known it was false, not
merely ta object to it änd to seek an
instruction to the jury to disregard it, but to
actually refute it with-wait for it-
evidence. They might have preferred to
invoke ,{r"ticle 36.02*_of ¿!:e Codo ûf
Ciriminal llroeedure to ask the trial court to
reopen the evidence so that the parents (at
least) could rectiõ/ the prosecutorrs
frlsehood under oath.7 Of course, because
the State had nert told defense oounsel that
the parents aetually opposed the <ieath
penalty for Applicant (or sû Applicant
claims), Applicant argues that this now-
favorable evidence was suppressed, and
Applicant's trial counsel did not know that
asking the trial courf to re-open the case for
the introduction of rebuttal evidence was an

conviction habeas corpus proceedings "is the same as the harrl
ståndard for constitutional error on direct appeal"). Indeed, this
potentiality is one reason, among many, that it would benefit thc
Couft to filc and set this causo and obtain bricfìng from the parties.

lSee )i;:.;. (-<¡jit,!.,rru. JlIaçì, ¿tì, .iÍ.!Ì;l ("Thc courl shalt allow
festimony to bc introduÇed aî any time br'-þre the ttrgument o-f a
¿u¿¡,ss ¡ xoncludcà, if il a¡,puarr rir¡r, rt is rrcu[ss¿try t0 A dìjc
a¡1nlínistration of, justice.") (ern¡rhasis addecl).

e¡f 3ûi'Ë1$t; t I



What I would not do is simply declare that
Applicant's original writ ç6unsel-\¡/ho is
norv deceased and unable to respond to
clairns about his diligence-failed to
diligontly investigate the present etraims, and
dismiss the subsequent writ application on
that basis. I would file and set the cause and
ordor additional briefing, as indicated
above. Beeause the Court does not, I
respectfully dissent"

FILED: October 2,2019

PUBLISH
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-*-"@plieant, \,vas

convicted of capital murder fur intentionally
eausing the death of Jonas Cherry while in
the course of committing robbery. During
the State's punishrnent phase closing
argument, one of the prosecutors, Christy
Jack,r said in refurence to testimony by
Applieant's fumily members:

*- and you know what?

I{is whole fumiiy got up here yestarday
and they pled for yon to spare his tifu.

584 S.W.3d 437 , 
.447;2019 Tex. Õrim. App. tËXtS pîB, ""?^1

option. In this sen$ee then, Applieant's claírn And it shCIr.rld go without saying that attr
seems at least analogous [u*22j ta a ßrødy of, Jonas's famity and everyone who
claim, if not also a false-evidence elaim. I loved him believe the death penalty is
would order the parties to brief both of these appropriate.
elaims.

Rep. R. vol" 39, 12, Stererv l:,_Statc:,Ne. Ap*
76.018. 2010 ]þx. Crim. App. -Unpuli.
I,EXI$ -602 - (Tçx. Çrirn,, år:p. Oçr" 6"
2010") [**23] . After the statement was
made, Applieant's trial eounsol did not
object. Following deliberation, the jury
answered the speeial issues set forth in
article 37.û71 of the Code of -Crir¡inal
Procedure, and the trial courl sentenced
Applicant to death. On direct appeal, we
affirmed the conviction and sentence in an

["448] unpublisheel opinion" .{.¿{-ZSj_A*þX"
Crirn. App. Unpub. LEXIS 6û2. 20tf) WL
3901416 af"_ *25 (not designated for
publication). Shortly thereafter, Applicant
sought habeas corpus relief, which we
denied. lir: pr¡¡fe S'rrr¡-ú?. Nû. J,VIt-T5,S2gl
Ql. ?0-1,1 T"ex' Çriry. ApP. IJqpvb" [',EX{S
44ï. 2011 \&L 242û7û7 (Tr:x. {lrim. App.
.tUne 1_f_ _?_-0-1.Ð (nor designared for
publieation)"

In December of 2A16, Applieant's trial
counsel became aware that Jack's statement
during closing argument, that "all of Jonas's
family and everyone who loved him believe
the death penalty is appropriate," was in fact
false. Jonas Cherryz's parents, Dr. Judith
Cherry and Glcnn Cherry, hael long been
opposed to the death penalty, and the State's
prosecutors-Christy .Iaek and Roberf
Foran2 --knew prior to trial that the Cherrys
were opposed to the death penalty.

2"lexas llar No, 07220ó00

Fnge 1ã *f 3û
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T<lday, we atre presented with Applíeamt's applieatíon rr in â. previorlsly eonsidereel
second applieation for a writ of habeas application fîled rurder this article ûr
corpus relating to this case, based on claims Articlç, ! 1,07 beeause the faetual or legal
relating both to the failure of the basis for the elaim was unavailable on
proseeution ta disolose ttre fact that the the date the applicant filed the previous
eherrys wçre opposed to úhe death penalty applieation;
and to Jack's ï**241 closing argument in
which she falsely told the .¡urf trrat t6" Q) bv a preponderance of the evidence,

,ff#'"î:åïåffî,î:Ji:,*:î:i,1"åî'* 3 ,5:.'åå"iil1Ji'ii"#ii:,'il::i
concludes that Appticant's claims are not eould have found the applicant guilty
reviewable d.ue toìhe procedural bar against beyond a reasonable doubt; or

subsequent applications under articte 11J07 I r
g 5 and summãrnydismisse- hiö;ffi; ['J, H,;täffij"ïiäï'ði*!}'ïäJJ
as an abuse of the writ" Because I dr¡ae13e ðonstit*tion no rational juror wouldthat Applicant's claims are procedurally Àuu* urrr*ered in the state,s favor one orbarred' I respectfirlly dissent' more of the speciar issues that were

submitted to the jury in the applicant's

r - p:cfres,-5 
i:;r^;;.d"r 

Articlq 37;Û?1., 37"û?l 1, or

1d I S(aXI):f3i. Applicant argues that the3 Article I I.l)7å, governing habeas discovery of the Cherrys' opposition to the
colpus procedure in death penalty cases, death penalty is a facfiial basis under $provides in $ 5-(d: S(-Ðilj ttrrat was unavailable whcn hc filcd

$qC. 5. (a) If a subsequent application his initial writ application, allowing us to
for a wrir of habeas ,oip,r, i- ãi*6;fr;;. _con:lder 

the merits of his cument

filing an initial applicatior, 
" ;;*;;; 

application' A factual basis is unavailable if
not consider the merits of or g.*t;;ll"f 1t 

*_"_- not ascertainable through the exercise

based on the subsequenr upphr;ri;" "^. " :ll,:utonuble 
diligence on or before the dato

of the previous application. Id. pr1." J ,Í.ûZ l $

Tex. Code Crim. Froc.,4nn. ar1. 11.071 -q9 5&). trn Lernlce, this Court explained that
5(a). This procedural bar under -ç- 5la) can "reasonable diligence" suggests at least
be defrated if the subsequent application some kind of inquiry has been made into
includes suffieient specific facts l*4491 the matter at issue. !:,yJ&rtç-!,,sulig,
establishingthat: l3*-$.W"3d 791,*@

20Qq), overruled on other grounds by fi,X(i) tlre cu*ent eiaims and issues have 1?##p. /3¡:gçt:¿,*J,L3-,S_E!åel*?&J tr;g¡._i¡i,r.,,not lrcen and eE:utrd mert Ìrave been åp#_?(}l .]).
pr*semt*c3 pr*våously ill n Ëirn*ly inicial

F;:g* '13 *{ 3û
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Fcurteentl-r

this case.

After reviewing Applicant's writ
application, we found that claims two
through five arguably satisfied $. j, but we
concluded that the record was insuffîcient to
determine, with assurance, whether
Applicant could have previously discovered
the evidonce about which he eomplained. &
¿øfs* L?-lla&
Criru. .ApÏ:r, Unpub" LEXI,$ 293- ?{lt7 WL

?}fl¡ (not designated for publicarion). We
remanded to the trial court to further
develop the record, to make findings of fact
and conclusions of law regarding whcther
the facfuaI basis of those claims was
asceftainable through the exercise of
reasonable diligence on or before the date
the initial application was fîled, ancl to
review the merits of Appiicant's claims. /d.

llu.rs¡ìa$t to s*r remand o¡:efer, Ëk* triaÌ eoui:t

the Eigh{h and Fou¡teçnth .Anlcnd*rents_;
and (6) the State violated the
Amen<lrnent by seeking death in

ff * Tåre Current,{ppÏÌeation

In this application, Applicant raises six
claims, that: (1) newly-discovered evidence
"eompeis relief'; (2) the State denicd him
his right to due process because it argued
"evidence" it knew to be false; (3) [**26]
thc State introduced fatse evidence which
unconstilutionally deprived him of a fair
punishment trial; (4) the State denied him
his right to due proecss by suppressing
mitigating evidence; (5) bV arguing false
aggravating evidence and suppressing
mitigating evidence, the State rendered the
death sentence in this case unreliable undor

held & Írearing in whieh the attclmeys
involved in Applicant's case [**27j
testified, ineluding atfornoys f,or both
Applicant and for the State, except for his
habeas counsel CIn the initial writ
applieation, Robert Ford, who is deeeasecl"
Additionally, the Cherrys testified. The trial
court made the following findings of fact:

A" Robert Ford exereÍsed due
diligence as habeas eounsel

l. Robert Ford, now deceased, was state
habeas counsel for Applicant in his
initial state writ brought under ?.rt.
JJ*OZ!.
2" Glenn and Judith Cherry, the parents
of the victim, opposed Applicant
receiving the death penalty.
3. Robert Foran and Christy Jack were
the trial prosecutors for the State in both
this case and in the co-defendant, Mark
Porler's, case. Both Foran and Jack
knew, prior to Applicant's trial, that
Glenn and Judith Cirerry opposed
Applieant reeeiving the death penalty.

4. Neither Foran nor Jack nor anyone
else from the State, ever informed Mr.
Ford that Glenn and Judith Cherry
opposed a dçath sentence for Applicant.
Likewise, neither Foran nor Jack, nor
anyone else frorn the State ever
informed Lurry Moore, Bill Ray
(Applicant's trial attomeys), or Mark
Daniel or Tim lvfoore (the co-defendant's
attorneys), that Gienn and Judith Cherry
opposed the death penalty fibr both
Ap¡rlieant [**?E] anef his co*defenelant,
1 lf ^,-1, Ytr,, ,r ^,-lvrLì.i lt I (ir i.Lil ^

Fag* 14 *f 3ü
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5. Tarrant County Assistant trlistrict
Attomey Edward u'Chip" Wilkinson,
who represented the State on direct
appeal and during the initial state habeas
proeeedings, vyas unaware of the
Chenys' opposition to ^Apptrieant
receiving the death penalty.

6. Mr" Ford had a strong reputation for
his diligence. He was described by
various attorneys and judges as

"extremely zealous," "tenacious,"
[*450] "very aggressive," "gifted," a

"passionate lawyer," "fearless advocate,"
"extremely diligent," and invariably
regarded as an exceptional and diligent
attourey.
7. This Court finds that in most cases
family members of murder victims do
not wish to speak to lawyers
representing the person found guilty of
killing their loved one.
8. This Court finds that it is highly
unusual, in cases such as this one, for
the parents of the murder victim to
oppose the death penalty for their child's
rnurderer.
9" Robert Foran told Bill Ray and Larry
Irïoore, trial eounsei for Applieant, that
the Cherrys "prefbrred not to be
contacted."

10. No witness to these proceedings
faulted Mr. Ford or any other of
Applicant's counsel, or any of the co-
defbndant's counsCIl fnr failing to eontaet
the Chenys to [**29] determine their
views on their respective clients
reeeiving the death penaity.
I1. üÏmisúy Jaek elid not infbmn h,fr" llord
that the üherrys clpposed the ere¿lttl

penalty for the Applieant and was not
aware of anyone clse informing him of
that fact.
12" Robert Foran did not inform Mr"
Ford that the Cherrys opposed the death
penalfy for the ,{pptricant and was not
aware of anyone else informing him of
that fact"
13. Mr. Ford did not know that the
Cherrys opposed the death penalty for
the Applicant, his client.
14. Mr. Ford would not have discovered
the factual basis of these claims through
the exercise of reasonable diligence"
15" The factual basis of the four claims
before this Court, i.e., the Cherryrs'
opposition to Applicant receiving the
death penalty and the corresponding
false argument made by trial prosecutor
Jack, was not ascertainable by Applicant
or his counsel, through the exercise of
reasonalrle diligence on May 26, 20II,
the day the initial state writ was due and
was filed.

16. This Court fuither finds that the
failure of Mr" Ford to ascertain the
Cherrys' opposition to the death penalty
in general and speeifieally as to the
Applicant, does not constitute a lack of
reasonable diligence. [**30]
17. This Court finds that Mr. Ford acted
with reasonable diligence.

B. Findings of Faet RegardÍng Claíms
Two, Three, and Five; whether the
proseeution introdueed known, false
evidenee, and rnade l<nown fa[se
æsscx"ÉËCIms dnrrimg än"gr.exmeclt, ûårat úhe

Cårenrys sn¡tprCInúa:el * eåeath sexrtemae

Í1",¿¿.4ã,-f?n, c¡LJç r.r uì v\.,
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for App[icemt"
18. Glenn and Judith eherry opposod
Applicant receiving the death penalty
and communicated their opposition to
trial prosecutors Robert Foran and
Christy "[aek, the first time they met
about the case, prior to trial.
19. Both Christy Jaek and Robert Foran
knew the Cherrys opposed Applicant
receiving the death penalty.
20. Neither Chrisfy Jack, nor Robert
Foran, nor anyone else from the State
disclosed, or otherwise communicated to
Applieant's trial eounsel, Larry Moore or
Bill Ray that Glenn and Judith Cherry
opposed the death penalty for the client,
Paul Storey.

21. At punishment, Christy Jack argued
to the jury, in pertinent part, "And it
should go without saying [*451] that
all of Jonas [Cherry's] family and
everyone who loved him believe the
death penalty is appropriate."
22. This argument was improper
because it was outside the recorel.

23" Chrísty Jack's argument was
prejudicial in as rnuch as it
purported [**31] to interject the wishes
of the victim's fbmily for the jury to
retum a verdict of death for Applicant,
which is constitutionally impermissible.
24. Christy Jack conceded during the
habeas proeeeding that her argument
was outside the record and irnproper but
she did not think it would result in a
mistrial.
25. The Chenys'opposition to the death
penalty ancl iheir erpposition to
Applieant's exeeution is lelng*standing

and deeply-felf"
26. Christy Jaek testified Glenn Cheny
approaehed hor affer Marilyn Shanklø,
Paul Storey's mother, testifïed at
punishment a¡rd asked, "do you want me
to or should I testifv fliat we want the
death penalty."
27. This Court finds Jack's account
regarding Glenn Cherryr's question is not
eredible for the following reasons:

a" Glenn Cherry is credible. This
Court believes his testimony wherein
he denies he or Judith Cherry ever
supported the death penalty for
Applicant during the trial.
b. This Court further believes that
Glenn Cherry never communicated
to Jack or F'oran during the trial, or at
arry other time, that either he or
Judith Cherry supported the death
penalty for Applicant.

c. Judith Cherry is credible. This
Court believes her testimony wherein
sho denies she [**32] or Glenn
Cherry ever supported the death
penalty finr Applieant during the trial,
and that shç never communicated to
Jack or Foran during the trial, or at
any other time, that either she or
Glenn Cherry supported the death
penalty for Applicant.
d. Robert Foran testified
ineonsistently with Jack's version in
that under her version, Glenn Cheny
had approached Robert Foran and
the conversation had already begun
when she walked up. Under Foran's
version, tlte comnlents were dirceteel
a{ .}.ack frc}ffi X.h* starf, aneT Fnr*,lr j*st

Fage 'lt of 3ü
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overheard somç of the ronversation.
e" Glenn and Judith eherry deny that
this encounter with Jack and/or
Foran, or anything like it, ever
happened"

f" Robert Foran eonceded. that
Christy Jack's argument was, in fact,
untrue as to Glenn and Judith
Cherry.
g" Cluisfy Jaek and Robert Foran
testified that the two of them never
had a conversation about Glenn
Cherryr's change in his views on
capital punishment.
h" It is not credible that prosecutors
would have had no discussion about
such a pivotal change in Glenn
Cherr¡z's views; and hence, this
testimony creates an additional
reasonable inference that the account
is not true.

I. Christy Jack testified she did not
question Mr. Cherry [**33] about
his dramatic change in position. This
inexplicable behavior fuither casts
doubt on the believability of her
testimony regarding a mid-trial
l*4521 conversation with fufr"

Cheny in which he purportedly
completely changed his position on
thc dcath pcnalty.
j. Christy Jaok admitted that she, at
the very least, intentionatrly and
improperly argued outside the record
in making her assertion, "And it
should go without saying that atl of
Jonas fCherry'sJ f,amily and everyone
who loved hirn believe the eleath

¡l*nalty is approXlniat*. " FTer

adrcissiCIru CIf thås proseeutoriatr
miseonduet further undennines her
eredibilify"
k. Assistant criminal district attomey
Ashlea Ðeener testified that her
opinion of Chrisfy Jaek's eredibílity
is "not a favorable one."

1" The State introdueed testimony of
Letitia Maftinez, Judge Mollee
Westfall and Magistrate "Ieffrey
Cureton, all of whom had a favorable
opinion of Christy Jackos character
for truthfulness. However, Ms.
fufartinez is Jack's current partner in
private practice" Judge WestfäIl had
equally favorable opinions of Lar:ry
Moore, Mark Daniel and Tim
Moore, all of whom contradict
Christy Jack's accounts. Magistrate
Cureton is Ms. Martinez' husband.
Magistrate Cureton [**34] had
never handled a death penalty case
and had no opinion of any of the
experienced death penalty attorneys
involved in this case. In light eif
.Iudge Westfall's endorsement of the
veracity of Larry Moore and the
attorneys fur kIr. Porter, this Court
finds that the opinion evidenee
offured by the State does not alter
state of the evidence or the other
findings in this case.

m. No such opinion evidence was
offbred in support of Robert Foran.
n. Suman Cherry made an out of
court admission that Jack's and
Foran's contention that oither Glcnn
or Juctith Cherry evçr deviateel from
thcir o1:peisition tet fhe eleath ¡renaÏt3,

tr)^*^ ".t "7 ",î ahrifqç¡tuiùu
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o" As the findings fact regarding the
Brady issue det¿il ínfra, Christy Jack
and Robert Foran are not credible
and their trial testimony is nclt
believable.

28. Even were Christy Jack's aeeount of
her mícl tnal exchange with Gienn
Cherry true, it is vague and docs not
change the falsity of the prosecution
argument that "it goes without saying
that everyone" who loved the victim
wanted Mr. Storey's death.
29. There is no evidence that Judith
Cherry ever had any change of heart in
her opposition to Applicant's exeeution.

30. This Court finds Jack's
argument [**35] to be false, regardless
of whether she had the conversation
with Mr. Cherry as related by Jack.

C. FíndÍngs of Fact Regarding CIaÍm
Four: whether the prosecution
suppressed GIenru and Judiútl
Cherryes opposition úo AppIieanÉ
reeeÍvíng the death penatff.
31. On February B, 2008, the trial eour-t
ordered the prosecutors to produce any
and all such evidence "of material
importance to the Defense even though
it may not be offered as testimony or
exhibits by the prosecution at the trial of
this case on the merits," and that the
State answer the Defenseus request for
such information in writing.

[*4531 32. It is unconh'overted that the
eliselosures reeluired by the L")rder of
Fetrruary E, 2008 woulcl also inelude the

Cherrys' opposíticn to Apptieant
receiving the death penalty.
33" Chrisff Jaek and R.oberf Foran l^/ere
aware of the Cherryrs' opposition to
Applieant reeeiving the death penalryr.
34. Under thc Ordcr of February B,

2008, the prosecution had a duty to
disclose the Cherrys' opposition to
Applicant receiving the death penalty to
Larry Moore and tsilly Ray, Applicant
and his attorneys had every right to rely
on the Court Order and that the stato
would adhere to it"

35. It is exceptional and unusual that
the [**36] parents of a murdered son
would seek to spare the life of their
child's killer.
36. Christy Jack and Robert Foran
regarded this evidence as out of the
ordinary and material and led to a
discussion with their supervisor Bob Gill
about it"
37. Larry Moore viewed the evidence as

matefial" He testified in detail how it
would have ehanged the eourse of his
representation and tÏre triai.
38. tsill Ray also regarded this evidence
as material.
39. Tim Moore also regarded this
evidence as material.
40. Mark Daniel's testimony further
details the materiality of the Cherrys'
opposition to the death pena\ty for
Applicant and his own client, co*
defundant Mark Forter.
41. Based upon the unanirnity of the
testimony of witnesses fbr the State as

well as Ai;plieant, this Court finefs ttrre

i:vietr**¿:c r¡fl th* CÏ:*rrys' opposiii*n fe:

Èrage 'l Ë3 oi 3ü
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kfr. Storey's rxcrutírn to t¡e both
favorable and material" The $tate had
the obligation to diselose the
infonnation under the United States
Constitution and the Court's order.

42" T'be prosecution did not reveal the
Cherryrs' opposition to Mr" Storey's
execution in the o'Stateus First Amended
Notice of Brady Material," fîlcd JuIy 10,
2008.

43. This Court finds that Applicant's trial
eounsel, Larry [**37] Moore and Bill
Ray, were not made aware of Glenn and
Judith Cherr5rs' opposition to Applicant
receiving the death penalty based on the
following evidence:

a. Larry Moore testified he was
never informed about the Cherrys'
position from the prosecution.
b. Bill Ray was unaware of this
evidence until 2017, after Larry
Moore informed him.
c. Neither Tim Moore nor Mark
Daniel were ever made awa.ro of the
evidence by the prosecution.
d. Neither John Stiekels, Applicant's
appellate attorney, nor Robert Ford,
Applicant's habeas counsel, were
informed about or otherwise knew
about the evidence.
e. Assistant Tarrant County Criminai
District Attorney Chip Wilkinson,
who handled the direct appeal and
initial state writ for the state, did not
know about the Cherrys' opposition
to Applieant receiving the death
penalty.

l" 'l'l:il; r-'t;u*. i1:ld: l:c ;",,id;¡rce ',h;l

is sonsistent with defense attclmey
knowledge of this evidence, i.e., no
defense notes refleeting knowledge,
no discussions of the evidence and
nr use or effort to use ["454] this
evidenee, and nei objeetion when the
State unequivocally argued the
opposite to the juw.

g. Likewise, the Court fînds that
there is absolutely no wriffen record
or memoranda in the State's [**38]
possession that would support Robert
Foran's and Chrisfy Jack's contention
that the infbrmation was disclosed"
h. This Court f,rnds the totalify of the
eireumstantial evidence to be
inconsistent with disclosure to
defense counsel, based on the trial
record and the records of all post-
conviction proceedings.
I. This Court finds Larty Moore, Bill
Ray, Tim Moore and Mark Daniel to
be credible, experienced attorneys in
death penalty cases; and this Court
finds it implausible that any and/or
all of tlrese attorneys would have
been the recipients of this evidence,
yet lcft no reeord that they did
receive it and all decided to do
nothing at all with this information"

44. This Court finds Larry Moore and
Bill Ray to be credible and their
testimony trustworthy.
45. Christy Jack eonfirmed that she did
not ficrmally disclose the evidenee to
any defense attomey.
46" Robert Foran nÕver testified he ever
diselosed the evidene* tet Larry ftz{elelr*"

4?. Ch¡:isty flack testifr*e{ th*f sl."e dí¿f l:ot

Faç;e 1Þ of 3ü
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makç a formal diselosr¡re before jury
selection.
48. Robert Foran testifîed he disclosed
the evidence to Bill Ray tong before.iury
seleetion"

49" Robert Foranus testimony that he
ever disclosed the evidence to Bill Ray
is not [**39] credible based on thc
following evidence:

a. Robert Foran testifîed he made
disclosure to Bilt Ray in January or
February, 2007 " This testimony is
inconsistent with Foran's supervisor,
Bob Gill, who testifîed that Foran
discussed the issue of diselosure with
him sornetinae after July lst or 2nd ,

2008. This Court çan discern no
reason for prosecutors to discuss
disclosure of material evidence in
July 2008 had disclosure already
been made long before, in early
2007. In the alternative, this Court
can diseern no reason for a
prosecutor to seek supervisory
affirmation for a disclosure that
purportediy oecurred more than a
year prior.
b. Robert Foran testified that his
disclosure was verbal only and that
he made no written internal memo
that he had disclosed it.
c. A disclosure of this evidence was
not included in any written Brady
notice.
d. Idobert Foran testified he also
disclosed the infbrmation to either
Tim Moore 0r hulark Daniel who
were originally seheduled to go ter

trial hefore l"¡:¡rlieant" Like

Applícant's tríal counsel, both h{r"
Tim Moore and Mr" Daniel denied
they were ever maele aware of the
evidenee.

50. This Court, therefore, finds Robert
Foran's testimony not credible regarding
the [**40] disclosure of material
evidencc. This Court furlher finds that
his testimony that he diselosed that
Judith and Glenn Cherry opposed the
death penalty for Mr. Storey to be
untrustworthy.

51. This Court finds also that the
following sequence of events occurred
which lends further support to the
[*455] finding that the prosecution did

not disclose the evidence:
a. Glenn Cherry approached Cory
Session on December 20,2016, and
informed Mr" Session about their
opposition to Mr. Storey's then-
imminent execution.
b. Mr. Session informed Mike Ware,
one <if the attorneys for Mr. Storey,
and Mr. Ware, in turn, infonned
Lany Moore.
e. fuIr" Moore later informed his co-
counsel, Bill Ray.
d. These events further confirm that
no disclosure regarding this issue
was ever made to Applicant's
counsel until after December 2A,
2016"

52" This Court f,inds that the proseeution
had a duty to disclose, but did not
diselose to any defense attorney that
Judith and Glenn Cherry opposed the
deatTi penalty for "Appiieant"

f:3ag* ät uf 3ü
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Findings of Faet, Conelusions of Law and
Recommendation, Sth Suppl" Clerk's R. B-
15 (record citations omitted). Based on
thesc findings, tho trial courf concluded that
Ford eould not have asoertained. the
factual [**41] basis of, the eurrent elaims
on or before the date of Appticant's initial
habeas application. On the merits, the trial
court concluded that the prosecution
introd.ueed false evidenee, the proseo¡rtion
suppressed evidence, and the death penalty
in this case was unconstitutionally
unreliable. Accordingly, the fftal, court
recornmended that we grant habeas corpus
relief

UI - Ford's Knowledge, or Lack
Thereof, Can Be fnferred

Today, the Court concludes that the ar-ticle
Llû71 $ 5 bar applies because there was no
proof regarding Ford's diligence in this case,
and, thus, Applicant failed to show that
Ford could not have ascertained the factual
basis fbr Applicant's claims (that the
Cherrys wCIre aetually opposed to the death
penaltl through the exereise of reasonaTrle
diligenee at the time of the initial
application. Specifically, the Court
determines that the trial court's fînding-
"that Ford did not know that the victim's
parents opposed a" death sentence fbr
Applicant'r-is not supported by the record
because Applicant did not present any
evidenee showing what Ford did or did not
know regarding the Cherrys' anti-death
penalty views. Based upon this
determinatio,n, the Cour.t coneludes that
,Applicant fbíled to meet [**dZ] ]ris burden.
L efisagree.

We havc consistently røeognized that proof
of a mental state, sueh as knowledge, "is of
sueh a nature that it must be infen"ed from
the circumstances." In re State ex rel.
Ll¡eehr,3?l SNJd 117, 125 r,3{> (quoring
fføT qi?de¿ -.v: .ç{øre. 819 g.1v.2d 8û6" Btt
(Tex. C--rim. App. 1991); see also {}lronlcnr¡
v. .çløle. 398 S.ïV.3d 689. 7û1 n"lá (Tex.
Crim. App. 2û13"1 (Cochran, J., concurring)
("Of course, thís element [knowiedge] is
usually established by eircumstantial
evidence."). Thus, the f¿ct that Applicant
did not present direct evidence showing
what Ford did or did not know regarding the
Cherryrs' anti-death penalty views should not
end the inquiry regarding Ford's knowledge.
Much evidence was presented at the hearing
regarding Ford's competence and diligence,
and from this evidence I believe we can
circumstantially infer that Ford did not
know that the Chenys opposed the death
penalty.

First, in my opinion it should be taken as a
given that if a reasonably competent habeas
attorney knew that Jack's argument to the

"lnry indieating that the vietim's parents
fuvored the death penalty was untrue, then
the attorney would certainly raise that issue.
An issue like this fbr a habeas attorney is
like hitting the [*456] jacþot on rhe Texas
Lottery, and I cannot imagine how a
reasonably competent habeas attorney who
knows about the issue would nevertheless
choose [**43J not to raise it.

Second, the trial court found that Ford "had,
a strong reputation for his diligence" and
was "invariably regardecl as an exceptional
anef diligent attomey"" This is supi:leirted hy
the reeelretr heealrse there was substantiatr

t"]-.h,. 44 ,'r')A¡ ùìiL; I ¡ çi ú\J



$84 S.W"3d 437, .456; 2019 Tex" Õrim. App. [-HXl$ S5g, "*4n

testimony at the habeas hearing from €l

number of afforncys and judgcs praising
Ford. From the evidence, we can accepttbat
Ford was a reasonably cornpetent attorney.

Third, it follows that if Ford, a reasonably
eompetent afforney, knew that the Chenys
were opposed to the death penalfy, he would
have raised the issue. Fourth, if this
proposition is true, then, logically, the
eontrapositive must also be true: if Ford did
not raise the issue, then Ford did not know
the Cherr¡is were opposed to the death
penalty" Fifth, Ford did not raise the issue
when he prepared and fîted Applicant's
previous application for habeas relief.
Aeeordingly, we can conclude
circumstantially from the evidence that
Ford, a reasonably competent attorney, did
not raise the issue, that Ford did not know
that the Chentrrs were opposed to the death
penalty.

ilI - Reasonable DÍIigence

Fuúhermore, even if, Ford litera[y could
have learned of, the Cher.rys' opposition to
the death penalty if |-**44] he had asked
them, I disagree that sueh information was
aseertainable through the exercise of
reasonable diligence" For the following
reasons, I believe requiring Ford to have
asked the Cherrys about this infurmation
would have required actions on Ford's part
that would have gone beyond what a
reasonably competent habeas attorney
would have done under the circumstances"

1X.071 " å' 5(dl1)'s execption to rhe
procedural bar if it was not ascertainable
through the exereise of reasonable diligence
on or before the date of the previous
application. lE& Çqdç_Ç{ipû, Prqc, Ânn. añ.
11r\*1 r C 4/^\t).w¡ I !-_rfçt"

I recognize that Lemke explained that
"reasonable diligence" suggested that ,,at

least some kind of inquiry" was made.
!.erulre. 1,3 " 5.W.34-. *t rr^. However,
Lemke's prescription of "at least some kind
of inquiry" is overly stringent, especially in
cases such as this one where habeas eounsel
has died and it is impossible to obtain direct
evidence of what inquiry, if any, was made"
The Legislature, when it drafted ACIçlc
I l.û71 $ 5(e), used the word "reasonable."
When construing stafutes, we generally
presume that the Legislature intended that
every word in a statute has been used for a
puqpose and that each word, phrase, clause,
and sentence [**45] should be given effect
if reasonably possible. ïtuiç v, Hard.v, l)(t3
$.W.Zd._5 I 6".J20 (T"ex, Crinr. App._lg"g-71;

fi¿p¿r.:, -tl<¿lø."561 g,w*.3c1 634. 640 (.I'e¡,
û_¡gLÁpp-?gfÐ" Giving effeer to rhe word
"reasonable," what we said in Lemke-that
"reasonable diligence" suggests that ,,at

least some kind of inquiry was made*-
should be required only when an inquiry is
"reasonable" under the circumstances.

Under the circumstances of this case, some
kind of inquuy into the Cherrys' feelings
about the death penalty would have been
unreasonable.3 "Reasonable" diligence

As stated. above, a faetual basis ig 3Adclitionally, I submit that l"emke's requiremenr c¡f "some kind ol.

unavailal:le for fÏrc pr¿rp{lses q¡f 
'[-lplr. 

:'.',Tf,].' 
was satisfied Ì:ecause ìroran Told Rav ancl Moore rhat thc

L'irer,¡., prelirred ¡lot ío bc ct¡ntacred- û"bviously, il tr(ay a¡ci Moorc:
asked }r'oran if'they coulcl cûntact thc cherrys, and rìo-r.au t<ild theril

å3erge ãâ of 3û
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[*457J wCIuld not g0 prying into the
prívate fcelings of a murder victim's famity
without a very good reason for doing so.
The trial court found that "in most rases
family members of rnurder victims do not
wish to spoak to lawyers representing thc
person found guihy of killing their loved
one." Findings, Sth Suppl. Clerk's R. at Z.
The trial court's finding is supported by the
reeord. At the habeas hearing, Mark Daniel,
who represented co-defendant Mark porter,
testified:

Q. And in your -- in the normal course
of your representation in death penalty
cases, do you usually think it's a good
idea to reach out and *- to the survivors
of the murder victim and have a
conversation with them about their
feelings and thoughts?

A" If you have not had a door slammed
in your face recently and hope that one
is, [**46] it's just -- it's such a -* such a
strange dynamic. You approach
somebody with a phone call or knock on
a door or reach out to them with a email
rnessage, I'd like to talk tcl you about
this, I've never done that, I guess fior the
fear that I suspect it will prove futite.
then to say, hi, how do you feel about

the Cherrys preferred not to be contacted, some kind of inquiry has
been made. If Foran told Ray and Moore this information before they
could ask, Foran's caution that the Cherrys prefcrrcd not to t¡e
contacted negated fhe need for Ray and Moore to ask in the first
place.

Futhenrrore, Jack's closing argument, wherein she stated that ,'all of
Jonas's family and everyone who loved him belicve the death penalty
is appropriate," told Ray and Moore the answer to thc question
(although a falsc one, ro be sure),

Irrom the stÌrndpoitlt of h¿l¡eas counsel l.-ord, the inquiry^*thc
r"¡uesficrr r¡¡s r.:il]:cr rlrcaliy askeij alel ånsri..c¡.ccj c;. just sittpiy
alrcarly ansrvered,

the death penälry, espeüially in this
case? And tr'm not saying this beeause
the issue in this maLtør before Judge
Young right notry, but I eKpect that to be
somethíng the prosecutors might let me
know" That's what I would expect.

a. In other words, it's reasonable to
assume that in most cases the survivors
of the murder victim are not eager to
speak \^/ith the afforney representing
their loved one's killer?
A. That would be accurate.

Rep. R. vol. 3, 107. Another attorney, Fred
Cummings, explained the issue from the
perspective of trial counsel:

Q. Have you ever, ever in any of the
death penalty cases yourve ever handled
as a defense lawyer contacted the
victim's family?
A. No, sir.

Q" Is there a reason for that?

A. Yes, sir. It's my opinion and belief
based upon practicing in this county for
31 years that if my primary
responsibility in defending someone is
to, in a death oase, is to save [**4?] that
individual's lifu. Reaching out to the
deceased's family would be extremely
dangerous in that røgard, in my opinion.
Q. Can you explainthat?
A. Yes. The *- so much about death
penalty representation is, or litigation,
it's discretionary on the parf of the DA's
office" They get to decide whether or not
they're going to seek death or not, they
get to decide whether or not they,re
going to waive. DA's tend to be
possessive atrcut the vietim an¿} fhe
vig.:Éin':'s &*rí,[y. Rc*ching ryut to n parcmt

Pxge 23 *f 3ü
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eif a deeeased might vcry well alienate [d" at E4. Ray tesÉified that it w&s $r unî]sr¡ä]
the very people that I'm trying to that, íf he had been infonned about it, he
convince to waive death. would have remembered it. Id. at l7.l 

"

Ford, when he prepared and filed
Applieant's first applieation for writ eif
habeas eoqpus, was faced with these
realities:

. Families eif murder victims generally
do not wish to speak to lawyers
representing the person found guilty of
killing their loved one;
, It is highly unusual for the parents of
murder victims to oppose the death
penalty for their child's murderer;

. Jack's closing argument matched these
propositions, and [**49] her statement,
while untruthful, was not an obvious lie
at the time;

R"p. R. vol. 4, 38-39. The State, in its . Ray and Moore, at that point, hacl no
objections to the trial courts findings and reason to believe that Jack lied;
conclusions, [**48] did not contest this . Foran told Ray and Moore that thepoint' Cherrys preferred not to be contacted;

Additionally, the trial court made the . Ray and Moore fited a mçtion for
finding that "it is higtrly unusual . " " fbr the ßrac{y rnaterial and did not get any
panents of the murder vietirn to oppose the inforunation rolated Ëo the Cherrys'
death penalty for their child's murderer.'u opposition to the death penalty; and
Findings, Sth Suppl. Clerk's R. at 7. This is ' The trial eourt ordered that all
also supported by the reoord" Jack testified exculpatory and mitigating evidence be
at the habeas hearing that she thought it was disclosed regardless of admissibility,
"the only time that that has happened" in her and Ray and Moore did not get any
experience. Rep R. vol" 2, 53. Moore information pursuant to the court order
testified that the situation was related to the Cherrys' opposition to the
"extraordinary." Rep" R. vol" 3, 13. Ashlea death penalty.
Deener, an Assistant Tarrant Countv
District Attorney who was an intern tsased on the circumstances at the time Feird

working with Jaek at the tirne of Applieant's prepared and filed the first applieation, there

trial, alscl testified that the 
- 
Cherivs, was no reason to suspect that Jaek was

*p¡r*sitrion lvaç *xtra*r¿igary n*c$ ,,n,¡e1¡"¡;. untrtlth{ll}. lnsteaef, it would have heen
reasonabie {b¡: }rorei to prcsumc that .traek

[*458] I have defended three death
cases, but I've had 27 other e;apital
murder cases that have resulted in other
outcomes short of a death sentence, and
that's the goal is to try to avoid doing
that.
Plus, you don't know whether -- what
type of reaction you're going to get
reaching out to someone who is
grieving" So it's just a dangerous practice
and it's not a common practice" I know
every capital litigator in this county, and
I don't believe that it is a good practice
and I don't think it's commonly done
here"

l)¡¡'¡.'jÅ -"f ')fir ¿¡qr; ¿.,+ (?¡ drJ
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told the truth and thaû tlrere w&s nr need tû penalfy fa¡r Applieant. l{abeas counsel
Bursue the Chenryzs to find out otherwise. should not be required [*o51] to assume
Aftet all, any competent death penalfy trial that evcry unsubstantiated elaim a
affomey cerfainly would have objected to prosecutor makes in closing ärgument is
Jaek's untruthful staternent had he or she likely to be untrue. On the eóntrary, habeas
known the statcment was untnuthful, and eounsel should ässumc that prosceutors do
neither of the trial attomeys objected" not generally lie to juries in closing

The Court today, however, finds that argument'

because Glenn Cherry would have told Ì.Ievertheless, the Court coneludes that
anyone who asked his [**50] position on reasonable diligence would have been mct
the death penalty, and because there is no onty if Ford had questioned whether Jack
record evidence as to whether Ford asked or told the truth despite no indication at the
know the Cherrys' position, there is no time that Jack was untruthful, and sought
showing that Ford could not have out and questioned the Cherryrs about their
ascertained the Cherrys' position through true feelings despite no indication that he
the exercise of reasonable diligence. True, sho,uld have. Under the circumstanees, these
had l*4591 Ford questioned the Cherrys, actions would have been unreasonable.
he likely would have learned that the Requiring an applicant or his counsel to go
Cherrys were indeed opposed to the death on fishing expeditions and btindly querying
penalty for Applicant, the prosecution failed capital murder victims' families (ihernselves
to disclose this information, and Jaek was victims in many ways), without a good
untruthful to the jury during her closing reason for doing so, is not reasonable. The
argument. However, this judges Ford's unreasonableness is dramatically
diligence based on hindsight. Reasonable highlighted when we take the next logical
diligence should be measured from thc step: questioning vietims of other highly
standpoint of, an applicant or çCIunsel at the traumatie and pcrsonal erimes, sueh as repe
time the applieation was filed. ^9ee TEX. or child abuse, just in case the prosecution
çfiÐE*c;RrM, ARqÇ" Â may have tied abour sometñing, even
,51* ("a factual basis of a claim is though there is no indication at the time that
unavailable on or before [the date the there was any lie.
applicant flrled the previous applicationl if
the factual basis was not ascertainable If I am correet, the Court's decision today
through the exercise of reasonable dilieence threatens to rewrite "reasonable
on or befure that date") (emphasis uJdeA¡. diligence" [**52] into "all diligence" by
At the time Ford fiied the previous requiring attorney action that would iikeiy
application, a reasonably diligent habeas be unwise and go beyond what a reasonably
attorney would not have sought eiut the eompetent habeas attorney should do under
Cherrys and would not have pro6cd ttreir the circumstances. The tegislature ehose to
feelings abcl¡-rt th* case and atr*uf. ÉÏr* ¿l*ath use thc worei "1"fr¿trsonableu' when it drafied

S.¡.¡,i.çiJ(: l Ì,-{ì71 .þ .5{t:}, and we shou}d srrive
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to give effret to the rvrrd o're&srnâble"" inel¡¡efes ð persûn who is ö. perØflt eif the
deceased victim. Id. art" 56.01(1)"

Notably, in 2013, the Legislature amended

Hprd.t,.963 S.W.2d. at 52t.

Aside from the factors discussed above
indicating the unreasonableness of
questioning the Cherrys-namely, the faet
thaT. Ford had no reason to believe the

partieular reason to,
unreasonable"

is generally

One important factor indicating that
questioning the family of a murder victim,
without a good reason for doing so, is
unreasonable is the increasing emphasis on
victims' rights in the criminal justice system
since the l9B0s" In response to the Victims'
Rights Movement,a in 1985 the Legislature
added Chapter 56, "Rights of f*4601 Crime
Victims," to the Code of Criminal
Procedurc. Act of May 2t,7985, 69th I-*g.,
R"S., eh. 588, g l, 1985 Tox. Gen. tr-aws
2217,2217 (codifîed ["*S3] at Tpx. Conri
Cnr¡¿. Pnoc" Ann. ch" 56)" Article 56"A2,
entitled "Crime Victim's Rights,,' grants
rights not only to victims, but also to a
"close relative of a deceased victim." TEX.
Coos Cn¡n¿. Pnoc. Ann. ert. S6.tZ(a).
"Close relative of a deceased victim"

aMuch has becn writte¡r of the Victims, Rights Movement. S¿e
generally, Paul G. Cassell, Treating Crine Victims h-airly;
InÍegralin¡4 Victims Intct fhe Federal RuÌes of CyiminaÌ Frocedure,
2007 U't'AIl L. REV. 861, 865-69 (discussing thc Victins' Rights
Movenrerrl); 4ilgç: iicskci¿t,..-(,.¡¡,,r_.:rtçl¡ç ç9..lp¡¡ntqÐi. fl{qi¡t:1,ç llil:hr.:

,1t!,\.i.i!.(.,\-.t:,:ì.1!:'!!!,.1j¡ Jili1i19 1., l!È).1. 1J1¡, l(t.,ì-lr? (same).

artiele 56"02 by adding
subseetion (a)(14),5 dealing
initiated victim outreach in

what is now
with defense*
capital cases.6

cherrSrs actually opposed the death ponalty That provision states;
and the fae;t that Ford had no reason to
believe Jack tvas unhuthful about the
Cherrys' views-there are additional
considerations suggesting that questioning
victims and their families, without atry

(a) A victim, guardian of a victim, or
close relativc of a deeeaseel vietim is
entitled to the following rights within
the eriminal justice system:
(14) if the offense is a capital felony, the
right to:
(A) receive by rnail from the court a
written explanation of defbnse-initiated
victirn outreaeh if the eourt has
authorized expenditures for a defense-
initiated victim outreach specialist;

(B) not be contacted by the victim
outreach specialist unless the victim,
guardian, or relative has consented to
the contacl by providing a written notice
to the court; and

(C) designate a victim selice provider
to reeeive all cornmunications fìc¡m a
victirn outreach specialist acting on
behalf [**54] of any person.

Tnx" Con¡ Cnrv" Pnoc. Ann. art.

sAct of May 22,2013,83rd Leg., R.S., $ l, 2013 Tex. Gen. Laws
1736 (amending fEX. CoDE CRrM. PRoc. 56.02(a) by adding whar
was originally designated (a)(16)); Acr of May 29,2015,84th Leg.,
R.S., ch. 1236, g 4.002, 2015 T'ex. Gen. Laws 4096, 4099
(redcsignating (a)(16) as (a)(1a)).

6"Defensc Initiated Victim Outreach is a program in which a victim
outreach specialist --- if requested by the dcfcnse attomey in a

criminal case, usually a eapikl fclony - ccrntâcts fhe victim of a
crime to ascerfairr questions ancl nee¿ls that thc victir:r may have that
dr¿ delltise niay be ai¡il: to address." llouse Uonun. on Crimínal
Jurisprudence, Iìíl[ Ânalysis *t I,'I-ex. If.B. 899, tì3rd Lc,ì,, tr{.S.

trage Ë6 *f 3ú
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56.02(a)(1a) (emphasis added)" "&lrhor.rgh
this provision was not in existence at the
time of Applieant's initial writ, tho
supporters' argurnents in favor of this
provision, as noted in the Bill Analysis, are
tetrling:

IIB 899 is needed to protect the rights of
crime victims. The bitl would assert the
rights of victims to refirse contact from a
victine outreach speeialist, who may be
causing stress or trauma by eontacting
the victim. Sinee Defense Initiated
Victim Outreach began in Texas, crime
victims and their families have been
harassed by victim outreach specialists
who persist in attempts to conüact them.
Victims have had to make complaints to
victims' assistance services and
prosecutors for help in stopping the
stream of letters and attempts at contact
from specialists. Crime victims deserve
to move on with their lives without
being re-victimizedby the defense team
of a person who has already hurt them.
HB 899 would altrow thern to do so.

The bill would alleviate tlie impaet of
the Defunse trnitiated Victím ûutreach
program on victims and the appropriate
punishment of heinous erimes" Victim
outreach specialists can emotionally
manipulate victims and influence them
into advising the prosecutor [**55] not
to seek the death penalty. By providing
minor concessions and attempting to
appeal to the victim's sympatþ, the
prograrn tends to manipulate vietims
into asking the proseeutelr to scek ¿t

lesser punishrnent" The bif f woulel
nlitigrate thc ability eif <JeJ-çnse {.ear.¡-rs ¿n¿'$

third parties to insinuate [e461]
themselves into the victim's life in this
way.
The bill would provide an option to
vietims who did not wish to be eontaeted
by a spceialist but would not affeet the
rights of victims who felt they could
benefit from the program. Not every
vietim heals from crime in the same
way. Different victims have different
reactions to crime and to the defendants
who harmed them" Many do not wish to
have contact with a victim outreach
specialist, even one who has suffured
from a similar crime. By strengthening
victims' rights to decline contact from a
specialist, the biil would empower all
victims, not just those who would seek
Defense Initiated Victim Outreach.

The bill would protect victims from
being forced to communicate directly
with a person who represented the
interests of the defense team. It is the
policy of the Defense Initiated Victim
Outreaeh prograrn to require that &

refusal eome fteirn the victirn [o*56_l c]r

family rnember of the victirn
themselves, rather than allowing them to
pass that message on through a victim's
advocate or prosecutor. This can result
in stress and trauma for victims who
want to allow an agent to refuse on their
behalf and do not want to have eontact
with the defense team or anyone hired
by them. The bill wouid ensure that
victims had the ability to designate
another person ter refuse eontaet on their
behalf.

l{or"¡s* il<l¡¡l¡æ- a¡r"r Cr{r.nlnaT "hlrispruclcnr*,
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Bill Anatysis at 2*S, Tex. H"H" Egg, ESrd
Leg., R.S" It is elear that a dcfcndant or his
lawyers contacting a victim can be harmfut
and is disfavored, ffid such unsolicited
eontaet is likely to be unreasonable if there
is no apparent reåson f,or the eontact.

Additionally, outside of Chapter 56, the
Legislature has enaeted a number of
provisions which not only discourage
eontaeting a victirn or a member of the
victim's family, but acfually punish such
contact. If a defbndant is sentenced to a term
of eonfinement or imprisonment, a

sentence, enter an order prohibiting the
convicted defendant from contaeting a
vietim or a member of the victim's family.

.

Violations of such an order can lead to the
loss of accrued good conduct time. Id. arl.
42,832 ç 5(3); Tex. Cov'T* Codc Ann. g

49e.ût42(b\" Contact can [**57] also
negatively impact release on parole or to
mandatory supervision. Tcx. _Çpv'T Çqdç
,Atli¡. **$--508,153J. These partieular
provisions, it should be noted, were alse¡ not
in effect at the time Ford prepared and filed
the initial applieation.T They do, however,
further indieate the tegislature's, and
thereflcre society's, interest in shielding
victims and their families fiom unwanted
and unwarranted contact by defbndants and
their attorneys.

7 See Act of May 16, 20I1, B2nd!_.eg., R.S., ch. 491, [t -t:!;¿Qll
.1.-c;, .-(.i.i:ir.. l"a¡r:g ,124í (adding -l_c_x..,ílçr;c.-(¡i¡ti,..l]rc,e-,i¡tt,_ú.?.)l;
arnenóing "i,c¡, ,("Qiiç (.i.rr¡-i. ..1¡r)!]....i¡1i.,. :|.:,l,ii; | 5; amending .ì'c^.

{r'or.'.1 {'r.¡rl: iì :1lt.:l,ll{ìtlLlf-): er:r{ rddin¡; 1-,.;., ,1,¿l l_i .-{.!:r1;. ì
i0ii,ii.ì t).

The errephasis rn vietirns' rights is alscr
ingrained into CIur state's constitution"
ôrticlç l, [ 30(a) ef 111ç le¡as*Co¡:stitlrrjon,
adopted November 7, 1989,provides:

(a) A crime vietim has the foilowing
*i*L+^.rrËIrtù.

(1) the right to be treated with fairness
and with respect for the victim's dignity
and privacy throughout the criminal
justice process; and
(2) the right to be reasonably protected
from the aecused throughout the
criminal justice process.

Thus, it is apparent that significant strides
have been made to place more emphasis
f*4621 on the victims of crime, including

the surviving family members of murder
victims, to treat them with fairness and with
respect for their dignity and privacy, and to
reasonably protect them from the accused.
Requiring uninvited questioning by the
lawyers of the person who killed their loved
onesz especiaily [**58] when the lawyers
had no apparent reason tei elo so, just to noeet
ã requirement eif "reasonable diligence,"
flies in the face of these legislative and
constitutional efforts and is another faetor
showing why it is actually unreasonable.

Yet, the Court today faults Ford for failing
to intrude upon the Cherrys'peace and for
f,ailing to question them about their feelings
regarding Applicant's case. True, in
hindsight had Ford actually done those
things, the Cherrys tikely would not have
objected. Eut at the time Ford filed
Applicant's inítiatr Ìrabeas application, there
vv¿ls åiü incfieatioll tfiaû ôhe üÏier"rys wouiel

convieting court ffiey, as part of the Tex. c'¡rst. art. l. g 3û(¿r,).

fl*,-^ 10 ..r a^r d(J(; /"(J Ut ")[j
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have heen differerlÉ froru) eny rther funtily on
that they should have been inquired upon"
At that point, Ford would not have known
Jack was untruthñ¡l about the Cherrys'
position on the death penalty or that the
matter was eve& an issue" To leam the truth,
he would have had to probe their thoughts,
ooneems, and ftelings over a broad range of
topics until he eventually struck gold with
the spoeific issue of the appropriateness of
the death penalty. Such an interrogation of a
victim's family is hardly reasonable. V/e
should not create a per se rule that habeas
counsel should question the feelings [**59]
of every State's witness, every victim, and
every victim's family, just to ferret out the
possibility that the trial prosecutors lied
about those feelings.

Finally, we should not foster a culture in
which habeas attorneys must presume
prosecutors misrepresented the truth or even
lied. In Lemke, in which the applicant's
claim was that his attorney lied about
whether a plea deal was offered by the
prosecutor, we found that reasonable
diligenee does not require a defrndant to
query the prosecutor as to whether his
lawyer was tetling the truth. [,qfzke ._ 13.
S.W,3d pt Z?4" Likewise, reasonable
diligence should not require an applicant, or
his counsel, to query a victim's family as to
whether the prosecutor was telling the truth.

Requiring habeas counsel to question the
statements of the prosecutor will also add
needless and counterproductive grit into our
system of eriminal justice. In this case, Jack
was untruthful, but Ford had no reason to
believc that she was untn¡tTrfi"¡l at tlie time
ire prepared and filed the fîrst applieation.

Strould F'CIrd have been expected to question
everything Jack said, even those statements
that are generally true? While our system is
an adversarial one, it works in most cases
because the [x*59] parties trust that the
other side is playíng by the sämö rules" We
should not inject an element of distrust into
the system just to preserve future claims for
habeas relief on the chance that some
unknown fact is Íater revealed after an
initial application for habeas relief"

Absent some additional circumstance
indicating that the Chenys should have been
contacted, the fact that the Cherrys were
actually opposed to the death penalty and
thc consequent factthat Jack was untruthful
about the Cherrys' true feelings were not
ascertainable through the exercise of
reasonable diligence. The factual basis for
Applicant's current claims was not available
at the time Ford filed Applicant's previous
application for habeas relief. The g S(.ù
procedural bar should not apply, and
Applicant's claims should bo addressed
rather than disrnissed"

l*4631 IV - Conelusion

In eonclusion, we aÍe not procedurally
baned by afticle 1.I.(}71-. g 5(a') from
considering the merits o,f Applicant's claims
for habeas co{pus relief. Reasonable
diligence should not require habeas counsol
to pry and preibe a murder victim's family to
determine whether the prosecutor was
untruthful during elosing argument where
there was no reason at the time to question
the trurthfulness [u*61] of t]re prelseeutor*s
statemenl in eleising argument, even thelugh

[:ug* ä$ rif êü



584 S-W.3d 437,"463;2019 Tex. örim. App" LtrXt-g gSB, "*61

it may havCI bøen irnproper. I disagree wittre
the Court's deeision to dismiss AppiiÇantrs
claims as an abuse of the writ without
reviewing the merits, and tr respeetfirlly
dissent.

Filed: ûctober 2,2t19
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SIIGGES TTON FOR RECONSIDERATION
ON THE COURT'S OWN INITIATIVE

TO THE HONORABLE JT]DGES OF THE COURT OF CRIMINAL APPEALS:

COMES NOW' Michael Ware and Keith S. Hamptoî, attotrreys for Applicant

in the above-entitled cause, and respectfully suggests that this Court make the

extraordinary decision in this extraordinary case to reconsiderr the unprecedented

review expressed in its per curiam and concurring opinions on October 2,2019, and,

would show the Court the fullowing relevant fäcts either cited in abbreviated fashion

in these opinions or ignored atrtogether, and would reurge the law wliich should be

considered as a prelirninary matter befb,re any decision to dismiss Appticant's elaims

as barred.2 Counsel therefore shows the fullowing:

I Rule 79"2(d) of the Texas Rules of Appelrate procedure provides:

A rnotion f,or rehearing an order that denies habeas eorpus relief or dismisses a habeas
eorpus application under Code of Criminal Procedure, articles 11.07 or ll.A7l,may not be
filed. The Couft may on its own initiative reconsider lhe ease.

Tex.R.App.P r o " 7 9.2(d) 
"

?rt. n' t hls Uourt should also have had thc full record in this cause, as arguecl in Applicant's tllternative
Swggestíon frsr Rcr:ot¡siderøÍîan r¡n lhÌ,g Cr¡urÍ ,¿^ ovtn \ruiÍiative.



Tarrant County prosecutor Christy Jack argued to the jury at the sentencing

phase of Applicant's death penalty easÇ:

So we get to the last question [mitigation] and that is, taking into
consideration everything, tadies and Gentleman, beginning with the
eireumstanees of,this crime * and you know what? His [Mr. storey's]
whole family got up here yesterday and pled for you to spare his life"
And it should go without saying3 thatalofJonas fcherry's] family and
everyone who loved him believe the death penal$r is appropriate.

(Vol. 39; pp. 11-12). The Cherrys in fact did not believe the death penalty was

appropriate; in fact, they were affirmativelyopposed to Applicant's execution. After

extensive hearings, the trial court determined that both Jack and her co-counsel,

Robert Foran, knew this claim to be fulse. Its falsity was a closely-kept secret.

Jack testified that she did not tell Bob Ford, Applicant's initial habeas counsel,

about the falsity of her assertion. (Vot. 1, pp. 130-132). Foran testified that he also

3 The plrrase "it goes without saying" means:

It is unambiguous, perfectly clear, or self-evident that; to be already widely acknowledged,
established, or accepted that. I know it goes without sayíng, but the staffrestrooms are not
to be used by students or visitors. It should go without saying, but you will receive an
aulomatic zero if you are caught cheating on the exam.

Farlex Dictionary of Idioms ( 2015).

You say it goes without saying to mean that something is obviously true. It goes without
saying that if someone has lung problems they should not,ymoke. It goe,r without saying that
you will be my guest until you leavefor Africa.

[dioms Dictionary, 3d ed (I{arper Collins Publishcrs Z0IZ).



did not tell llord. (Vot. 1, pp" 259*26t)" Applieant's appellate eounsei, Je¡hn Stiekeis,

testified he did not know. (Vol. 4, pp. 26-27). Ford's counterpart, the State's

appellate and habeas prosecutor in state court, Edward "Chip" V/ilkinson, testified

he did not know. (Vol" 4,pp. 19-21). Appiicant's trial attorneys, Larry Moore and

Bill Ray, did not know. (vol. 2, pp.3l-32)(vor. 4, p" 7l)" The Stare was also

seeking the deathpenalty against Applicant's eo-defendant, Mark Porter; however,

his attorneys, Mark Daniel and Tim Moore, testified they also did not know. (Vol. 3,

pp.97-100; 133)" No one else knew about the extraordinary fact of the Cherryrs'

opposition to Applicant's execution, and consequently, no one told Bob Ford.

Ford had no reason to know that Jack had lied and that she and Foran were

concealing anything. Habeas counsel intervicwed Applicant's trial counsel who had

been informed by the prosecutor that the Cherrys 'þreferred not to bo eontactedf.]"

(Vol. 2,p.252). Ford had no reason to doubt these false assertions" Thcre woulel be

no rçason fur the issue to arise during haheas intorviews of trial eounsel. If it had,

Bob Ford would have learned from trial oounsel that any interview effort would likety

be futile or worse. But it probably did not arise because absolutely no one would

have thought it a good idea for Bob Ford to conduct a fïshing expedition with the

grieving parents of a murdered son.

T'here is no evidence that anyone other than Jack and Foran knew. Not even



ehip Wilkínstn, the State's writ lawyer, kncw. T'his eireumstanee weighs heavitry in

favor of thc reasonabie inference that Bob Ford was no exception to the category of

lawyers, both State and defense, who were unau/are of these unusual and important

facts. Underthe facts of this record, the trial eourt-with ample supporting evidence

- found Bob Ford to be unaware of this hidden faet. Under well-established law, the

trial court concluded Bob Ford to be reasonably ditigent " Hollønd v. Floridø, 560

U"S" 631, 653 (2010)(due diligence "is reasonable diligence, not maximum feasible

diligence.")(internal citations and quotations omitted). The districtjudge, then, was

compelled, in light ofhis assessment ofthe facts before him and well established law,

to find that Bob Ford was unaware, a conclusion unsurprising in light of the

unawareness of all the other lawyers involved in this case, State and defense.

Nevertheless, this Court completely discounted the district judge's well

supported findings and dismissed Applieant's subsequentutl:rtapplieation trecause

it attributed Bob Ford's unawareness solely to his own laek of reasonabie diligenee.

Ex pørte storey, No. \MR-7s,828-02, pp" 4-s, z0rg Tex.crim.App" I-EXIS gsg

(Tex.Crim.App. Oct.2,20Ig)(per curiam).a This Court's attribution is contraryto the

4 "'Petouriam'isaLatinphrasemeaning'bythecourt,'whichshoulddistinguishanopinionofthe
whole Court from an opinion written by any one Justice." Montana v. Hall,48l U.S" 400,40g
(1987)(Marshall, J., dissenting)(complaining about the misuse of per curiam opinions "over the dissent of
those who would set the case for briefing, to resolvo the merits of ã case without devoting the usual time or
consideration to the issues presented, is wrong.,').



triai court's extensive ancÍ well supportcd investigation. It is also eontrary to this

Court's own cstablished habeas standard of review.

Under ordinary habeas review, thesc faets woulet havc been enough fclr this

Court to defer to the trial oourt's eonçlusion that Bob Ford was diligent because he,

like everyone else, did not know ofthe extraordinary circumstance in this case. In an

ordinary habeas review, this Court would have defen'ed to atrialcourt's supported

facfr¡al findings and adopfed its reÇornmendation. See, e.g., Ex pørte Gørcia, 353

S.W.3d 785,787-88 (Tex.Crim.App. 2011)("this Court is the ultimate finder of fact;

the trial court's findings are not automaticalty binding upon us, although we usually

accept them if they are supported by the record."). Yet this ordinary review is

replaced by a per curiam opinion that imposes a burden unlike anything this Court has

evor dernanded of State or defense * proof directly from beyond the grave. Short of

a seance, this naw burden is onc that can ncvûr bc rnct.

This Court's per euriam opinion rejeeted ihe tríai çourl's diiigenee findings

because Applieant's eounsel did notprovide direct evidenee fromBob Ford "showing

what Ford did or did not know regarding the vietim's parents' anti-death penalty

views." Exparte Storey,No. WR-75,828-02,p" 5,2019 Tex.Crim.App. LEXIS g5B

(Tex.Crim.App.Oct.2,2019)(percuriam). Underthepercuriam'snewrequirement,

the overwhelming and uneontradicted circumstantial evidence that Bob Ford was



unaï/are ofthc Chcruys' oppeisitiein ís insuffieient. Counsel must now direetly prove

a negative - lack of knowledge - from the testimony from a deeeased attorney.

It is not reasonable to infer that Bob Ford knew. It is rcasonable to infer that

hc did not know. In faet, the only reasonable inferenee ís that had he known, he

would have raised the issue.

There is absolutely no evidence, direct or eircumstantial, that Bob Ford was

aware" Any finding that Bob Ford didknow would be one wholly unsupported by the

evidence. Judge Young made findings that supported his considered

recolnmendations and this Court should respect his findings, particularly inthe light

of the evidence in this case.s Unfortunately, the per curiam opinion charts a radical

new review nullifying Judge Young's work.

This Court's New RuIe of Habeas Review

The per euriam opinion rewrites the ruie of, deference to a trial court's fact-

finding role. The long-standing rule has been that this Court upholds tho findings if

they are supported by thc record" Under this opinion, however, this Court instead

s The concurring opinion asserted that Ford's unawareness of the prosecution's hidden facts was
"doubtful." Ex parte Storey, No. WR-75,828-02, p. 6,201,9 Tex.Crim.App. LEXIS 958 (Crim. App. Ocf.
2,2}19)(Hervey, J., concurring). There is literally no evidence whatsoever in this case that Bob Ford hacl
any inkling that the Cherrys opposecl execution for their son's killer. The eoncurring opinion's "finding" is
wholly unsupported by the record. Were the concurring opinion written by a trial judge, this Court would
be authorizerJ - even obligated * to reject it.



soours the record to find any evidence that'funderminesu'thc trial eourt's find.ings.

This per euriam opinion found that a single, snapshot portion of Mr" Cherry's

tostímony "undermineso'the trial eourt's faetual finding regarding Bob Ford's elue

diligence. Ex parte storey, No. wR-75,BzB-02, p. s þer euriam). Relying

exclusively upon one remark by Mr. Cherry, the per curiam opinion suggested that

tsob Ford could have unquestionably discovered the prosecution's secret by merely

interrogating the victim's father, Glen Cheny. As the per euriam analyzadthc issue:

The victim's father testified that he has disclosed his anti-death penalty
views to "ønybody thøt wants to know or høs ever øsked me",'This
testimony undermines the trial court's finding that the factual basis of
the remanded claims was not ascertainable through the exercise of
reasonable diligence prior to the filing of the initial writ application.

Id. (emphasis added). The per curiam opinion implicitly suggests that Mr. Cherry's

testimony establishes that all Bob Ford needed to do was to simply ask him.

This Court should evaluate that slice oftestirnony in its context fiomthe entire

nelevant portion of this questioning of fufr. Cherry. Under the State's examination,

klr. Cheny testified;

A. Yes, I'm against the death penalty"

Q. So that position fomed before this terrible set of oircumstances,
eorreet?

A. Yes"



Q. ,A,nd yCIur ûpprsition to thç death penalty would be to any - to
anybody being executed?

A. I don't believe in the death penalty for anybody"

Q.And they asked you about Mr. Storey's mother, about your feelings
about that. But that would be for any mother that was going to lose a
son, yûu know, to exeeution, eorreet?

A. Yeah, I don't want anybody to have to go through that"

Q. Have yor-l spoken with friends and family about your views on the
death penalty?

A. Well, I know most of my fämily's views, I think.

Q. But, I mean, have you told them your views?

A. Yeah, it's not a secret.

Q. Yeah. And certainly you've told fiiends?

A. Yeah, anybody that wants to know or has ever asked me or we've
ever talked about it. I don't just go around telling everybody all my
views.

/\/^1 ã *- 1"7/1 1"'tK\b
\vs_r.{" J:PP. t t+-r tJ).

lvfr. Cherry's inflection or tone of voicc or fucial expressions are not reflected

in this record. His hesitations, his confîdenee, his pauses are nowhore to be found by

6 Beyond the per euriam's abbreviated recitation of the statement of facts, it is also significanf that
the testimony was elicited by the State, despite Applicant's Motion to Preclude the Statefrom Contending
Thal Counsel Failed to Exercise Ðue Diligerrce In Ascertaining the Chewys' Opposition to Paul Dav¡rl
Storey's Execution, filed with the Tarrant County District Clerk on September 11,2017. This Court
apparently never received, and therefore did not consider, this motion. It did however, have the Stâte,s
objeetions.



anyjudge of this Court. The ontyjudge whCI aetually witnessed lyTr" eherry during

his testimony was Judge Young who was ealled upon to oonsider diff,erent

interpretations of testimony, including interpretations in light çf other evielence anel

tho testimony of other witnesses.

One interpretation ofMr. Cherry's statement suggests he was ready anel wiiling

to disclose his opposition to habeas counsel, had Bob Ford merely called. Another

interpretation is that he was a private man, though open to those who woro close to

him, like friends and family, and would not have returned a caII. Judge young

resolved these competing interpretations by considering all the evidence and live

testimony developed on this issue.

The interpretation of Mr. Cheryz's testimony is wholly dependent on the trial

judge's attention to his testimony, body language and other measures. Judge young

was ealled upon to resolve the rneaning of,Mr. Cherry's statement, and he resolved

it in favor of his ultimate eonelusion regardíng Bob F'orcf 's diligence" This üourt

should defer to his finding.

Invariably there will be evidence that is arguably inconsistent with or

"under:nines" other evidence" It is the trial court which resolves clashing evidence,

particularly live testimony. Ifthis Court ean supplant the trial court whenever it finds

a pioee of evidence that arguably 'trrnderminos" a trial courf 's finding which is



otherwise welÏ supported by the reeord, trial eourts may justifrably woneler whether

their fact-finding cfforts matter"

Instead of asking whether the judge's findings are supported by the reeord, this

Court now asks a new question - whether other evidenee can be found whieh

'lrndermines" the trial court's ultimate factual determinations. This new standard

renders trial court resolutions meaningless because almost any case will have

arguably conflicting evidence, which can then form a new faetual basis for members

of this Court to arrive at exactly the opposite determination entrusted to trial judges

like Judge Young. This departure is unwaffanted and remains completely and totally

unsupported by any of the scant caselaw citations in the per curiam or concurring

opinions.

The per curiam opinion relied upon Ex parte Tltuesen, 546 S.W.3d 145

(Tex"Crirn.App. zAW). Tkuesen concemed purely legal matters * the authority and

propriety of a trial eour"t judge who reeused himself; then withdrcw his reeusal" Id"

Tltuesen, then, offers no support for any ofthepropositions in theper curiam opinion.

Thuesenrelied uponExparte Reed,z71 S.W.3d 698 (Tex.Crim.App. 2008) for

the proposition that this Court "is the ultirnate factftnder in habeas oorpus

proeeedings. The trial judge on habeas is the 'original factfinder ""' Id. at727 " White

eounsel agreos with this general observation, Reed offers no support for this Cour['s

tû



disposition of '{pptieant's elaims. Reed supports Judge Voung. Had Judge Young

rnade a eontrary finding, he would have found himself on the \ryîong siele of this

Court's deeision tn Reed (eondemning unfounded trial eourt fîndings).

This Court in Reed made it a point to look for evidence which supported the

trial eourt's findings offact, not ovidence which undewnineditsfindings of fact. This

Court in the instant case has fundamentally altered its habeas review by inverting its

long standing rule of looking for evidence supporting the trial court's findings, to

looking for any evidence at all which arguably'l¡ndermines" those findings. Reed

supports Applicant's position, not the new review undertaken in this case.

Further, in Reed, the trial judge had "adopt[ed] the State's proposed findings

and conclusions verbatim" including those which were unsupported or misleading.

Ex parte Reed, suprd at729. lVhile this Court admonished courts to refrain from

rubber-stamping proposod findings, this Court ultimately decided "that the fuw

instanees in which [a trial.judge's] findings are inconsistent or mislcading elo not

justifu a decision [by the Court of Criminal Appeals] to totally disregard the findings

that are supported by the recordl.l" Id. Thus, even when a judge has adopted

unfounded or rnisleading findings, this Court still insists on upholding that judge's

II



findings when they are supported by the record.T Judge Young * who made ncl

unsupporfed or misleading findings * is surely owed at least the same deferenee as

a judge who did.

The issue in Reed was how this Court would treat atrial court's findings that

were both founded and aeeurate rofleetions of,the record as weltr as fîndings that were

unfounded or misleading"s Reed, supra at 726" This Court resolved the issue by

holding that*itis appropriate to remain faithful to ourprecedent" which requires this

Court to defrr to trial judge findings that are supported by the record, but clarified

that this Court would "afford no deference to fîndings and conclusions that are not

supported by the record[.]" Id. at 727. Despite the troubling fact-finding

7 In this case, Judge Everett Young carefully prepared his own findings. The per curiam opinion
states: "Following a three-day hearing in September and October 2017,the trial court adopted Applicant's
proposed findings of fact and conclusions of law"" Storey, supra at 3. A cursory comparison 

-between

Applicant's proposed findings and Judge Young's findings reveals that he acted completely independently,
gontrary to the per curiam opinion's assertion. The assertion that he simply adopted Applicant's p.opor"d
findings like the judg e in Reed is inaccurate and unfair to Judge Young. Co-purã 4th Supplementát Cierk's
record (proposed findings and conclusions) with 5'l'supplcmental Cicrk's record (Judge Young's actual
findings and eonelusions) 

"

8 This Court had identified the issues as:

Assuming, ctrguendo, that the court has entered a finding of fact or conclusion of law that
has multiple sentences orphrases and that a porlion of the finding or conclusion is supported
by the record, while another portion is not, to what extent does this Court owe deference to
the trial court on such a finding or conclusion? May the Court disregard the finding or
conclusion in its entirety?

Assuming, arguendo, that numerous findings and conclusions, or parts thereof, are not
supported by the record, how shoulcl this affeet fhe level of deference to the findings and
conclusions as a whole?

IÌx parte Reed, supra at 726.

12.



irregularities in Ì?eed, this üourt nevertheless defbrred tc trial eour-f fîndings whieh

were suspect because some were unsupported or misleading"

Judge Young's findings contain nothing that is unsupported or misleading" On

the contrary, his findings are strongly supported by this reeclrd. They are not

misleading, but spot on.

Ins o far as the per curiam opinion suggests that Judge Young' s judgment lacked

gtavity, this Court need only look at the overwhelming evidence that supports the

judge's conclusion that Bob Ford was diligent. Nowhere is there any identification

of unsupported findings. Indeed, the per curiam opinion could find only one remark

by one witness plucked out of its context.

The established st¿ndard of review should govern this case. The issue for this

Court under settled precedence - including Reed upon which this Court's decision

rests * is whether the trial court's findings in this case are sr,lpported by the record.

The trial eourt's fîndings ln this oase are strongly supported by the evidenee"

Aceordingly, this Court should defor to the trial eourt's well supported fîndings that

Bob Ford was unaware of the Cherrys' opposition to Paul Storey's execution and that

reasonable diligenee did not require him to make unwaranted inquiries to the

Cherrys. Yet this Court has spurned its own law, and now demands contactbetween

those who wish to be loft alone and lawyers who also wish úo leave them alone.

1?



$þ,fis- Coun'tes New R"equñremerut fox lnítiaÅ f{aheas Co¡¡nseÅ

The per curiam opinion determined Bob Ford to be less than diligent because

all he had to do was seek the answer about afacthe had no reason to question. This

newrule imposes upon initial habeas counsel an additional dutywhich, ifunfulfilled,

deelares him to be less than reasonably diligent. Lawyers who represent death-

sentenced defendants must now make efforts to determine the murder victim

suryivors' views, just in case in light of the Storey rule. It is a bad rule that no one

asked for or welcomes.

No one suggested this view. Prosecutors did not request this new rule.

Ðefense lawyers arc akeady cringing. Victims and their families do not want to be

contacted by anyone, especially by defense attorneys or their agents. This new rule

- making lawyers for a death-sentenced inmate inten'ogate the survivors of the

murder vietim * is, at a rninimurn, dysfunetional, and at worst, insensitive and

irnmorai. Undoubtedly, it wilt Ïrave disastrous rûnsequenÇes, partieularly in the lives

of vietims"

This focus on the views of the Cherrys also misses the entirety of this

subsequent writ applieation. It is not merely that tho Cherrys were opposed to

Applicant's execution. Apptieant's claims are rooted in the fuct that the prosecution

larew of their opposition and recognized the many ways it eould be used by the

L4



dcfcnse nat einly at trial but also during the plea negotiation proÇess. The prosecutors

hid their knowledge and misled trial counsel, lied to the jury and the trial judge,

coneealed these faets ftom habeas eounsel, then tried to eover it up, ineluding through

untruthful sworn testimony found to be not credible by the district judge. These are

the faets whieh should oÇeupy this Court's attention.

Under the Court's opinions, the only blameworthy court partieipant is Bob

Ford" He is the onlyperson faulted. On account ofhis being dead, he cannotprovide

that direct evidence demanded by the per curiam opinion. Ford can be faulted only

under this Court's new form of review of counsel's performance, its new "hindsight

review."

The Ceiurt's review of Bob Ford judgos him solely through the lens

hindsight. äverywhero in law, hindsight is fbrÏ¡idden. There is good reäsün

judieial disfavor of hindsight review"

As a matter of constitutional law, hindsight judicial review is condemned:

A fair assessment of attomey performance requires that every ef.fort be
rnade to eliminate the distorting effuets of hindsight, to reeonstruet the
circumstances of counsel's challenged conduct, and to evaluate the
conduct frorn counsel's perspective at the time.

nf

fr¡r

This Courf's New HÍndsieht RevÍew
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Stritklc¿nd v" Waskíngtan,466 U"$. 66E, 689-9ü (X 984). F{indsight makes it "all too

easy for a court... to ooncludo that a particular act or omission of counsel was

unreasonable." Id" "[I]t is basieally unreasonabte to judge an attorney by what

another would have done, or says he would have done, in the better tight of

hindsight "" Williøms v" Beta,354F "2d698 (sft Cir. 1965). This prohibition against

this sort of review is mirrored in civil malpractice law. Ex pørte Lewis,537 S"W.3d

917,921 n"16 (Tex.Crim.App. z}L7)(perceived errors by counsel "should not be

gauged by hindsight or second*guessed")(quoting 3 Ronald E. Mallen & Jeffrey M.

Smith, Legal Malpractice $18.17 at 59 (5'h ed. 2000)). Prosecutors are similarly

spared hindsight review. See, e.g., Amobi v. D.C. Dep't of Corr.,262 F.R.D . 45, s6

(D.D.C. 2O09)(immunity reflects "the profound societal concern that prosecutors be

free to perform their vital duties courageously and without fear that their actions will

be judged in hindsight.").

l)efbndants aeeused of civil negligenee are also spared the glaring review of

hindsight, likc their eounterparts in eriminal eourt. Trønsp. Ins. Ca. v. A[oriel, BTg

S.W.2d 10,23 (Tex. L994)Qudicial review "requires an examination ofthe events and

circumstances from the viewpoint of the defen dant atthe time thç evcnts oeeurred,

without viewing the matter in hindsight."). Civil liability "is not measured by

hindsight, but instead by what the actor knew or should have known atthetime ofthe

Í6



alleged negligenee" Ìn other words, there is neither a legal nor ä mcral obtigation ta

guard against that which cannot be foreseen in the light of eommon or ordinary

experiencef"f" Borenv. TexomøMed. ctr.,25g s.w.3d 224,23t (Tex.,{pp. -Dallas

2008, no pet.)(internal citations and quotations omitted).

This Court, then, is well aware of why hindsight review of attorney behavior

is wrong. Yet it singled out habeas counsel and judged him by one remark from Mr.

Cherry spotted in the pure beam ofhindsight. This review is unfair for all the reasons

hindsight is rejected in law.

In hindsight and under one eclectic imaginary scenario, Bob Ford would have

located and interrogated the Chenys who would have promptly shocked him with

news oftheir opposition to his client's execution. Under this "what-if ' scenario, Bob

Ford should have trekked to the home of the grieÊstricken parents of a rnurdered son

and gentlyrung tho doorbell, a eonversation with lvlr. Cherrywould have ensued, atrl

the fäets reveaicd" If only Hob Ford had ¡¡ndertaken this measune, hindsight assures

the per curiam opinion, hc would have diseovered the proseeution's sccretjust in time

for the imagineers' fairy-tale ending.

Here in the real world, hindsight is not helpful to judieial review, but

distracting and misieading. It does not renounoe assumptions; it feeds them. This

case is the paradigm why hindsight is not employed to resolve issues of fact.

1-l



I{ínelsight is never \rurong beeause the view is always elear and perfeet. What might

have occurred becomes what would have occurred. It is a view judges should avoid"

Even in hinelsight undcr this imagined secnario, Bob Ford was diligent. Being

una\¡/are of the Cherrys' opposition, he would have had no reason to inquire about it.

After lvfr" Cherry answered that hypothetical doorbell, the conversation would have

more likely been:

BOB FORD: Hello, I'm Bob Ford, Mr. Storey's attorney. I'm sony
about your loss.

GLEN CHERRY: Why are you here?

BOB FORD: I'm not sure. I don't usually do this.

GLEN CHERRY: I{ow can I help you?

BOB FORD: I'm not sure about that, either. Do you have anything to
tell me that would raise a factuar claim cognizeable in an initial
application for writ of habeas corpus?

GLEN CHER"R.Y: Like what?

BOB FOtrÌ-D: I wish I knew"

If hindsight is removed from this Court's review, it should be ciear that Bob

Ford exercised reasonable diligence. His initial writ application - which this Court

possesses -rcfleets his diligonee" It also eontains nothing about the issue in this case,

Fair Assessment of Bob Ford's Reasonable DilÍsence
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evidenee from which this eourt can infur refleets Bob, Fcrd's unäîvareness of ttre

issue. In frct, that is the only reasonable infcrenee. Counsel for Applieant's eo-

defendant, Mark Daniel, testified about Ford:

Bob Ford was apassionate lawyer. He was a fearless advoeate. Not only
at the trial level but the post-eonvietion work he did. He was thorough
beyond description. When you said the question ïri/as work ethic, Bob
probably worked too hard, in my estimation" ".. [D]ue diligence is kind
ofa baseline standard, in my estimation. Bob Ford always performed far
and above what is considered to be due diligence. He went far beyond
whatis considered to be due diligence in his trial work and his appcllate
work, from my outside observations.

(Vol. 2,pp" 99-100)" From all other "outside observations," every testifying witnCIss

affirmed this estimation. None contradicted it.

Bob Ford remained unaware ofthe key facts in the same way everyone else was

unaware. Trial counsel Larry Moore did not know:

I have no doubt thatl would have been telling Bob Ford, he wouldn't
have had to ask me about it because tr would have been tetrling him, that
is the first and foremost tliing tliat you need tcl put in this writ to bring
f,orçvard to the Court of Criminal Appeals treeause it's absolutely
atrocious"

(Vol' Z,pp"31-32). Triat counsel Bill Ray testifîed that he, like Moore, did not know.

(Vol. 4, p.71). Ford's counterpart, counsel for the state in the initial writ, Chip

Wilkinson, did not know. (Vol" 4,pp"19-21). Like ail other iawyers involved in the

case, tsob Ford was unaware because no one told hirn and he had no reason to believe
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that the Cherrys were opposed to Apptieant's exeeution.

Ford's sterling reputation fordiligence is unassailed. Every witness, including

the State's witnesses, agrced that Fob Ford was diligent. Judge fuloltie Westfall

dcscribed Bob Ford as 'Very zealous" and "very diligent." (Vol. 3, p. 203)" Even

ChristyJack agreed Bob Ford was 'Very diligent." (vol. tr, pp. 130-132). only this

Court disagrees under a record that is completely unsupportivo of this contrary

conclusion.

It is unreasonable to assume that Bob Ford actedwithout diligence in this case.

These witnesses are people who knew hirn and worked with him. Their collective

descriptionportrayed an aggressive and diligentlawyerwho wouldnothave remained

silent, stationary or sympathetic to the prosecutorial self-interests upon learning that

Jack and Foran had hidden this favorable information from him. Consistent with

everyone else in this case who was unaware, Ford proeeeded with his work not as a

lawyer inattentive to fucts leamed through his iirvestígation, tiut as another vietim of

the proseeution's caleulatcd eoneealment"

Wholly absent from this Court's distorted review of Bob Ford's diligence was

the unfairness of faulting him for fäiling to diseover what the proseeution

successfiilly had hidden from him. Under this Court's order and opinions, the Stato

may poke out tho eyes of habeas counsel, then benefit from its crime on the grounds
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that eûunsel is blind. This eourt should reconsider its analysis under basie applieabte

and very long established equitable doetrines.

Eguitable docúrines unmentioned.by thís Court's reasonable dilÍgence analy$_Ís,

Habeas corpus is 'þoverned by equitable principles." Føy v. Noiøo 372 U.S.

391,438 (1963). This Court applies equitable common-law principles of "elements

of faimess and equity'' because "habeas co{pus is an equitable remedy." Ex parte

Perez,3g8 S.V/.3 d206,210,216 (Tex.Crim.App. 2013). While equitable principles

govem, some have been codified.

The reasonable diligence requirement in chapter I I is simply a legislative

recognition of the judiciary's doctrine that "equity aids the vigilant, not those who

slumber on their rights." Callahøn v. Gíles, 137 Tex. 571, 576, 155 S.W.2d 793,

795-96 (1941)(due diligenco rnaxim is "& frrndamental prineiple of equity

S"urisprudence"). Article 38"49 is another example of eeidifîcation of an equitabie

dcretrine, i.e., forfeiture by wrongdoing. Tex Code Crim. Pro" arr. 38.49.

Accordingly, this Court should reconsider its opinions and deeision by addrossing the

other applieable equitable doctrines under the unique circumstances in this case.

The State secreted the Cherrys' opposition to the death penalty from trial

eounsel - af,açtreeognizod by everyrnennber ofthis Court. None ofthe opinions, per
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curiam ûr ooncurring, evea attempt to justiff the proseeution's lie to tlie jury, tÏre

prosecutors' concealment from counsel, or their lies to the court. Even the eoneurring

opinion eonsiders how their bad acts should be eonsidered, not whether they were

vrrong. No one on this Court defends the prosecutors' eoncealment of this faet or

thCIir dishonest sworn testimony at the writ hearings. The indefensibitity of

misconduct should be included in this Court's diligence analysis.

The analysis should also recognize the value of the Chenys' opposition" The

concealed facts were so valuable to the prosecution that it concealed them from

discovery. Under this Court's current deeision, it is a wrong worth committing,

contrary to long-standing principles of equity. This Court should reconsider its

decisions in light of this unjust Çonsequence.

"He that hath committed iniquity shalt not have equity." Richard Francis,

lVfaxims of Equity 5 (tondon, I{enry Lintot, 3'd od. t7 46). Contrary to this ancient

equitable maxim, this Coi¡rt's dismissat of this subsequent writ applieation delivers

the deeeivors theirgreatestprize" Thatprize is awarded forwinning a death sentence

by falsely assefting to the judge and jury that the Cherrys supported a death sentcnee"

Tlre per euriam opinion is faithless to the "well settled principle of law that aparty

cannot benefit from his o\À/n wrong["J" smith v. støte, 272 s.w. 793, 794

(Tex.Crim.App. 1925)); Reynolds v. (Jnited States,98 U.S. tr45, 160 (1878)("no one
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shail be pennitted to take advantage of his own wrong."). This Court shouid

reconsider its opinions as a matter of equity and eonseienee.

The fuller equitable inquiry Applieant seeks is no different from how the

ftderal courts employ equity in cases where counsel misses a statutory deadline. The

federal courts provide the remedy of equitable tolling under the same equitable

principles urged herein. Where counsel is found to have failed to exercise due

diligence (whether it is timeliness or discovery), the federal courts also ask whether

"some extraordinary circumstance stood in his way" which prevented counsel fþom

meeting his duty. Pace v. DiGuglielmo, 544 U.S" 408, 418 (200s). If an

"extraordinary circumstance" hobbled counsel, then any lack of diligence is excused.

Holland v. Florida, 560 U.S. at 632 (courts "must often "exercise [their] equity

powers "". on a case-by-case basis" to permit consideration of otherwise barred

elaims)(eitations omittod). Coneealment of,the Cherrys' views stood invisibly in the

way of Bob Ford's âwareness of thcse fucts.

The remaining equitable question for this Court is the value it assigns to the

prosecutorial misconduct in this case. This Court must regard it as either routine and

ordinary, or unusual and extraordinary. If this Court considers the prosecutorial

misconduct established in this ease to be extraordinary, then this Court should not

fault Bob Ford forhis fäilure to learn about the proseeution's deception" Bob F'ord's
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unðwãreness wås due to the extraordinaryefforts byproseeutors wliiehpreventedhim

ftom discovering their hidden and eonccaled miseonduet, just as they had duped trial

eounsel for both defcndants and even to their own state habeas eounsel.

Emphatically, this case does not concern merelyan issue ofnegligent eounsel,

i.e", something habeas counsel should have done, but failed to do. It is different

because the prosecution hadaciear and unclean hand in sabotaging habeas counsel's

investigation" In order to fairly consider Bob Ford's diligence, this Court should

consider the prosecution's misconduct in this regard.

Equity demands that Bob Ford be regarded as diligent. To do otherwise

congratulates identified wrongdoers at the expense of a universally recognized

conscientious attorney. After all, thejudiciary's equitable powers "can never be

exertcd in behalf of,one who has acted fraudulently or who by deceit or any unfair

means has gained an advantage. To aid aparty in such a case would rnake this court

thO abetten of iniquity." Keystone Ðrí.ller Co" v. Ge¡r. Excavætor Co.,290 U"S" 24û,

24s (1es3)"

Equity's faimess inquiry is the "linchpin" for the judiciary. Grigson v.

Creative Artists Agency, L.L"C",210 F"3d 524,528 (5'h Cir. 2000)" Equity seeks ..to

promote justice and to prevent a party from benefitting by his own misleading

representations[.]" Rickeyv" h[iller,ILZTex.274,27g,I77 S"W.2 dzSS,257 (lgq4).
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Ëquity eonsiders whether one party knowingty makes "a false represcntatiein or

conceafunent of material facts" which prejudiees an unaware adversary . Gulbenkian

v. Penn,151 Tex" 412,418"252 S.\M"2d929,932(1952)(statingtherequirements for

equitable estoppel). If new trials may be awarded under these cireumstanees, surely

this Court will consider the prosecution's misconduct in evaluating Bob Ford,s

performance.

It is unusual for this Court to withdraw its opinions. However, this ease is

unusual for many reasons. The new rule of review of the supported independent

findings ofa trial court deselves reconsideration. The new duty imposed upon habeas

counsel needs serious reflection. The other arguments advanced by habeas counsel

regarding how the prosecutors' misconduct impacted Bob Ford's representation ought

in fairnoss be addressed by this Court.

This Coutl's eoncurring and dissenting opinions indicate sorne desire ftir

eounsel to address at least sCIrne aspcets of Applieånt's subsiantive arguments"

Additionally, the eoneurring opinion ínthis case addresses in dictasome ofthemerits

of Applicant's substantive arguments, but contains serious misperceptions of

Applicant's claims. In light of the unusualness of this case and its issues, this Court

should order tho parties to brief the questions which clearly trouble members of this

Courl, as refleeted in the dissonting and eoncurring opinions. Ex pørte Storey, supra
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(l{ervey, .[., eoneurríng)(Yeary, J., dissenting). For these reasons, this Court shoulel,

on its oum initiative and inherent eonstifutional powers, withdraw its previous

opinions and file and set this ease fior additional briefing on these issues under the

cireumstances of this unusual ease"

26



PRAYER"

Counsel prays this Court to reeonsider its opinions, apply settled traw and

equity to its review of Bob Ford's diligenee, and order f,r'cther briofîng on the issues

raised by the opinions in this case.

Respeetfu lly subrnitteel,

Keith S. Hampton Michael Logan Ware
State Bar No. 08873230 State Bar No. 20864200
Attorney atLaw Attorney atLaw
7000 North Mopac Expressway 300 Burnett Street
Suite 200 Suite 160
Austin, Texas 78731 Fort Worth, Texas 76102
(st2) 476-8484 (office) 817-338-4100 (office)
(stz) 7 62-6170 (cell) B I 7-698-0000 (fax)
lqctryq¿ltttv(ÒÅtvl?el!.nçÍ. t+/ru'q@,t1?ilçgw.,g,t:(ilqw,Ç{)trt

Attorneys for Paul David Storey

CEI{.TïFIC,4.TE tF SEI'wICE: tsy my signature below, I certifu I have served a
true and eorrcct eopy of the foregoing pleading upon counsel for the State, Attorncy
Pro Tem Travis Bragg, at T'r-avis.IJragg(d"gêg.teåaç.gov on Oetober 16,2019.
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Appendix Ë

The Texas Court of Criminal Appeals' denial of
petitioner's Suggestion



OFFICIAI, NOTICE FROM CÛUR.T OF CzuMINAI, APPEALS OF TEXAS TM'E' CC}PY
P.O. BOX 12308, CAPITOL STATION, AUSTIN, T'EXAS 78711

11t6t2019
STÕRËY, PAUL ÞAVID Tr.
This is to advise that the appli
been denied without written
would grant.

o42204-B wR-75,ß28-02
estion for reconsideration has

ry, Newell, Walker, and Slaughter

Deana Williamson, Clerk

PAUL DAVID STOREY
Crc KËIT'H HAMPTON
44n4. N¡¡ r¡:ÕË(} (}T*
I i ql\l t\ü{JL-\/t*s*, \_} ¡

AUSTIN, TX 78701

dð-istttsg¡13,
;"ììt" ;\ , 

''",r:4

Ð.- {r^1:: -ì.: d ,äjHïr--*itl" 
^."ffiffit X¿i-:n. $ffi

gerqo:ffiffi?_o2q
ån t' åça lteln atiiié ¡$r



OFFICIAI, NOTICE FROM COURT OF CzuMI}{AL AFPEALS OF TEXAS ItrI LE' CÜPY
P.O. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 7B7IT

11t6t2019
STOREY, PAUL pAVlÞ Tr.
This is to advise that the appli
been denied without written o
would grant.

042204-B WR-75,828-02
gestion for reconsideration has
Newell, Walker, and Slaughter

Deana Williamson, Clerk

KEITH S, HAMPTON
ATTORNËY AT LAW
I r ü3 TUHüHS
AUSTIN, TX 78701
- NELIVERËN VlA H-MAIL *



OFFICIAI, NOTICE FROM COURT OF CRTMINAL APPEALS OF TEXAS FILE CÛPY
F.O. BOX 123A8, CAPITOL STATION, AUSTIN, TEXAS 78711

11t6t2019
STOREY, PAUL pAVlÞ Tr.
This is to advise that the app
been denied without written o
would grant"

042204-B wR-75,929-02
ggestion for reconsideration has

ry, Newell, Walker, and Slaughter

Deana Williamson, Clerk

DISTRICT CLERK TARRANT COUNTY
THOI\4AS WILNËR
401 W. mHLKruAp
FORT WÕRTÍ-I, TX 7ö196
* NELIVERËD VIA E-ftIANI- *

ol'"ffiffiWi



OFFICIAT NOTICE FROM COURT OF CRT}{INAI, APPtrAI.S OF TtrXAS IìI LE CÛPY
P"O. BOX 723A8, CAPITOL STATION, AUSTIN, TEXAS 78717

11t6t2019
STOREY, PAUL DAVID Tr.
This is to advise that the app
been denied without written ord
would grant"

ü42204-Ë wR-75,928-02
ggestion for reconsideration has

ry, Newell, Walker, and Slaughter

Deana Williamson, Clerk

DISTRICT ATTORNEY TARRANT EOUNTY
SHARHN WILSON
401 WFST MffiLKNAP
FORT WÕRTþ{, TX 76196
" DELIVHRED VI,q E-MAII *

',ø''ë.RWff{ä¿*Ê -..: í.-¡,"--" "¡Y" 
q...-l *"*r". *o-r '..".Íå

tr -. - 
t' .q , 4.. dill"j,,: . *, Ì: "',r&l

r¿i,: \çÌ iii' o,få'

*$ Çi,"ii þffi



ÛFF'ICiAI, NÛTICE FROM COURT OF CRIMINAL A,PPEALS CIF TEXAS FILE CÜPY
P.O. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

ffißnalg
STORËY, PAUL ÞAVIÞ TT,
This is to advise that the appli
been denied without written ord
would grant.

a42204-B wR-zS,829-02
ggestion for reconsideration has

ry, Newell, Walker, and Slaughter

Deana Williamson, Clerk

EDWARD L" I/TARSHALL
Á.SSISTANT ATTÕRNËY GENERAT
pÕ ffiÕx x äö48
AUST|N, îX 78711
" DËLIVËRËN VlA Ë-MAI!- *

oi 0,ä3Ð11l
t'övalteïnatr'



oFFICLqL NOTICE FRoM CoURT OF CRItvflNAl, APPEALS OF TEXAS Fìl [-f;' CÛPY
F.O. BOX 12308, CAPITOL STATION,,A.USTII{, TEXAS 787T1

111612019
STOREY, PAUL DAVID Tr.
ïhis is to advise that the appli
been denied without written
would grant.

042204-B wR-75,929-02
ggestion for reconsideration has

ry, Newell, Walker, and Slaughter

Deana Williamson, Clerk

PRESIDING JUDGH CRIMINAL DISTRICT COURT
NO- 3 TARRANT COUNTY
401 W" ßffiLKr{Ap
FT. WORTH, TX 7ö196.0215
" DËt¡VËREN VIA E-¡MA¡L "

,"$$;"qqÐ$qPryÃP\\
## - þ*u*\.Èff. S*,ì...(',*::,-

{ âä",: \"-f '\ \:" "r, r\": IäþS *"*fd's\ Lþ,
S{ \':-nd :;'.



OFF'ICTAL NOTICE FRON{ COURT OF CRIMINAI- APPEALS OF TtrXAS I]T LH C{}PY
P"O. BOX I23OB, CAPITOL STATION, AUSTIN, TEXAS 787T1

11t6t2019
STOREY, PAUL DAI/ID Tr.
This is to advise that the appli
been denied without written o
would grant.

0422A4-B wR-75,929-02
ggestion for reconsideration has

ry, Newell, Walker, and Slaughter

Deana Williamson, Clerk

MICHAEL LOGAN WARH
3OO ßURNHTT STREET SUITE 16A
FORT WORTþ{, TX 761ü2
" DËLIVËRËA VIA Ë-MA¡L *

-¿öqiffiffWiq*urj, ', 
".i&

ru''u'' )#,t\à "ffi,
Sj q*"-qY#; Þffi

oi S^"ättr7|1


