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QUTSTIÛNS PFIESnNTT,Ð

Whether it violates due process for a state court to deny substantive
review of, a constitutional violation in a death penalty Çase, when the
state habeas petitioner has established, in subsequent proceedings, that
the proseeution intentionally committed misconduct at trial and
intentionally coneealed its misconduct frorn court appointed state
habeas eounsel?

M{ay a State permanently preclude the invocation of this Couft's
jurisdietion to review a death sentence by requiring the produetion of
live testimony from deceased habeas counsel to prove his
unawareness of the prosecution's intentional misrepresentations at
triaL andthe eoncealment of those representations from him?

Can both the Eighth or Fourteenth Amendments tolerate a death
sentence obtained by false representations by the prosecutor to the
judge and jury that the victim's parents wanted the jury to return a
death sentenee, when in fact, the parents opposed a death sentenee?
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IN THE SIIPREME COURT OF'THtr TINITED STATES

Oetobcr Term, 2019

PAUL DAVID STÛREY,
Petitioner

V.

STATE OF TEXAS,
Respondent

PETITION FOR A WRIT OF' CERTIORARI
TO THE TEXAS COURT OF CRIMINAL APPEALS

Fetitioner Faul David Storey asks that this Court issue a writ of certiorari to
review the.jueJgment CIf the if'exas Court of Criminal Appeals"
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The Texas Court of eriminal Appeals' remanef order is attaehed to this

petition as Appendix A. The distriet courl's findings of faet, eonelusions of law

and recommenelations fcrr relief is attached as Appendix B" The Court of Criminal

Appeals' opinions and per curiam dismissal of petitioner's subsequent petition f,or

writ of habeas cûrpus is attached as Appendix C. Fetitioner's Suggestion for

Reconsideration on the Court's Own Initiative is attached as Appendix D, and the

Texas Courl of Criminal Appeals' denial of petitioner's Suggestion is Appendix E.

JURISDICTION

The Texas Courl of Criminal Appeals entered its judgment on October 2,

2019" This Court's jurisdiction is invoked pursuant to 28 U.S.C" $1254, Mr.

Storey having asserted below and asserting in this petition the deprivation o,f rights

seeured by the Cclnstitutiein of the United States"

CONSTTTIJTIONAI, PROVISIONS INVCILVEI}

fhis case involves the Fourteenth Amendment to the Constitution of the

lJnited States, whieh provides in pertinent parl, "No State shali "". deprive any

person of lifu, ni'berty, or property, without due proeess of iaw [.]" U"S. Corus'i'.,



amend XIV, Seetion I " lt also involves the Ë,ighth Amendment to the üonstitution

<lf the United States, whieh provides in pertinent paft, "[C]ruel and unusual

punishments [shall nc,t be] inflicted."

ST,A.TEMENT OF' THE C^&SE

A" Prior Froceedings

Petitioner has exhausted all state and federal avenues of relief" U.S.

Supreme Court Rule 13. I .

B" Procedural History

A jr.uy ftrund Mr. Storey guilty of capital murder on September 72,2ûû8.

The jury answered the special issues in such a way that required the District Court

to enter a sentenee of death on September 19, 2008. The Court of Criminal

Appeals affirmed the judgment on Oetober 6, 2010. Storey v. State, AP-76,018

(Tex"Crim"App., delivered October 6, 201Oxnot designated for publieation). This

Court denied his petition for writ of certiorari on April 3,201I. Storey v" Texas,

s63 U.S. 91e (201r)"

Counsei for lulr. Storey filed his state applieation for writ of habeas eolpus

on hday 2b,2t1ú. ün June 15,2ûl l, the üourt of üriminal Appeais denied reiief



Ex Parte Storey, rffrit No" 75,E28-01 (Tex.Crim"App., delivered June 15, 201l)(per

euriam)(neit designated for publieation).

Counsel fbr Mr" Storey filed a fbderal habeas petition whieh the fuderaì

distriet court denied on June 9,2AI4. Storey v. Stepherzs, No. 4:i1-CV-433-O

(N.D. Tex. zAM). The Fifth Cirouit affirned. Storey v. Stephens,606 F" App'x

192 (sthCir" 2û15). This Court denied his petition fior writ of eeffiiorari on Oetober

5,2015. Storeyv. Stephens, 136 S.Ct. I32(2015).

On September 27, 2016, the trial court set an execution date for April 12,

2017. On March 31 , 2017, counsel for Mr. Storey filed a subsequent writ

applieation in state court and, on April 3,2017, filed a motion to stay the

execution. ûn April 7, 2t17, the Cour-t of Criminal Appeals stayed the execution

and remanded to the state district court fior further proceedings. Ex Parte Storey,

Writ No. 75,828-02 (Tex"Crim.App", delivered April 7, 2A17)(not designated for

publieatíon)"

Speeif,really, the Court of Crirninal Appeals ordered the district court to

resolve, among other issues, whether the proseeution violated the Due Process

Clause of the Fourteenth Amendment to the Constitution of the United States by

intentionally arguing a known falsehood to the jury in this death penalty case, then

eoneealing its fblsity from petitioner's trial eounsel, petitioner's appellate counsel,



petitioner's state and federal habeas eounsel, and all other proseeutors and judges

assoeiated with thc räse"

After three days of hearings, the state distriet eourt reoc,mmended relief on

May 8, 2û18. Cn ûctober 2,2t19, the Court of Criminal Appeals dismissed the

subsequent writ application. Ex parte Storey, 584 S.w.3d 437 (Tex.Crim.App"

2tI9). On October 16, 2t1,9, counsel for Mr" Storey fìled Suggestion -for

Reconsíderation on the Court's Own Initiative" The Court of Criminal Appeals

denied the Suggestion onNovember 6,2019.1

C. Pertinent Facts and How the Issues Were Raised and Decided Below.

Before Applicant's capital murder trial, the trial coud ordered the

prosecutors, Christy Jack and Robert Foran, "to produce any and all such

evidenee" "ef material importanee to the Defense even though it may not be

offered as testimony or exhibits by the proseeution at the trial of this ease on the

merits"" (Vol" 2, p. 77)(Applieant's exhibit 2)"'Known to both Jack and Foran, the

victim's parents, Glenn and Judith Cherry steadfastly opposed the death penalty,

I Four of the Five Judges would have granted the suggestion.
2 These citations are to the reeorel from the habcas proeeedings.



both generaliy and in this ease. F{owever, neithen Jack nor Foran ever diselosed this

infbrmation to anyone associated with the defense.

Thc Cherry's opposition was clear and resolute" (Vol" 3, pp. 1S5). They

repeatedly told the proseeutors. (Vol. 2,p" 4V;Vt-72); (Vol" 3, pp. 167-1ú8; 186-

IB7); (Vol. 4, p"99). The Cherrys' opposition never ehanged.3 (Vol" 3, pp.

1 70)(Vol. 4, pp. 95-99).

At the penalty phase in this death penalty trial, the prosecution falsely

argued:

3 The Cherrys, in an effort to spare Mr. Storey's life, explained their opposition:

In spite of the egregious loss of our son at the hands of Paul Storey,
we very strongly request that his sentence be commuted to life in
prison without possibility of parole. This is primarily based on two
factors. (1) As a result of Jonas' death, we do not want to see another
family having to suffer through losing a child and fumily member" It
is very painful to us to eonsider the suffering of Paul Storey's mother,
grandmother, and family if he is put to death. We have seen the effect
on family from other losses in our lives. His family did not harm us
and are innocent regarding our suffering. (2) Due to our ethical and
spiritual values we are opposed to the death penalty 

"

Paul Storey's execution will not bring our son back, will not atone the
loss of our son, and will not bring comfort or closure" 

'We 
are satisfied

that Paul Storey remaining in prison until his death will assure that he
çannot murder another innocent person in the community, and with
this outeome we are satisfied and eonvineed that lawful retributiein is
exercised eoneerning the death of our son.



So we get to the last question flmitigation] and that is, taking intcr
oonsideration everything, Ladies and Gentleman, beginning with the
eircumstances of this crime - and you know what? His [Mr" Storey's]
whole family got up here yesterday and pled for you to spare his life.
Amd iÉ should go withouÉ sæyixeg that a[[ CIf .]onæs [Chenx"y'sJ
family and everyone who loved him believe the death penalty is
appropniate.

(Vol" 39; pp II-12)"4

The defense attorneys for Mr. Storey testifîed that the disclos¡.rre of this

information would have impaeted the course of plea negotiations. (Vol. 3, pp. 10-

11; 14, 2I)" Knowledge of this information would have led to very different

approaches in jury selection andtrial strategy. (Vol. 3,p" 123). Atthe very least,

they would have objected to the prosecutor's lie to the jrty. But the Cherrys'

opposition remained unknown to anyone other than the two prosecutors until

December 20,2016.

Vfr" Storey was scheduled for execution on April 12, 2A17 " The Cherrys'

opposition was exposed by happenstance, as Corey Sessions expiained in his

affidavit:

(Written Statement of Glenn and Judith Cheny).
4 In an affidavit to the Texas Board of Pardons and Parole, Juror Sven Berger affirmed that he
would not have answered the mitigation question negatively. F{e would have persisted in this
position. His vote would have deprived the State of a negative answer to the mitigation question,
thereby sparing k1r. Storey's lifu. (AfTrdavit of Sven Berger,l\Ãareh 16,2AI7).



"ün lleeember 2û,2tI6 around i 1:ûû a"m. Vlr. Gienn Cherry, whom
I have knor¡m for a few years, came to my place of employment to
have his personal vehicle serviced. TVhile waiting for his vehicle to be
selieed, Mr. Cherry told me that he had received a letter from the
Statc of, Texas which stated that the execution date had been set fur
April 12,2017 for Paul Storey. I responded to Mr" Cherry by telting
him that tr had read about the execution date being set for Paul Storey
in the Fort Worth Star-Telegram back in Oetober 2A16. Mr. Cherry
said that 'they' (State of Texas) wanted to know if the Cherry's
wanted to affend the execution. Mr. Cherry said, 'Judy and I don't
want any part of that.'

"Mr. Cherry then said 'Judy and I thought you rnight be able to help
us.' I asked Mr. Cherry how is it that I could help them. Mr. Cherry
said 'Judy and I don't want to see Paul Storey be executed and we
don't want his mother to go through with what we went through with
the loss of our son Jonas when he was killed. To be certain that I was
understanding the wishes of Glenn and Judy Cherry I said to Mr.
Cherry 'so as to be c\ear, you and your wife do not want Paul Storey
to be executed?' Mr. Cherry replied 'yes, that's correct, now we don't
want him to get out of prison, we feel he shouldn't even get out, like
the other guy Porter.'

"I then asked Mr. Cherry if he had ever Çonveyed this to the Tarrant
County Distriet Attorney's offiee. IVIr" Cherry said that long before
trral, he and his wifu had told the 'ï'arrant County District Attorney
Frosecutor Christy Jack that they did not want either Faui Storey or
Mark Forter to receive the death penalty" In early January 2A17, \
eontacted Mike Vy'are, Mr. Storey's attorney with this information."

(Affïdavit of Corey Sessions, March 31,2017).



t, T'he lssures ïT.aised tm the Subsequemf Wx"it Petitiom

Having diseovered that the proseeutors had suppressed this material and

concealed it fþam all attorneys, çounsel for Mr. Storey filed a subsequent writ

applieation raising the follclwing issues:

Issue One: Newly-discovered and available evidence compels relief.

Issue Two: The State of Texas denied Applicant his right to due
prooess under the Fourteenth Amendment to the Constitution of the
United States by arguing aggravating evidence the prosecution knew
to be false.

Issue Three: The prosecution introduced false evidence, thereby
depriving Mr. Storey of a fair punishment trial.

Issue Four: The State of Texas denied Applicant his right to Due
Process under the Fourteenth Arnendment to the Constitution of the
United States by suppressing mitigating evidence.

Issue Five: By arguing false aggravating evidence and suppressing
mitigating evidenee, the State of Texas has renelered the death
sentenee in this ease unreliable under the Eighth and Fourteenth
Amendments to the Constitution of the United States.

Issue Six: The Tarrant County Distriet Afforney's eleeision to seek
death violated the Fourteenth Amendment to the Constitution of the
[Jnited States by seeking death after offering a lifø sentence and by
failing to eonsider the wishes of the victim's parents.

The Court of Criminai Appeals remanded to the state district court for

furthcr proeeedings. Ex Pørte Storey, TVrit No. 75,828-tZ (Tex"Crim"App",

deiivered April 7 , 2t17)(not designated for pubiieation)" Speeifieaily, the üour"t



fbund that elaims two through fîve arguably overeame the bar to consideration of

the merits of a subsequent writ petitiern and ordered the triai eourt to determine

whether the basis of the elaims were "asçertainable through the exereise of

reasonable diligence" by the initial writ attorney, Mr. R"obert Ford, and if so, to

detennine the merits of the alairns. Id.

ii. The Subsequent Writ Proceedings in DistrÍct Court

After three days of hearings, the district court made extensive f,rndings of

fact.

(Appendix B, pp. 1-16). After observing that counsel for Mr. Storey, Mr. Robert

Ford, liad filed his initial state application for writ of habeas corpus on May 26,

2070, the court found Mr. Ford, who had since died, to be diligent" Id. at 4-5; 12.

The court noted that no one, including either proseeutors, were aware of the

Cherry's opposition. Id" at 8-9. The eourt also found that "in most oases family

members of murder victims do not wish to speak to lawyers representing the

person fbund guilty of killing their loved one" (which included the Cherrys) and it

is highly unusual, in cases such as this one, for the parents of the murder victim to

oppose the death penaity for their ehild's murderer." Id. at 4-5. Mr. F"ord's was

reputed to be zealous and eiiligent. id" Aeeordingly, the cour-t fbund thaT "Mr"

l tt



Ford did not know that the Cherrys opposed the death penalty for the Applicant,

his elient" and "woulel not have diseovered the factual basis of theso elaims

through the exereise of reasonable diligence." fd" at 5"

The proseeutors, both of whom testified at the writ hearing, were found ttr be

not eredible in their accounting of events. Id. at 8. The oourt found Glen and

.Iudith Cherry to be eredible, as well as the other afforneys who were unaware of

their opposition" Id. at 6"

The district court also precluded the State from arguing against Mr. Ford's

diligence in light of its concealment from everyone, including Mr. Ford. Id. at Il.

12. "Because the State concealed the evidence at issue in this subsequent writ

applicatio,n, it has flcrfbited its argument that Applicant's pleading is barred under

the doctrine of forfeiture by wrongdoing. The long-standing equitable maxim is

that 'no one shall be permittcd to take advantage of his own wrong.' trleynolds v"

Uníted States,98 U.S. 145, 160 (1878)." Id. at 11. lt additionally found the State

had entered thc ease with unelean hands" Id. at 12" Having made twenty*one

findings regarding Mr. llord's diligenee, the eourt reaehed the merits and

recommended relief to the Court of Criminal Appeals on all four grounds

remanded for review. Id" at 16.

'f1
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ñifl, The Courú of Crfirninaå ,&ppeats' lleeistom

The Court of Criminal Appeals dismissed thc writ petition in a published per

euriam opinion. Ex par"te Storey,584 S.VU.3d 437 (Tex.Crim.App. 2019)" \iVhile it

agreed that the State did not inform trial counsel about tlie Cherrys' opposition to

Mr. Storey's execution, it found that the same proseeutor who told trial eounsel

that the Cherrys "preferred not to be contacted" had also said "that they were

certainly free to contact them' if they wished to do so"" Id. at 439. Moreover, Mr.

Cherry had remarked "that he has disclosed his anti-death penalty views to

"anybody that wants to know or has ever asked me." Id. The Court decided that the

failure to present direct evidence "showing what Ford did or did not know

regarding the victim's parents' anti-death penalty views," combined with this

testimony, defeated the distriet court's findings of Mr. Ford's diligenee. Id.

Judge W.alker, joined by Judge Slaughter, dissented" Ex parte Storey, 584

S.W.3d at 447-462" The dissent found that Mr. Ford's laek of knowiedge could be

inferred liom the eireumstantial evidenee addueed at the writ hearing" Id. Noting

Mr. Ford's reputation for diligence, the dissent viewed the discovery of the

proseeution's misconduot "iike this for a habeas attorney is lii<e hitting the jackpot

on the Texas Lotteryf.]" Íd. at 455-456. Moreover, the dissent believed that

requiring habeas counsel to approaeh the survivors of a eapitai murdcr vietim is

t?.



"beyond what a reasonabiy eompetent habeas atlorney would have done under the

eireumstanecs." Id" at 456. "'Reasonable' diligenee would not go prying into ttre

private feelings of a murder victim's fumily without ä very good reasrn for doing

so. The trial court found that 'in most cases family members of murder victims clo

not wish to speak to lawyers representing the person f,ound guilty of killing their

loved one."' Id. at 456-457 
"

Judge Yeary dissented as well. Ex parte Storey,584 S.V/"3d at 443-447. He

did not believe that counsel was required to disbelieve Jack's false argument. Id.

Relying on this Court's analysis tn Banlts v. Dretke, 540 U.S. 668, 696 (2004),

Judge Yeary agreed that"A rule ... declaring oprosecutor may hide, defendant must

seek,' is not tenable in a system constitutionally bound to accord defendants due

process"" Accordingly, he concluded that Mr. Ford was reasonably diligent. Id. at

444.

Judge Hervey, joined by Ju<fges Keaslcr, Riehardson and Newell eoneurred,

agreeing that n4r" Ford failed to exereise due diligenee " Ex parte Starey, 584

S"W.3d at 440-442. The remainder of the opinion was directed at Judge Yeary's

dissenting opinion. The conculrence concluded that the Cherrys' opposition to Mr.

Storey's exeeution and the proseeutor's lie to the jury on that maffcr was

immaterial, and thus nci eonstitutional violation oeeurred. Id. aL 441.

1_1



Counsel for IvTr. Storey filed,Søggestíanfbr Reconsíderatíon an the Caurt's

Ûwn Initiative on C)ctob er 2, 2A19" (Appenelix D)" The Suggestíore eeimplaincd that

the Court's per curiam opinion "irnposes a burden unlike anything this Cclurt has

ever demandeel of State or defunse - proof directly ft<lm bey<lncl the grave. Shor"t

of a seance, this new burden is one that can never be met." (Appendix D, p. 5).

The Court of Criminal Appeals denied the Suggestiar¡ on November 6,2t19, but

Judge Newell joined Judges Walker, Yearey and Slaughter to reflect that they

would have granted the Suggestion and reconsidered its decision. (Appendix E).

REASONS F'OR GRANTING TFM WRIT

Just as in Miller v. Fate,386 U.S. 1,6 (1967), "[t]he prosecution deliberately

misrepresented the truth"" The proseeution in this oase suppressed mitigating

evidenee in violation af Brady t). lu[øtylønd, 373 U.S. 83 (1963). The

proseeution's misçonduet rendered the death penalty in this Çase unreliable under

the llighth and Four"feenth Amendments to the Constitution of the lJnited States.

Its misconduct violatcd Caldwell v. Míssissippi,472 U.S. 320 (1985), as the state

district court concluded, by "reducing the responsibility ofjurors by inviting them

to aequiesoc to the falsely-asserted desire of the vietim's family for death, in

1,1.t.t



violation of the trighth and Fourteenth Amendments to the Constitutíon of the

United States." (Appendix B, p" 14)"

The distriet court made these finding beeause it found initial habeas counsel

to have acted with diligence and that the factual basis of the claims were not

asceftainable due to the State's successful strategy of eoncealing the truth of the

Cherrys' views from everyone, including habeas counsel" Tex" Code Crim. Fro.

aft. ll.07I, $5(e). In light of its on-going misconduct, the district court estopped

the State's argument regarding habeas counsel's diligence on the equitable grounds

that "it cannot benefit from its wrong-doing by faulting habeas counsel for failing

to discover its own misconduct." (Appendix B, pp. 11-12). The district court

therefore concluded as a matter of fuct that "Mr. Ford did not know that the

Cherrys opposed the death penalty fbr the Applicant, his client" and that he "would

not have disoovered the faetual basis of these elaims through thc excroise of

reasonable diiigenee." (Appendix B, p" 5)"

Ðespite the well supported faetual detcrminations by the district court, the

Texas Court of Criminal Appeals dismissed the subsequent writ petition and

denied review of these federal constitutional elaims" It did so by ereating, for the

lirst time, a barrier to this Court's review of federal constitutional rights. Its

I --a



unpreeedentcd interpretation eould not be antieipated. Tts interpretatíon of tire duø

diligenee requirement is, in this oäse, literally insurmountable.

The Texas Court of Criminal Appeals's new mle requires direct proof of

habeas eounsel's knowledge, even if habeas counsel is deceased and even if the

State intentionally eoneealed the evidenoe f,rorn habeas eounsel. Ex pørte Storey,

584 S.W.3d at 439. Circumstantial evidence, however overwhelming, is

insufficient as a matter of state law under the Court's new diligence standard" Id.

In short, the Court of Criminal Appeatrs has sanctioned exactly what equity

punishes - the prosecution's successful concealment of its misconduct from habeas

counsel.

The direst effect of the new rule is that no subsequent habeas petitioner

whose initial counsel has died oan ever have his federal claims reviewed by any

eourt" However clear the violation of the Constitution may be, no matter how well

deveioped the record, no matter how speeifie the eredibility findings made l:y u

trial eourt, therc ean be no review under the Court of Criminal Appeals' new, novel

approach.

This Court has held that due diligence "is reasonable diiigence, not

maximum feasible diligenee"" Holland v. lilorida, 56t U.S. 63i, 653

(2û1û)(internal citations and quotations omitted)" The Cor"irt of Crirninal ,Appeais'

'tL
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bar to eonsideration of federal eonstitutional elaims goes further" For subsequent

habeas petitioners, even "maximum feasiblc eliligenee" is insuffieient" Sueh

petitioners äre required to prove laek of knowledge sf initial habeas eounsel, even

if habeas eounsel has been fatally struck by lightening and therefore eannot

directly attest to what is otherwise obvious, his or her lack of knowledge"

Where a petitioner "eould not fairly be deemed to have been apprised of' a

state procedural rule barring review of claims of violations of federal constitutional

rights, this Court may exercise its jurisdiction and power to review. NAACP v.

Ala. ex rel. Patterson,357 U.S. 449,457-58 (1958). "Novelty in procedural

requirements cannot be permitted to thwart review in this Court applied for by

those who, in justified reliance upon prior decisions, seek vindication in state

courts of their federal constitutional rights." Id. The Court of Criminal Appeals

has more than ereeted an unexpeeted and unfair proeedural barrier to substantive

review of elaims of federal constitutional violatieins. It has crcated a door that no

eourt, most pointcdly, this Court, oan open"

"[W]here a State allows questions of this sorl [frderal constitutional elairns]

to be raised at alate stage and be determined by its courts as a matter of discretion,

we arc not eoneiudcd from assuming jurisdiction and deciding whether the state

eoufi aetion in the partieuiar eireumstances is, in effbet, an avoidanee of the fbderal
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right. A state eourt may not, in the cxereise of its discretion, deeline to entertain a

eonstitutional claim while passing upon kindred issues raised in the samc mânner."

Williqwzs v. Georgia, 1955, 349 U.S. 375, 382-8.3 (1955). Accordingly, this

diligenee ir¡le does not eonstitute an adequate state ground preeluding this Court's

review" Barr v. Colurnbia, 378 U"S" 146, 149-50 (1964)("state procedural

requirements which are not strictly or regularly folI<lwed cannot deprive us of the

right to review").

Mr. Storey's right to relief under settled federal constitutional law is clear.

The presentation of false testimony which affects the verdict constitutes

prosecutorial misconduct. Giglio v. United States,405 U.S. 150, 152, 153, n.4

(1972)(prosecutor falsely told jury that its key witness "received no promises that

he would not be indicted," held to be a violation of the Due Process Clause).

In Mooney v" Holohan,294 U"S. 103, I 12 (1935), a desperate petitioner filcd

a petition for original writ of habeas Çorpus in this Court beeause his efforts at

fbderal review had been deniod" {d" at 109-10" TVhile denying the petitioner's

leave to file in light af available state court avenues of relief this Court declined

the State's nalTow construction of the Due Process Ciause and heid that a

proseeution's "deliberate dceeption of eourt anef jury by the presentation of

testirnony known to b,e perjurcd" by the proseeution faiis within this Court's view
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and eondemnation of, sueh eonduot. ld" at 1L2-1,3 ("Sueh a eontrivanee by a State

to proeure the eonviction and imprisonment of a defendant is [] ineonsistent with

the rudimentary demands cf justice[.]"). Seven years after Mooney v. Halohan,

this Court affirmed that the proseeution's knowing misrepresentations violated "the

Federal Constitution, and, if proven, would entitle petitioner to release frorn his

present custody." Pyle v. Kansas,317 U.S. 2I3,21,6 (1942). This Court again

affirmed that the prosecution's intentional fulsity of material facts deprive a

defendant of due process. Bqnks v. Texas,355 U.S. 28,3I-32 (1957)(prosecutor's

concealment of the falsity of key evidence violates due process).

If this jurisprudence were not clear enough, this Court decided that the

prosecution's intentionally fulse arguinent to a jury violates the Ðue Process

Clause. Miller v. Pate, supra. In Míller v. Pate, the prosecution won a capital

murder eonvietion by introdueing false evidence of blood on the eight-year-old

murder vietim. Knowing the falsity of this evidenee, the proseeution argueel to tho

jury faets it knew to be untrue. L{ílley v. Pate,386 u"S" at 4" The reddish stain was

not dried blood, but paint, which the prosecutor knew as he argued the eontrary to

the jury. This Court condemned the prosecution's deliberate misrepresentation,

diseovered - notably * oniy on a subsequent writ petition.
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'T'his Court, exasperated but emphatie, declared: "h{ûre than 30 years agû

this Court held that thc Feiurteenth Amcndment eannot tolerate a state criminal

eonviction obtained by the knowing use of fulse evidenee. [here has been nc:

deviation fþorn that established principle. There ean be nû retreat fþ<lm that

principle here." Miller v. Fate,386 U.S. at7 (citations omitted). The Texas Court

of Criminal Appeals has invited this Court tcl remind it why the Ðue Process

Clause is offended by the prosecution's intentional falsity to garner convictions or,

in this case, win death sentences.

The fälsehood that "all of Jonas fCherry's] family and everyone who loved

him believe the death penalty is appropriate" violated the Due Process Clause

because it was fulse and the prosecutors knew it was false. Its inateriality is

underscored if not established by this Court's holding that "it is constitutionally

impermissible to rest a death sentenee on a determination made by a senteneer who

has been led to believe that the rosponsibility fcrr detemining the appropriateness

of the defendant's death rests elser¡/here." Caldwell v. fufississippi, 472 U"S. at

328-29. In Caldwell, thts Court was concerned with the impact upon a jury

reassured that its decision would be ultimately handled by anonymous but superior

judieiai arbitcrs.
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F{ere, this Court is presented with a shiÍt of responsibiiity by jurors not to

anonymous deeisionmakers, but to the parents of the murder vietim" And even that

wâs & lie. The principle of Csldwel/ shoutrd apptry with fury. This Court has

already recognized the reality that jurors are influenced by the knowledge that a

reviewing eourt might correet any rnistaken determination that the defendant

deserved death, and held that such influence violates the Eighth Amendment. This

case is worse than Caldwell because the jury was told that a death sentence had no

risk of mistake.

According to the prosecution lie, execution was the will of the victim's

parents. Any doubt about the propriety of a death sentence was relieved by the

prosecution's matter-oÊfact misrepresentation that the people with greater moral

authority to make such a judgment (the victim's parents) had already decided the

maffer. For the juror inelined to give a sentenee of less than death, the prayers of

grieving parents would surely be the erucible f<rr execution. A proseeution's death

penalty falsities both offend the Eighth Amendmcnt's Çoneerns and eompounds

them under settled Fourteenth Amendment.

None of these considerations wouid have arisen had the prosecution simpiy

diselosed the truth of the Chenys' sentiments under equaliy settieci federai

eonstitutional law" The prosceution appreeiated thc vaiue of its eviclenee, liid that
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evidenee, and argued in its death penalty phase a key argument it knew to be

unttue. It thcn hid all eif the information from habeas eounsel. Perhaps, worst eif

all, the prosecution çrver-up continued through the nilost recent writ hearings

where the former trial proseeutors obviously perjured themselves as was found by

the district judge. The Court of Criminal Appeals did not disturb this finding, but

was, evidently, completely untroubled by tlie obvisus perjury.

This state of affairs does not trouble five members of the Court of Criminal

Appeals. Because of this decision, it will never be troubled again. Unless this

Coutt intervenes, misconduct involving frderal constitutional rights will never be

heard of again whenever a petitioner has the misfortune of a deceased initial

habeas counsel.
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CÜNCLUSIÛN ANN PR-AYER

Fetitioner respeetfully requests that the Court grant the petition for a writ of,

certiorari.

Respectfu lly submitted,
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