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UNITED STATES OF AMERICA, )
)
Plaintifi—Appellee, ) ON APPEAL FROM THE
' )] UNITED STATES DISTRICT
V. ) COURT FOR THE EASTERN
N ) DISTRICT OF TENNESSEE
VICTOR J. STITT, II, )
Defendant-Appellant. . OPINION
)

Before: MOORE and COOK, Circuit-Judges; PEARSON, Distriet Judge.”

MOORE, J., delivered the opinion of the court in which PEARSON, D.I., joined.
COOK, J., concurs in the judgment only.

KAREN NELSON MOORE,; Circuit Judge. This case returns to us following the United
States Supreme Court’s decision in United States v. Stitt, 139 S. Ct. 399 (2018). In our original
disposition of this case, we affirmed Defendant-Appellarit Victor J. Stitt’s sentence under the
Armed Career Criminal Act (“ACCA™) after his conviction for being-a felon in possession of a
firearm, in violation.of 18 U.S.C. § 922(g). United States v, Siitt, 637 F. App’x-927, 928 (6th Cir.
2016). Stitt’s sentence was based on six convictions for Tennessee aggravated burglary. fd. at
931-32. We also affirmed the district court’s denial of Stitt’s motion to suppress and rejected
Stitt’s challenge to ‘the distriet court’s venué, Jd. at 929-30, Sitting en banc we subsequently

vacated our decision and judgment, see 646 F. App’x 454 (6th Cir. 2016), and then reversed as to

_ * The Honorable Benifa Y. Peatson, United States District Judge:for the Northern District
of Ohio, sitting by designation.
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Stitt’s ACCA- designation, United States v. Stitt, 860 F.3d 854 (6th: Cir. 2017) (en banc). We
concluded that becatise Tennessee’s aggravated burglary statute covered burglary of tents, cars, or
“self-propelled vehicle[s],” it was broader than generic burglary' and thus could not serve as a
predicate offense. Stitr, 860 F.3d at 860-61. The Supreme Court then reversed the en banc
deeiston, concluding that the generic définition of “burglary™ under the ACCA included “Gurglary
of a structure or vehicle that has been adapted or is customarily used for ‘overnight
accommodation.” Stitr, 139 S. Ct. at 403-04. On remand, we once again consider Stitt's ACCA
designation. TFor the reasons set forth below, we affirm’ Stitt’s sentence under the' ACCA.
Additionally, because neither the en banc decision ner the Supremé Court’s decisionin Stitt calls
into. question this panel’s. original resclution of Stitt's venue or suppression claims, we reissue
those-sections (Parls Il and'1II) of our panel decision in full. See Stirz, 637 F. App’x at 929-30;
see also Stitt, 139 8. Ct. at 403-04 (considering the scope of “generic burglary” under the ACCA);
Stitr, 860 F.3d at.856-57 (explaining that Stitt’s petition for rehearing en banc was -granted to
resolve Stitt’s elaim under the. ACCA).
I. FACTUAL BACKGROUND

In 2011, Stitt was indicted on one count of being a felon in possession of a firearm in

violation of 18 U.S.C. § 922(g). R. 1 (Indictment) (Page ID #1). Following a jury frial, Stitt was

found guilty of the charged offense: R. 92 (Verdict) (Page ID #395), The pre-sentence

"The Supreme Court has defined generic burg_[ary under-the ACCA as being “an unlawful
or unprivileged entry into; or remaining in, a building or other structure, with. intent to. comunit a
crime.” Taylor v. United States, 495 U.S. 575, 598:(1990).

o
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investigation report (“PSR™) noted that, among other convictions, Stitt had six convictions for
Tennessee aggravated burglary. R. 100 (PSR Y 24, 28) (Page ID #429-30, 432). The PSR
identified those convictions as predicate offenses under the ACCA, thus triggering the ACCA’s
fifteen-year minimum sentence requirement. Comipare 18 US.C. § 924(e)(1) (mandating a
fifieen-year sentence for individuals with three or miore predicate offenises-under the ACCA), with
id. §924(a)(2) (mandating a ten-year statutory maximum for felon-in-possession convictions). At
sentencing, the disirict court overruled Stitt’s objections to. his ACCA dés_ignat-ion- and imposed a
290-month sentence. R. 113 (Judgment at 2) (Page ID #504). Stitt appealed.
I1. DISCUSSION

Throughout the proceedings of this case, Stitt has argued that Tennessee’s aggravated
burglary statute is broader than' generic burglary for three distinct reasons. First, in his opening
brief before the original panel, Stitt asserted that because a person.may be-convicted of aggravated
burglary by passively, as opposed to affirmatively, deceiving the owner of the property to gain
entrance into a habitation, and generic burglary requires, at a minimum, soime “affirmative” act;
Tennesse¢ aggravated burg'_law"is niot a predicate offense. See Appellant Br. at 34-42. Second,
Stitt conténded that Tennessee’s definition of “habitation” undet Tennessee Code Annotated § 39-
14-401 was broader than generic burglary because it covered burglaries of cars, tents, or other
movable structures. Reply Br. at8. Finally, in his reply brief before the-en banc court, Stitt argued
that because Tennessee aggtavated burglary may be: committed “recklessly,” as opposed to just
“knowingly” or “intentionally,” Tennessee aggravated burglary could not form the basis.of Stitt’s

ACCA enhancement, Appellant En Banc Reply Br. at 6-7.
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The Supreme Court’s decision in Uniited States v. Stitt clearly forecloses Stiit’s second
argument.regarding Tennessee’s “habitation™ definition.. Sfr‘rt,__ 139 8. Ct. at 403-04. As for Stitt’s
third (mens rea) argument, Stitt did not raise this claiin in his original'-'brieﬁng before this panel
and, indeed, articulated it for the first time in a reply brief befoie the en banc comrt. Stitt’ s-argument
did not rely on any new law or statuie that was unavailable to him in his original petition and Stitt
has not provided any explanation for his failure to raise this issue either before the original panel
or in his initral en banc brief. Consequently, Stitt has forfeited this claim, and we need not address
it. United States v. Abboud, 438 F.3d 554, 589 (6th Cir. 2006) (refusing 1o address the merits of
an argument raised for the first time in a reply brief). This leaves Stitt’s claim that because: a
defendant can commit aggravated burglary by entering or remaining in a habitation either by
affirmative or passive acts, it is broader than generic buirglary and therefore cannot form the basis
of his ACCA designation. Although this argument is not necessarily prohibited by the Supreme
Court’s resolution of Stitt"s appeal,” we nonetheless eonclude it is meritless,

“We review de novo a district court’s determination. that a defendant should be sentenced

as an armed career criminal.” United States v, Vanhook, 640 F.3d 706, 709 (6th Cir. 2011). In

2Jﬁkftrer' all, the Supreme Court examined only the “relevant language” of Tennessee’s
definition of *habitation” and did not consider the scope of other aspects of Tehnessee’s aggravated
burglary or burglary statutes. See Stirt, 139 S..Ct. at 406, True, we have also recently held in
United Statesw. Ferguson, 868 F.3d 514, 515-16 (6th Cir. 2017), that, per Unifed States v, Priddy,
808 F.3d 676 (6th. Cir. 2015), Tennessee burglary constitutes generic burglary under. Taylor.
However, Ferguson did not consider the question raised by Stitt in this appeal: whether
Tennessee’s definition of “consent™ renders burglary (and therefore aggravated burglary) broader
than .generic burglary, see Ferguson, 868 F.3d at 515 {(rejecting the defendant’s argument that
Tennessee burglary is broader “because it allows a defendant to be convicted of burglary: if he
enters a building and then forms the requisite intent to commit a crime while inside™),
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support of his argument, Stitt primarily relies upon the plain language of Tennessee’s burglary
statute and a relatively recent decision by the Tennessee Supreme Court, State v. Pope, 427 S.W.
3d 363 (Tenn. 2013), in which the court interpreted the requirements of aggravated burglary.
Under Tennessee law, “[a] geravated burgiary is burglary of a habitation as defined in $§39-14-
401 [defining ‘habitation’] and 39-14-402 [defining ‘burglary’]” Tenn. Code Amn, § 39-14-403.
When §§ 39-14-402 and 39-14-401 are combined, therefore, an individual commits aggravated
burglary in Tennessee if, “without the effective consent of the property owrier,” he does.any of the
following: (1) enters a habitation with intent fo commit a felony, theft, or assault; (2) remairis
concealed in.a habitation with intent to commit a felony, theft, or assault; or (3) enters a habitation
and comnmits or atterpts to commit a felony, theft, or assault. See: Tenn. Code Ann, § 39-14-
1402_(a)('l')—(a_)(3).3 Stitt’s claim on appeal focuses on the “without the effective consent of the
property owner” lariguage, which is applicable to all'subsections.

“Effective consent” refers to “assent in fact, whether éxpress or apparent,” but not if’
“lilnduced by deception or coercion.” Tenn, Code Ann. § 39-11-106(a)(9)XA). “Deception”
includes: (1) “[¢] reat(ing] or reinforc[ing] a false impression by words or-éonduct, including false

impressions of fact, law, value orintention or other state of'mind that the person does not believe

Section 39-14-402(a)(4) also prohibits someone from entering “any freight or passenger
car, automaobile, truck, trailer; boat, airplane or other motor vehicle with intent to commit a felony,
theft or assault or commits or attempts to commit a felony, theft or assault:” However, because
aggravated burglary applies only to burglaries of habitations and notto general structures that are
not adapted for overnight use, .Stitt, 139 S. Ct. at 406, “burglary of a habitation” does. not
-encapsulate § 39-14-402(a)(4)'s prohibition on -ertering thése ‘other, non-adapted, structures.
Consequently, we limit our discussion to the provisions of § ‘3_9—14—402(3')_(1’)—@)(3).
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to be true”; (2) “[p]revent[ing] another from acquiring information which would likely affect the
other’s j’ud_g_ment in the transaction”; and (3) “[{]ailing to correct a false impression of law or fact
the person knows to be false” and the person either created the. falsity ot knows the falsity is likely
to influence another person. Jd. § 39-11-106(a)(6)(A)(i)}—(iii). The Tennessee Supreme Court has
further explained that because an individual may commit aggravated burglary by éither “creating
orreinforcing” a victim's misconception or “failing to correct a false impression of law or fact,”
Tennessee law criminalizes aggravated burglary by both affirmative and passive acts of deception,
respectively. Pope, 427 S.W. 3d at 370-71 (internal quotation marks omitted); see also Appellee
En Banc Br. af 19-20 (agreeing with this general statement of Taw).

Importantly, the Pope court later qualified its holding, explaining that although passive.
deception may.suffice for aggravated burglary, a defendant.does not commit burglary if he merely
fails'to corfect a vietim’s false impression concerning the defendant’s intent. See Pope, 427 S'W.
3d at 374 (“[E]ven if the victim could have formed a false impression that the Defendant intended
to enter his residence for the purpose of purchasing a drink, our statute does not allow for a
conviction based upon the Defendant’s failure to correct the victim’s false impression of his
intention.”). “To hold otherwise would mean that in order to obtain ‘effective consent® from a
property owner, a defendant would have to announce his or her criminal intent priof to obtaining
the owner’s permission to enter a habitation,” Id,

Based on this definition of “deception” vis a vis Tennessee’s. réquirement that burglary
{and aggravated burglary) be committed “without the effective consent of the property owner,”

Stitt asserts that Tennessee aggravated burglary is broader than generic burglary because generic
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burglary requires an “affirmative™ act, ie., “breaking and entering.” Appeéllant Br. at 35-36
(explaining that the “unlawful entry” requirement in generic burglary means “entry along the lines
of breaking and entering” (internal citation omitted)). For support, Stitt relies almost entirely on
the Supreme Court’s discussion of the categorical and moditied categorical approaches in
Descamps v. United States, 570 U.S. 254 (2013). However, the Court in Descamps did not
comprehensively define generic burglary; rather, the Court merely concluded that California’s
burglary statute, which did not require any unlawful or unprivileged entry (either by affirmative
or passive acts of deception), did not constitute generic burglary. Seeid, at258-39;.Cal. Penal
Code Ann. § 459 (providing that a “person who enters”™ certain locations “with intent to commit
grand or petit larceny or any felony is: guilty of burglary”). Because California’s statute did not
require any “unlawful or unprivileged entry into, or remaining in, a building or structure,” the
Court concluded that it was.broades than generic burglary. Descamps, 570 U.S. at 261, 26465,
Nonetheless, Stitt points to the Court’s various statemients in Descanips to the effect that
the. California statute is unlike generic burglary because generic burglary “generally demand|s]
breaking and entering or similar conduct,” suggesting that ihis proves generic burglary and
“unlawful entry” must be committed with some affirmative act. Appellant Br. at 35 (quoting
Descamps, 570 U.S. at 259). Although the Supreme Court in Descarmps did discuss “unlawful
entry” in general teems of “b_reaking and -en"rerill'g,_”"\h-'ic ‘are unconvinced by’Stittt‘-'s argument. As
noted above, the Supreme Court was not presented with—and therefore did not provide any’
‘holding regarding—ithe fine distinctions between “unlawful entry” and “breaking and entering or

similar conduct” or between passive and affirmative acts of deception. See Descamps, 570 U.S,
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at 259. Rather, because the California statute did not require any unlawful or unprivileged entry
and therefore applied -to_.-shopl'iﬁ:ers who were undoubtedly permitted and privileged to enter and
remain in the establishments where they were, a conviction under California’s statute was not an
ACCA predicate offense. Id.

Similarly, although “breaking and entering” plausibly cotresponds to “affirmative™ acts;
such. as active deception, nothing in Descamps necessarily suggests that “affirmative” acts are the
only way.a person may “break” into, untawfully enter, or remain in a habitation. See id. (noting
that “unlawful entry” generally includes “breaking and entering or similar conduct™ (emphasis
added)). If that were so, the Taylor Court presumably would have adopted the common-law
definition of burglary, which was limited to “breaking-and entering.” See Taylor, 495 U.S. at 592
93, Of course, the Court expressly declined to do that. Jd. at 593 (explaining that over the years,
“Im]ost other States have expanded this definition to include enfry without a ‘breaking™).
Moreover, unlawfully “remaining in” a building with the infent to comunit a felony, undoubtedly
an ACCA-predicate- ‘-i"bu_l'glar_y_,'”' is itself largely passive..

Additionally, the very reason Congress included ""bUrglary"’ as an enumerated felony-—to
punish thefts' that are more likely to. lead to violent confrontations—is readily applicable to
situations where an individual uses “passive” acts of deception to unlawfully enter or remain in a
building. See Taylor, 495 U.S. at 588. Indeed, because such actions will often require the
defendant 1o interact with the owner of a habitation, any subsequent burglary could certainly lead
to a “violent confrontation” when the owner realizes the defendant’s true intent, Siiit, 139 S. Ct.

at 406. And regardless of the method of enfry, the offender’s awareness of a potential
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confrontation suggests that “he is prepared to use violence if ne¢essary to carry out lifs plans‘or to
escape.” Taylor, 495 U.8. at 588. No part of Descamps’s holding regarding Califernia’s burglary
statute leads us to conclude that an individual who utilizes a victim’s confusion about his identity
to burglarize the victim’s habitationis any less a “violent felor” than someone who, for instance,
picks the lock.

Furthermore, on its face, Tennessee’s definition of “deception” and “without consent”
necessarily encompasses’ acts that are either “unprivileged” or “unlawful,”* thus. bringing them
within the generic definition of burglary. As the Tennessee Supreme Court has explained, if an
individual fails to correct a victim’s incorrect: assumption about the: defendant’s identity and the
victim subsequently allows the defendart into his home, the defendant has entered “without
ceffective consent”; stich an “entry” would be both “unlawful” and “unprivileged.” Pope, 427 8.W.
3d at 373. Similarly, even if a defendant énters a residence after redlizing. that the owner
mistakenly believes hini to be antother person and then forms the intent to burglarize the house, the
defendant would necessarily be “remaining in™ the Bouse in an “anlawful” or “unprivileged” way
with “intent™to commit a felony. See State v. Wesemann, No, 03C01 -9407-CR-00260, 1995 WL
605442, at *2 (Temn. Ct, Crim. App. Oct. 16, 1995) (“Criminal intent does not have to occur either
prior to or simultanecusly with the entry.”); see also Quarles v. United States, 139 8. Ct. 1872,
1879 (2019) (“[W]e interpiet remaining-in burglary under § 924(e) to occur when the defendant.
forms the intent to commiit a crime at any time while unlawfully present in a building or
structure.™), And as the Supreme Court reminded us in Quarles, when mtet_'pre_fing state statutes,

we should nat “seizfe] on modest state-law deviations from the generic definition of burglary.”
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Quarles, 139 'S. Ct. at 1880. Rather, “so long as the state law in. question “substantially
corresponds’ to {or is narrower than) generic burglary, the conviction qualifies under § 924(e).”
Id. (quoting Taylor, 495 U.S. at 60’2_)'. Such is the case here.

Finally, although other Circuits have not dealt with the particular nuances of “affirmative”
versus “passive” acts of deception, they have generally concluded that when someone enters d
building “without consent” and with the intent to commit a burglary, they have necessarily entered
the building “unlawfully” pursuant to generic burglary. See United Siates v. MecArthur, 850 F.3d
925, 938 (8th Cir. 2017) (determining that a Minnesota statute which forbids “entering a building
without consent and with intent to ... commit any félony or gross misdemeanor” qualified as
generic burglary); United Srates v. Mungro, 754 F.3d 267, 270 (4th Cir. 2014) (concluding that
‘becauise North Carolina’s statute prohibited breaking or entering without the consent of the owner,
it constituted generic bur'g_'lary,- even post-Deseamps), United States. v, Ramirez-Flores, 743 F.3d
816, 822 & n.5 (I1th Cir. 2014) (interpreting the Sentencing Guidelinies and equating entry
“without consent”™ 1o’ generic burglary depending on the definition of “dwelling™); United States v.
Bonilla, 687 F.3d 188, 192-93. (4th Cir, 2012) (‘cOncl'uding_‘_'that a person has committed generic.
burglary when he or she “enters. a building or habitation and commits or attempts 1o commit a
felony, theft, or an assault . . . without the effective consent of the owner™ (intemal quotation maiks
‘omitted}).

For all the redsons set forth above, we therefore conclude that, despite Tennessee burglary’s
inclusion of both “passive” and “affirmative” acts of deception within its statutory framework,

Tenniessee aggravated burglary categorically constitutes generic burglary. Consequently, Stitt was

10
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correctly designated as a career offender underthe ACCA, and we once again affirm his conviétion
and sentence.
HI. CONCLUSION
For the reasons set forth above, we AFFIRM Stitt’s conviction and sentence, We reissue.
Parts [T and I11 of our panel decision affirming the denial of Stitt’s motion to suppress and rejecting

his venue claim, and affirm his 290-month sentence. See Sit, 637 F. App’x at 929-30.

11
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1 THE COURT: Members of the jury, now it's time for

2 | ‘me to instruct you about the law that you must follow in

3 deciding this case.

4 I'1l start by explaining your duties and the general
il ruleées that apply 1n every criminal case.

6 Then I'11 explain scome rules that you must use in

7 evaluating particular testimony and evidence.

8 Then I'1l1l explain the elements, or parts, of the

g ‘crimes that the defendant is accused of committing.

10 And last, I'll explain the rules that you must
11 | follow during your deliberations in the jurzy room, and the
12 possibkbie verdicts that you may return.

13 Please listen very carefully to everything that I
14 s5ay.
15 You have two main duties as Jjurors. The first one
16 isztg decide what the facts are from the evidence that YOou sSaw
17 and Heard here in court. Deciding what the facts are is your
18 job, not mine, and nothing that I have said or done during

19 | this trial was meant to influence your décision about the
20 | facts in any way.

2.1 Your secohd duty is to take the law that T give you,
22 ) apply it t¢ the facts, and decide if the government has proved
23 the defendant guilty beyond a reasonable doubt. It's my job
z4 te instruct you about the law, and you dre bound by the oath
25 that you took al the beginning of the trial to follow the

UNITED STATES DISTRICT COURT
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12
13
14
15
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17
18

19

20

21

22

23

24

25

Jury Charge

instructions that 1 givé you, even if you may perscnally
disagree with them. This includes the instrucdtieons that I
gave you before and during the tris&l, and these imstructions.
A1l of the instructicns are important, and you should consider
them together as a whole.

The lawyers may havé talked about the law during
their arguments, and it's proper that they do seo. But if what
they said is different from what I say now, you must follow
what T say. What I say about the law controls.

Perform these duties fairly. Do not let any bias,
sympathy, or prejudice thatxyou'may feel toward one side or
the other influence vour decision in any way.

Now, as you knaow, the defendant has pleaded not
guilty to thie crime charged irn the indictment. The indictment
is not any evidence at all of guilt. It's just the formal way
that the government tells the defendant what crimes he's
accused of committing. It dees not even raise a suspicion of
guilt.

Instead, the defendant starts the trial with a clean
slate, with no evidence at all against him, and the law
presumes that he's innocent. This presumption of inriccence

stays with him unless the government presents evidence here in

court that ovércomés the présumptich, and c¢onvinecés you beyond

a reaseonable doubt that he is gunilty.

This means that the defendant has no obligation to

UNITED STATES DISTRICT COURT

Case 4:12-cr-00019-HSM-SKL Document 137 Filed 05/21/15 Page 3 of 23 PagelD-#: 860




Jury Charge

i present. any évidence at all, or to prove to you in any way

2. that he is innocent. It's up to the goverhment to prove that
3 he's guilty, -and this burden stays on the government from:

4 start to finish. You must find the defendant not guilty

5 unless ‘the government counvincés you beyond a reasonable doubt

& that he is guilty.

7 The government must prove every element of the orime
8 charged beyond a reasonable doubt. Proof beyond a reasonable
9 doubt does not.mean-proof.beyoad dil possible dounbt. . Possible
10 doubts. ‘'or doubts based purely on specnlation are not
i1 reasonable doubts. A reasonable doubt is a doubt based upon
12 reason and common Sense. It may arise from the evidénce, the
13 lack of theé evidence; or the nature of the evidence.
14 Proof'béyond a reasonable doubt means proef which is
15 $o convincing that you would not hesitate to rely and act on
16 it in making the most important decisions in your own lives.
17 | If you are convinced that the. government has proved the

18 defendant guilty beyond -a reasonable doubt, say so by

19 | returning a guilty verdict. If you're not convimeed, say so
20 by returning a not guilty verdict.

21 Now, you must make your decision based orily 'on the
22 evidéence that you saw and heard hére in court. Do not let

23 rumors, suspicions; or anything else that yvou may have seen or
Z4 heard outside of court influence your decision in any way.

25 The evidence in this case includes only what the

UNITED STATES DISTRICT COURT

Case 4:12-cr-00019-HSM-SKL  Document 137 Filed 05/21/15 Page 4 of 23 PagelD #; 861



10
11
12
13
14
15
16
17
18
18

20

21

22
23
24

25

-Jury~Charge

‘witnesses said while they were testifying under oath; any

exhibits that I may have allowed into evidence; any
stipulations that the lawyers may have agreed teo; and any
facts that I may have judicially noticed.

Nothing else is evidence. The lawyers' statements
and argumerits are net evidence. Thelr questions and
objections are not evidence. My legal rulings are nct
evidence. And my comments and questions are not evidenhce.

During the trial, T may not have let you hear the
answers to some of thé guestions that the lawyers asked. I
also may have ruled that you could not see some of the
exhibits that the lawyers wanted you to see. And sometimes I
may have grdered you to disregard things that you saw or
heard, or I may have struck things from the record. ¥You must
completely ignore all of these things. Do not even think
abdut them. Do not speculate about what a witness might have
said or what an exhibit might have shown. These things are
not evidencé, and you're bound by vour oath not to let them
influence your decision in any way.

T also may have instructed you to Consider'some
evidence for a certain purpose. You must follow those
instructions and consider that evidence only for the purpose
that I told wyou it was to séerve.

Make your decision based only on the evidence, as

I've defined it here, and nothing else.

UNTTED STATES DISTRICT COURT
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You should use your common sense in weighing the
evidengce. Consider it in iight of your evervday experience
with people and events, and give it whatever weight you
believe it deserves. If your experience tells you that
certain evidence reasonably leads to a concliusion, you're free
to reach that conclusion,.

Now, some of you may have heard the terms "dirsotr
eviderce” afnd "circumstantial evidence™.

Direct evidence is simply evidence like the
testimony of an eyewitness which, if you believe it, directly

proves a fact; If a witness testified ‘that he saw it raining

outside, dnd you believed him, that would be direct evidence

that i1t was raining.

Circumstantial evidence is simply a chain of
circumstances that indirectly provés a fact. If someone
walked into the courtroom wearing a raincoat covered with
drops of water and carrying a wet umbrella, that would be
circumstantial ewvidence from which you could conclude that it
was raining.

It's your job to decide how much weight to give the
direct and eircumstantial evidence. The law makes no
distinction between the weight that you should give to either
arie, or say that one is any better evidence than the other.
You should consider all of the evidénce, both direct and

circumstantial, and give it whatever wéight you beélleve it

UNITED STATES DISTRICT COURT
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deserves.

NMow, as we've discussed, a stipulation is an

.agreement. The parties have stipulated that certain matters

of fact are true. The parties are kound by this agreement,
and in- your tonsideration of the evidence, you must treat
these facts as proved.

The parties in this matter, the United States, and
the defendant, Victor J. Stitt, have agreed and stipulated
that the defendant, Victor J. Stitt, had been convicted of a
crime punishable by imprisonment of a term exceeding one year
prior to October 2lst, 2011.

Now, another part of your job as jurors is to decide
how credible or believable each witness was. This is your
job, not mine. It 1s up to you to decide if a witness's
testimony was believable, and how much weight you think it
deserves. You're free to believe everything that a witness
said, or only part of it, or ncne of it at all. But you
should act reasondbly and carefully in making these decisioens.

Let me suggest somé things for you to consider ‘in

considering -- let me suggest some things for vou to consider

in evaluating each witness's testimony.

Ask yourself if the witness was able to clearly see
or hear the events. Scmetimes &Vven &n honest withess may not
have been abLe to see or hear what-was'happenihgl and may make

a mistake.

UNITED STATES DISTRICT COURT
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1 Ask yourself how good the witness's memory seemed to
2 be. Did the witness seem to bé able to accurately remember

3 what ‘happened?

4 Ask yourself if there was anything else that may

5 have interfered with the witnes$'s ability to perceive or

& | remember the events.

7 Ask yourself how the witness acted while testifying.
3 Did the witness appear henest? Or did the withess appeatr to

9 | be lying?

10 Ask yourself if the witness had any relationship to
i1 the government, or to the defendant, or anythiﬁg to gain or
12 1ose from the case, that might influence the witness's

13 testimony. Ask yourself if the witness had any bias, or

14 prejudice, o6r reason for testifying that might cause the
15 witness: to lie or slant the testimony in favor of one side or

16 the other.

17 Ask yourself if the witness testified imconsistently
18 while on the witness stand, or if the witness said or did

19 something (br failed to say or do something) at any other time
2% that is inconsistent with what the witness said while

21 testifying., If you believe that the witriess was .in¢consistent,
22 | ask yourself if this makes the withess's testimony less

23 believable. Sometimes it may; other times it may not.
24 | Consider whether the inconsistency was about something

25 important, or about some unimportant detail., Ask yourself if

UNITED STATES DISTRICT COURT
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1 it seemed like an innocent mistake, or if it seemed

2z deliberate.

3 And ask yourself how believable the witness‘®s

4 testimony was in light of all of the other evidence. Was the
5 witness's testimony supported or contradicted by other

& | evidence that you found believable? If you believe that a

7 witness's testimony was contradicted by other evidence,

8 remember that pecple sometimes forget things, and that even

9 two honest people who witness the same event may not déscribe

10 it in exactly the same way.
11 Mow, these are only some of the things that yodu may
12 consider in deciding how believable each witness was. You may

13 also consider other things that you think shed some light on

14 the witness's helievability. Use your common sense and your
15 | everyday experience in dealing with other people. And then
16 decide what testimony you believe, and how much weight_you

17 think it deserves.
18 Now, a defendant has an absolute right not to

19 testify. The fact that he dld not testify-cannot be

20 ¢considered by you in any way. Do not even discuss it in your
21 deliberations.
22 Remember that it's up to the goverament to prove the

23 | defendant guilty beyond a reasonable doubt. It is not up to

24 | the defendant to prove that he's innoceéent.

25 All right. Now, in the course of the trial vou

UNITED STATES DISTRICT COURT

Case 4:12-cr-00019-HSM-SKL Document 137 Filed 05/21/15 Page 9 of 23 PagelD #: 866



10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

2.5

Case 4:12-cr-00019-HSM-SKL  Document 137 Filed 05/21/15 Page 10 of 23 PagelD #: 867

10

Jury Charge

heard the testimony of Stephanie Lowery. You've alsc heard

that before this trial shé made a statement that may be
different from her testimonyv here in court.

This earlier statement was brought to your attenticn
eniy to help you decide how believable her testimony was. You
cannot use it as procf of anything else. You can only use it
as one way of ‘evaluating her teéstimony here in court.

Now, you've heard the testimony of both Stephanie
Lowery and Rebecca Hostetler. You've also heard that before
this trial they were each convicted of a crime.

This earlier conviction was brought to your
attention only as one way of helping you decide how believable
their testimony in this trial was. Do not use it for any
other purpdse. It's not evidehee of anything else.

Now, you've heard the testimony of Jason Reeves, who
testified as an opinion witness.

You deo not have to accept Jason Reeves's opinion.

In deciding how much weight to give it, vyou should consider
the witness's qualifications and how he resched his
conclusions. Also consider other factors discussed in these
instructions for weighing the credibility of witrhesses.

Remember that you alone decide how much of a

witness's testimony te belleve, and how'much weight it

‘deserves.

Theére 1s one more general subject that I want to

UNITED ESTATES DISTRICT COURT
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1 talk to you about before I beginqexplaining'the-elemeﬁts-of

2 the erime charged in this casge.

3 The lawyers for both sides may have objected to some
4 of the things that were said or done during the trial. Do not

5 hold that against either side. The lawyers have a duty to

6 chbiject wherever they think that something is not permitted by

7 the rules of evidence. Those rules are designed to make sure

8 that both sides receive a failr trial.

9 And do not interpret my rulings on their objections
10 as any indiction of how I think the c¢ase should be decided.

11 | My rulings were based on the rules of evidence, not on how I
12 feel about the case. Remember that your decision must be

13 based only on the evidence that you saw and heard here in the

14 codrtroom.

15 All right. ©Now, that concliudes the part of my

16 instructions explaining your duties and the general rules that
17 apply in every criminal casé. In a moment, I'll explain the
18 elements of the crime that the defendant is accused of

13 committing.

20 But before I do that, I want to emphasize that the
21 defendant is only on trial for the particular crime charged in
22 the indictment in this case. Your job is limited to deciding

23 whether the govérnment has proved the crime ¢harged in this
24 case.

25 I'1l now explain the elements of the crime that the

UNITED STATES DISTRICT COURT
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defendant is accused of committing.

Count 1 of the indictment acciuses the deéfendant of
violating federal law by being a convicted felon in possession
of a firearm.

As to Count 1, the indictment alleges that on ozx
about October 21st, 2011, in the Eastern District of
Tennessee, the defendant, Victor J. Stitt, II, having
previously béen convicted in court of a crime punishable by
imprisenment for a term exceeding one year, did knowingly
possess in and affecting comnerce, a firearm; in violation of
Title 18, United States Code, Section 922(g)(1).

Title 18, United States Code, Sectien 9221(g) (1)
specifies in relevant part that, and I quote, "it shall be
unlawful for any person who has been convigted in any court of
a erimée punishable by imprisonment for a term exceeding one
year to ship or transpeort in interstate or foreign cdmmerce,
or to posgsess in or affecting commercde, any firearm or
ammunition; or to receive any firearm or ammunition which has
been shipped or transported in interstate or foréign
commerce, "

For you to find the defendant guilty of being a
convicted felon in possession of a firearm, you must £ind that
the government has proved each and every one of the fellowing
elenients bevond a reasonable doubt:

First, that the defendant had been convicted of a

UNITED STATES DISTRICT COURT
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crimé“punishable_by imprisenment for ‘more than one year. Now,
in this case, the government and the defendant have agreed
that the defendant has previously been convicted of a crime
puniishable by ifprisonment for a term of more than one year.

Second, that the defendant, following that
conviction, knowingly possessed a firearm, .@s specified in the
indictment.

And, third, that the specified firearm crossed a
state line prigr to or during the alleged possession.

Now, I'll give you some more detailed instructions
on some of these terms.

As to the term possessed, the government ddes not
necessarily have to prove that the defendant physically
possessed the firearm for you to £ind him guilty of this
crime;

The defendant does not have to owr the firearm in
order to possess it.

The law recognizes two kinds of possession - actual
possession and constructive possession. Either one of theésge,
if proved by ‘the government, is enough to convict,

To establish actual possession, the goverriment must
prove that the defendant had direct, physical control over the
firearm ard knew that he had contrel of it.

To establish constructive possession, the government

must prove that the defendant had the right to exercise

UNITED. STATES DISTRICT COURT
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physical control over the firearm, and knew that he had this
right, and that he intended to exercise physical control ever
the firearm at some time, either directly or through other
pPersons.

For example, if yon left something with a friend
intending to come back later and pick it up, or inmtending to
send somedne else to‘pidk it up for you, you would have
constructive possession of it while it was in the actual
pessessilon of yeour friend.

One more thing about possession. The government
does not have to prove that the defendant was the only one who
had possession of the firearm. Two or more people can
together share actual or constructive possession aver
property. And if they do both -- and if they d¢, both ars
considered to have possession as far as the law is concerned.

Rut understand that just being present where
something is iocated does not egqual possession. The
government must prove that the defendant had actual or

canstructive possession of the fireatm, and kiew that he did,

for you to find him guilty of this crime. This, of course, is

all for you to decide,
The term "firearm"™ means any wedpon which will or is

designed to or may readily be converted to expel a projectile

by the action of an explosive,

The term "knowingly" means voluntarily and

UNITED STATES DTISTRICT COURT
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intentionally, and rnot because of mistake or accident.
If you're convinced that the government has proved
all of these elements of the crime cha;ged, say S0 by

returning a guilty verdiet. If you have a reasonable .doubt

abeout any one of these elements, then you must find the

defendant not guilty of this charge.

Now, Tthat concludes my instructions to you on the

eleéments of the offense charged in the irndictment.

Next, I want to say a word about the dates mentioned
in the indictment:

The indietment charges that the crimes happened "on
or about Cctober 21, 2011". The government does not have to

prove that the crimes happened on that exact date, but the

government must prove ‘that the crime happened reasonably close

to that date.

Next, T want to explain something abeout prowving a
defendant's state of mind,

Ordinarily, there is no way that a defendant's state
of mind can be proved directly, because no one can redd
ariother persont's mind and tell what that person is thinking.

But a defendant's state of mind can be proved
indirectly from the surrounding cilrcumstances. This includes
things like what the defendant said, what the defendant did,
how the defendant acted, and any other facts or circumstances:

in evidence that show what was in the defendant’'s mind.

UNITED STATES DISTRICT COURT
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You may also consider the natural and probablée
resuits of any of the acts that the defendant Knowingly did or
did not do, and whether it's reasonable to conclude the
defendant intended those results. This, dgain, of course, is
all for you to decide.

All right. That concludes the part of my
instructions-explainihg the rules for considering some of the
testimony and evidence and the law that applies in the case.
Now let me finish up by explaining some things about yéur
deliberations in the jury room and your possible verdicts,

The first thing that you shouid do .in the Jury réom
is choose someone to be your foreperson. That person will
help guide your discussions and will speak for you here in
court.

Once you start deliberating, do not talk to the jury
officer; or to me, or to anyone else &xcept each other about
the case. If you have any questions or messages, you must

write them down on a piece of paper, which we're going to

provide you, sign them, 4nd then give them to the jury

officer, Ms. Capetz. Ms. Capetz will-give.them.to me dnd IV1L

respond to you as soon as I can. I may have to talk to the

lawyers about what you have asked, so it may take me some time

to get back to you: Any questions or messages normally should

be sent to me through your foreperson.

One more thing about your messages. Do not, excuse

UNTTED STATES DISTRICT COURT
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me, da het ever writée down or tell anyone how you stand on

your vete from time to time. For example, do net write down
or tell anyone that you're split six to six or eight to four
or whatever your vote happens to be &t that point in time.
That should remain secret until you're finished.

Now, remember that you must make your decision based
only on the evidence that you saw and heard here in court. De
net try to gather any information about the casg& on your own
while you are deliberating. For example, do not conduct any

experiménts inside or outside of the jury room; do not bring

any books, like a dictionary or anything else with you to help
you with your delibératiens. Do not conduct any independent

research, reading, or investigation about the case, and,

certainly, do not visit any of the places that weré mentioned

during the trial;

During your delibeérations, you must not communicate
with or provide any information to anyene by any means about

this case. You may not. use any electronic device or media,

such as a telephone, a cell phone, smart phone, iPhone,

Blackberry, or computer, the intermnet, any internegt service,

any text or instant messaging service, any internet chat room,

blog or website, such as Facebook, MySpace, LinkedIn, YouTube
or Twitter, to communicatée to anyone any information abgout

‘this case or to conduct any research about this case until I

adcept your verdict. In other words, you simply cannot talk

UNITED STATES DISTRICT COURT
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to anyone on the phone, correspond with anyoheé, or
electronically communicate with anyone about this case. You
can only discuss the case in the jury room with your fellow
Jurors during deliberations. And T expect that you’'ll inform
me if you becdme aware that another juror has somehow viclated
these instructions.

You may not. use theése electrénic means to
investigate or communicate, about the case because itts
important that you decide this case based solely on the
evidence presented here in the courtroom. Information on the
internet or available through social media might be wrong,
incomplete, or inaccéurate. You're only permitted to discuss
the case with your fellow jurors during deliberations because
only they have seen and héard the same evidence that you have.
In our judicial system, it's important that you're not

influenced by anything or anyone outside of the courtroom.

Otherwise, your decisioh may be based upon information known

only by you and not by your fellow jurors or by the parties in
this case. This would unfairly and adversely impact the
judicial process.

Make your decision based oniy on the évidence that
you saw and heard here in court.

Now, your verdict, whether it is guilty or not
guilty, must be unanimous.

To find the defendant guiliy; every one of you must

UNITED STATES DISTRICT CQURT
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agree that the government has overcome the presumption of
innocence with evidence that proves his guilt beyond a
reasohable doubt.

To find him not guilty, every one of you must agree
that the dgovernment has failed to convince you beyvond a
reasonable doubt.

Either way, guilty or not guilty, yvour verdict must
be unanimous.

Now that all of the evidence is in and the arguments

are completed, you aré free to talk dbout the case in the fury

room. In fact, it's your duty to talk with each other about

the evidence and to make every reasonable efforxrt you can to

reach unanimous agreement. Talk with each other, listen

carefully and respeetfully-to each other‘s-views,:and keep an

open mind as you listen ‘to what your fellow jurors have to

say. Try your best to work out your differéntes. Do not

hesitate to change your mind 1f you're convinced that other
jurors are right and that your original position may have been
wrong.

But do not ever change your mind just because other

jurors see things differently, or just to get the case over

with. In the end, your vote must be exactlywthat —~— YOUE OWDn

vote. It's important for you. to redch unanimous agreement,
but. only if you can do so honestly and in good conscience.

NG one will bé allowed to hear your discussions in

UNITED STATES DISTRICT COURT
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the jury room, and no record will be made of what you say. 80
vou should all feel free to speak your minds.

Listen carefully to what the other jurors have to
say, and then decide for yourself if the governmerit has proved
the defendant guilty beyond a reasonable doubt.

MNow, remember that if. vou elected to take notes
during the trial, your notes should be used only &3 memory
aids. You should not give your notes greater weicght than your
own independent recollection of the evidence. You should
reply upon your own independent recollection of the evidence,
or lack of evidence, and you should not be unduly influenced

by the notes of other jurors. Notes are nof entitled to any

‘more weight than the memory or impression of each juror.

Whether you toeck notes or not, each of you must form
and express your own opinion about the facts of the case.

Now, if you decide that the government has proved
the defendant guilty, then it will be my job to decide what
the appropriate punishment should be.

Deciding what the punishment should be is my job,

not yours. It would violate your oaths as jurors Lo even

consider the possgible punishment-in deciding ysur wverdict.

Your jeb is to look at the evidence and decide if
the government has proved the defendant guilty beyond a
reasnnable doubt.

Now, remember that the defendant is only on trial

UNITED STATES DISTRICT COURT

Case 4:12-cr-00019-HSM-SKL Document 137 Filed 05/21/15 Page 20 of 23 PagelD #: 877




10
11
12

13

14

15

16

17

18
19
20
21
22
23
24

25

Jury Charge

for the particular crime charged in the indictment in this
case. Your job is limited to deciding whéther the government
has proved the crime charged in this case.

A1l right. Now, I've prepared a verdict form that
you should use to record your verdict. The form is very
simple. It's one page. It states, we, the jury, unanimously
find the following:

Question number one, with respect to the charge in
Count 1 of the indictment for being a felen in possession of a
firearm, we, the jury, unanimously find the defendant, Victor
J. Stitt; there is a space to check either guilty or not
guilty.

Once you've done that, have your foreperson sign and
date the form.

If you decide the government has proved the. charges

against the defendant beyond a reascnable doubt, say so by

having your foreperson mark the appropriate place on the form.

If you decide that the government has not. proved. the charges
against him bkeyond a reasonable doubt, say so by having your
foreperson mark that appropriate place on the form. Your

foreperson should ther sign the form and put a date on it and

return it to Ms, Capetz who will give it to me.

ALl right; Ladies and gentlemern, that concludes my
instructions to you in this case. The case is now in your

hands. In just a moment, Ifm-going to ask Ms. Capetz to take

UNITED STATES DISTRICT COURT
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you into the jury room. Shortly thereafter, she'll bring back
to you all of the exhibits that I've admitted into the case,
you know. There were a couple of exceptiens, you'll get
photographs instead of the gun and the ammunition. She's also
going to bring back some forms that are called communications
to the court for you to send cut messages. She will also,
excuse me, also bring back to you one copy of the charge that
I just read to you.

Let me say this about messages. One «of the things
that we'd like to know is what vour schedule for delibérations
are. The reason for that is not just because we're nosy, we
may be nosy, but that's not the only reason. We have to be
available in case you send questions or information out.
Therefore, we've got to sort of coordinate our schedules with
yours. B8So, you don't have to téll us every five-minute bredk
you take or something like that, but if you're going to take a
lunch Hreak cf some, you know, of some length{'we'd’likeutd
know when you're leaving and when you're golng to return so
that we can coordinate our schedules and be available in case
you have questions. 8o, please, send out messages of those
sorts as well asg any others.

All right. That concludes my 1lAstructions to you.
Ms. Capetz, would vou take the jurors back to the jury room?

(Whereupon, the jury was excused from the courtroom

and the proceedings continued as follows?)
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23

as read.

THE COURT: ALl right. Have a seat, everyone.

All right. RAny objections £o the jury instructions
Ms. Bay?

MS. BAY: ¥No objections, Your Honor.

THE COURT: All right. Mr. Little?
MR. LITTLE: Neo, Your Honor.

END OF JURY CHARGE

I, Shannan Andrews, do hereby certify that I

reported in machine shorthand the proceedings in the

above-styled cause held April i 2014;_and‘that this

transcript is an accurdte record of said proceedings.

s/Shannan Andrews
_ Shannan Andrews
Official Court Reporter
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

at WINCHESTER

UNITED STATES OF AMERICA, )

) Case No. 4:12-cr-19
V. )

) Judge Mattice
VICTOR J. STITT, 11, )

)

VERDICT FORM
April2; 2014

WE_? THE JURY, UNANIMOUS LY FIND THE: FOLLOWING:
Question 1:

With respect to:the charge in Count One of the Indictment for being a felon in
possession of a firearm, we the jury unanimously find the Defendant Victor J. Stitt:

z& GUILTY NOT GUILTY

Please have your foreperson sign and date this Verdict Form and inform Ms. Capetz
that you have veached a verdict.

Signature of Foreperson

2= 14

Date
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