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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-10634

D.C. Docket No. 3:15-cr-00060-MCR-1

UNITED STATES OF AMERICA,

Plaintiff - Appellee,

VErsus

GARY R. TOMEY, II,

Defendant - Appellant.

Appeal from the United States District Court
for the Northern District of Florida

(July 26, 2019)
Before MARTIN, JILL PRYOR and JULIE CARNES, Circuit Judges.

JILL PRYOR, Circuit Judge:
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Appellant Gary R. Tomey, I, operated several nonprofit entities that
engaged in telemarketing to collect donations for charities. Solicitors working for
the entities called potential donors. Using a script that Tomey prepared, the
solicitors stated that they were volunteers with a local charity raising money to
support women and children, all the money raised would be donated to the charity,
and the money would stay within the donor’s state. In fact, though, the solicitors
were paid employees calling from another state and only a tiny percentage of the
money was donated to charities that served women and children.

Tomey was charged with one count of conspiracy to commit mail and wire
fraud as well seven counts of mail fraud. After a nine-day trial, a jury convicted
Tomey on all counts. The district court then sentenced him to 90 months’
imprisonment. On appeal, Tomey raised several challenges, including whether:
(1) the government presented sufficient evidence to support his conspiracy
conviction; (2) the district court constructively amended the indictment or allowed
the government to introduce evidence that resulted in a material variance from the
indictment; and (3) the district court improperly considered Tomey’s lack of
remorse during sentencing. After a thorough review of the parties’ briefs and the
record, and with the benefit of oral argument, we affirm Tomey’s convictions and

sentence.
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l. BACKGROUND
A.  Factual Background

This case arises out of Tomey’s operation of three charitable
organizations—Youth Achievement League (“YAL”), Children and Family
Services (“CFS”) and Children’s Charitable Services (“CCS”)—that used
telemarketers to solicit donations. After working for years at for-profit
telemarketing businesses, Tomey joined YAL and then founded CFS and CCS.

A.  Tomey’s History in the Telemarking Industry

Tomey first worked in the telemarketing industry for Telcom Enterprises, a
for-profit company that engaged in telemarketing to raise money for charities in
Mississippi, Indiana, and Ohio. Charities hired Telcom to call potential donors and
in exchange paid Telcom a percentage of the money raised. Telcom had either its
employees or subcontractors make the telemarketing calls.

Tomey began at Telcom as a sales representative, calling potential donors
and seeking donations on behalf of charitable organizations. Tomey rose through
the ranks at Telcom and eventually became a regional director.

While working at Telcom, Tomey formed Short Call, a for-profit entity that
became a Telcom subcontractor. Through Short Call, Tomey ran a call center that
solicited donations. By working as a Telcom subcontractor, rather than as an

employee, Tomey was able to keep a greater percentage of the donations and
3
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effectively received a pay raise. When Short Call secured a donation, it kept
approximately 38-42% of the money raised, about 15-25% went to the charity, and
Telcom kept the rest.

B.  Tomey’s Activities with YAL

While operating Short Call, Tomey attended a Telcom conference with
Anthony DilLoreto, another Telcom subcontractor. DilLoreto shared with Tomey a
new business idea: to create a nonprofit organization that would solicit
contributions and then donate the proceeds to charities. Because the fundraising
organization would itself be a charity, solicitors could tell potential donors that all
money raised went to “the charity.” In addition, this operation would allow
DiLoreto to cut out Telcom, meaning that more money could be given to charity
(or, alternatively, be kept by DiLoreto).

In 2006, DiLoreto formed his nonprofit organization, YAL. DiLoreto
intended for YAL to raise money to be donated to charities that provided after-
school programs and other youth activities. DiLoreto served as president of YAL
and as the chair of its board.

About a year after YAL was created, Tomey joined YAL as its executive
director and a board member. With board approval, Tomey expanded YAL’s
fundraising operations from Indiana to Ohio and Mississippi. Tomey had YAL

solicit donations using fictitious names: in Ohio it was “Ohio Children Services,”
4
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and in Mississippi it was “Mississippi Children Services.” We now detail how
Children Services operated in each state.

1. Children Services’ Operations in Ohio

Tomey expanded YAL'’s fundraising operations by having YAL fundraise in
Ohio as Ohio Children Services. He had a group of Short Call employees call
potential donors in Ohio to solicit donations. When the solicitors called potential
donors, they used a script that Tomey had prepared. The solicitors told potential
donors that the proceeds raised would stay in Ohio and also that 100% of donations
went to “the charity.”

If a person agreed to donate to Ohio Children Services, Tomey would mail
the potential donor a package that included a donation form. The donation form,
created by Tomey, described Ohio Children Services as a charitable organization
that assisted children throughout Ohio by sponsoring them in Special Olympics
events, donating to foundations that fulfilled the last wishes of terminally ill
children, and donating to shelters for abused women and children. The form also
stated that Ohio Children Services hired no fundraisers or professional solicitors
and that all fundraising was done by members of the charity, implying that they
were unpaid volunteers. In fact, Ohio Children Services had donated no money to

charity, and the solicitors were paid fundraisers.
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Because Tomey knew that donors were more likely to give to a local charity,
he took steps to make it appear that Ohio Children Services was based in Ohio,
even though all fundraising activities occurred in Florida. The solicitors placed
their calls from Florida, but their phone numbers appeared on caller identification
systems with Ohio area codes. When Tomey sent packages to potential donors, he
shipped the packages from Florida to a United Parcel Services (“UPS”) store in
Ohio so that the store could then place the packages in the mail to make it appear
that they had been shipped from Ohio. The donation forms also indicated that
Ohio Children Services had an Ohio address and directed donors to mail their
contributions to the Ohio address. In fact, the address was for a UPS mailbox that
Tomey had rented. The UPS store then forwarded any mail to Tomey in Florida.

Shortly after Ohio Children Services began receiving donations in the mail,
the United States Postal Service (“USPS”) opened an investigation into the entity.
An investigator notified Tomey that the USPS was withholding mail addressed to
Ohio Children Services while it investigated whether Ohio Children Services was
using a fictitious or false name and violating the federal mail fraud statute. In
response, Tomey told the investigator that Ohio Children Services was a legitimate
charity that operated under the umbrella of YAL. Upon learning that Ohio law
required YAL to register with the state to solicit donations, Tomey had YAL

register with the state and signed the registration documents as YAL’s Chief
6
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Financial Officer. When the USPS investigator contacted YAL to ask about Ohio
Children Services, YAL directed the investigator back to Tomey.

The USPS investigator questioned Tomey about statements that Ohio
Children Services made to potential donors. The investigator asked whether
anyone at Ohio Children Services was getting paid; Tomey responded that the
organization was a volunteer effort, failing to disclose that the solicitors were paid.
When the investigator asked whether Ohio Children Services had given money to
charities, Tomey admitted that Ohio Children Services had given no money.

The investigation was resolved when Tomey, on behalf of Ohio Children
Services, signed a consent agreement with the USPS. In the agreement, Tomey
agreed to “permanently discontinue[] and abandon[]” making statements that Ohio
Children Services was a § 501(c)(3) tax deductible charity or that it donated funds
to various charitable organizations. Gov’t Ex. 30i, 301.1

2. Children Services’ Operations in Mississippi

Tomey also solicited donations for YAL under the fictitious name
Mississippi Children Services. Tomey had Mississippi Children Services operate
in much the same way as Ohio Children Services. Solicitors told potential donors

that Mississippi Children Services was a nonprofit organization that funded

! Citations in the form “Gov’t Ex. X” refer to the government’s trial exhibits.
7
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charities in Mississippi that worked with victims of children abduction and also
donated to women and children’s shelters in Mississippi. As part of the pitch, the
solicitors stated that the donations would be used to help children in Mississippi.
The solicitors also told potential donors that “100% of your donation goes directly
to the charity” and that the organization did not use professional fundraisers.
Gov’t Ex. 28h.

As in Ohio, if a person agreed to donate, Tomey would mail him a package
of materials. The donation form indicated that Mississippi Children Services was a
“[c]hapter of [YAL].” Id. The form also identified several charities in Mississippi
that Mississippi Children Services assisted. The form emphasized that Mississippi
Children Services did not hire any fundraisers or professional solicitors and that all
fundraising was “done by members of the charity.” Id. With each mailer, Tomey
would include a return envelope with a Mississippi address. The address was
actually for a UPS mailbox that Tomey had rented. Any mail sent to the address
was forwarded to Tomey.

After receiving complaints about Mississippi Children Services, the
Mississippi Secretary of State’s office opened an investigation. Because the
donation forms stated that Mississippi Children Services was a chapter of YAL, the

Secretary of State’s examiner sent a letter to DiLoreto, YAL'’s president, warning
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that YAL needed to be registered with Mississippi to solicit contributions as
Mississippi Children Services.

During the investigation, the examiner spoke to DiLoreto. DilLoreto told the
examiner that YAL (doing business as Mississippi Children Services) had a
physical office in Mississippi that was run by Tomey. In addition, DiLoreto stated
that 100% of funds Mississippi Children Services raised were donated to other
charities because Mississippi Children Services had no administrative costs.

When the examiner later spoke to Tomey, Tomey admitted that Mississippi
Children Services had no office in Mississippi but said that it planned to open one.
Tomey provided documentation showing that Mississippi Children Services had
received over $10,000 in donations but gave only $1,100 to charity.

In response to the Secretary of State’s inquiries, YAL d/b/a Mississippi
Children Services registered with the state of Mississippi. Tomey submitted the
organization’s registration materials. In the registration materials, Tomey stated
that he and DiLoreto were responsible for distributing funds and maintaining the
organization’s financial records. Tomey also indicated that Mississippi Children
Services used volunteers, not professionals, to solicit donations. Tomey stated that
neither YAL nor any of its officers, directors, employees, or fundraisers had (1)
been enjoined from soliciting, (2) been the subject of any proceeding regarding any

solicitation or registration, or (3) entered into a voluntary compliance agreement
9
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with any government agency. Tomey provided this answer even though just a few
months earlier he had entered into a consent agreement to resolve the USPS’s
investigation of Ohio Children Services.

Later, when YAL sought to renew its Mississippi registration, the Secretary
of State’s office requested additional financial information from Tomey and YAL.
When Tomey failed to provide the requested information, the Secretary of State’s
office warned YAL that unless it provided complete information, its registration
would be denied. DiLoreto responded that YAL would not be renewing its
registration and had ceased conducting business in Mississippi. DilLoreto
explained that the charity had not been able to raise enough money to continue its
fundraising efforts and blamed Mississippi’s registration process as being too
burdensome “for a volunteer based charity.” Gov’t Ex. 28p.

C. Tomey’s Activities with CFS and CCS

Eventually, Tomey started CFS and CCS, his own nonprofit organizations

modeled on YAL. Tomey started CFS in Florida in December 2008, and CCS in

Mississippi in February 2010.2 Like YAL, these organizations were set up as

2 Apparently, Tomey changed the organization’s name from Children and Family
Services to Children’s Charitable Services in response to complaints that the name could be
confused with states’ children and family services agencies.

10
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nonprofit entities that used telemarketing operations to raise money for other
charities.

Tomey operated CFS’s and CCS’s fundraising efforts from Florida in the
same way that he operated YAL’s. Tomey again prepared the scripts that the
solicitors used and the mailers that were sent to donors. In phone calls, CFS and
CCS solicitors stated (1) they were volunteers, (2) they were calling from an office
within the potential donor’s state, and (3) 100% of donations would go to helping
women and children in the state.

None of these statements was entirely true. First, the solicitors were paid
employees, not volunteers. Second, the solicitors were located in Milton, Florida,
not the potential donor’s state. The solicitors used different organization names in
each state; for example, in Alabama they stated that they were from Alabama
Children and Family Services and in Mississippi they stated they were from
Mississippi Children and Family Services. In fact, CFS and CCS had no offices
outside of Florida. To make it appear that CFS and CCS were local charities,
Tomey again set up UPS mailboxes and had mail forwarded to him in Florida.
Third, although 100% of the donations went to CFS and CCS, which were
technically charities, much of the money collected was used to cover overhead
costs for the organizations themselves, including employees’ salaries, and also to

pay for Tomey’s expenses.
11
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Just like YAL, CFS and CCS were investigated by government agencies in
the states where they operated. For example, after CFS solicited donations in
Arkansas, the Arkansas Attorney General’s Office filed a civil complaint against
CFS and Tomey. The complaint alleged that Tomey operated CFS identically to a
for-profit fundraising company and that he had created the entity as a nonprofit “to
avoid telemarketing regulations concerning charitable solicitations, to deceive
customers as to the ultimate use of charitable donations, and ultimately, to enrich
himself.” Gov’t. Ex. 25i at 4. The Arkansas Attorney General claimed that CFS
violated the law because (1) it was not properly registered to solicit donations in
Arkansas, (2) its name was confusingly similar to Arkansas’s Division of Children
and Family Services, (3) it falsely used an Arkansas address without maintaining
an office in the state, and (4) on phone calls and in written materials it falsely
represented that 100% of donations went to charity.

Tomey settled the suit by agreeing to a consent decree with the Arkansas
Attorney General. In the consent decree, he admitted that CFS had falsely
represented that the funds raised were to be used in Arkansas, the individuals
making the telemarketing calls were volunteers, and 100% of funds were to be
used for charitable purposes. Tomey also admitted that CFS had used the
“overwhelming majority of funds . . . to pay wages and commissions of the

telemarketers” while providing “almost no charitable aid or services.” Gov’t EX.
12
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251 at 5. The consent decree reflected that although CFS had collected $50,907.50
in donations in Arkansas, only $325 had been donated to charities. The decree
barred CFS, Tomey, and future ventures that Tomey joined from soliciting
charitable contributions in Arkansas and required Tomey to dissolve CFS
immediately. CFS and Tomey also were required to pay $50,907.50 in restitution
and a $50,000 penalty.

After entering into the consent decree, CFS ceased operations in Arkansas.
But CFS and/or CCS continued to operate in much the same way in other states,
including Alabama, Indiana, Ohio, Mississippi, and Tennessee.

Eventually, the Federal Bureau of Investigation (“FBI’*) learned about CFS’s
and CCS’s fundraising operations and began to investigate. The FBI interviewed
Eric Eakes, whom Tomey hired to oversee day-to-day operations at CFS and CCS.
After the interview, Eakes told Tomey that the FBI was investigating them for mail
and wire fraud. Yet Tomey continued to run CFS and CCS without any major
changes. As part of the investigation, the FBI sent a confidential human source to
work at CCS. The source was provided scripts confirming that CCS continued to
use the same fundraising tactics.

During the investigation, Tomey agreed to be interviewed by the FBI. In the
interview, he was asked about the statement in the scripts that 100% of donations

went to “the charity.” He insisted that the statement was accurate because CFS and
13
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CCS, which received the donations, were organized as nonprofits. But he
acknowledged that it would have been inaccurate for solicitors to tell potential
donors that all money went back to their state. The FBI also questioned Tomey
about the practice of solicitors referring to themselves as volunteers. Tomey
explained that solicitors had called themselves volunteers because “they volunteer
to come to work.” Doc. 131-7 at 35.% But he indicated that employees no longer
stated that they were volunteers.
B.  Procedural History

A federal grand jury indicted Tomey, along with Eakes, on one count of
conspiracy to commit mail and wire fraud and seven substantive counts of mail
fraud. The indictment alleged that between August 12, 2008 and May 31, 2012,
Tomey and Eakes conspired “together and with other persons” to commit mail
fraud and wire fraud. Doc. 1 at 1. The indictment included a description of the
manner and means that Tomey used to operate the scheme, explaining that Tomey
operated CFS and CCS and also that he used “other entities as part of the scheme,
including [YAL].” 1d. at 2. The indictment also stated that the USPS had issued a
cease and desist order against Tomey based on Ohio Children Services’

fundraising activities. Tomey and Eakes pled not guilty.

3 Citations in the form “Doc. #” refer to the numbered entries on the district court docket.
14
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1. The Criminal Trial

Over the course of a nine-day jury trial, the government presented evidence
about how Tomey operated YAL, CFS, and CCS. The government introduced
evidence about each organization’s fundraising practices. Former employees who
solicited donations admitted that they told potential donors that they were
volunteers and that 100% of money raised went to children or charity. In addition,
the government called as witnesses dozens of victims who received telemarketing
calls. The victims described how the solicitors told them that 100% of their
donations would go to charity; all money raised would be used in their home state;
and the solicitors were volunteers, not paid fundraisers.

The government also introduced evidence about the investigations into each
entity. The jury heard testimony from the FBI agent who performed the
investigation and had interviewed Tomey and Eakes. The jury also heard about
other agencies’ investigations of YAL, CFS, and CCS and the resolution of each
investigation. The jury thus heard about the Arkansas litigation and the consent
decree, where Tomey admitted that CFS had made misrepresentations and violated
the law.

The government also presented evidence about how much money YAL,
CFS, and CCS raised and donated to other charities. The organizations raised a

total of more than $2 million. But only a small fraction was donated to charities.
15

A-15



Case: 17-10634 Date Filed: 07/26/2019 Page: 16 of 37

The government’s evidence indicated that the organizations donated only about
$58,000. Tomey asserted that that YAL, CFS, and CCS donated more to charity—
approximately $200,000. But even if Tomey’s number was accurate, it still meant
that YAL, CFS, and CCS donated only about 10% of the money they raised to
charity.

The jury also heard how Tomey spent the remaining money that YAL, CFS,
and CCS had raised. The government presented evidence that a significant amount
of the money went to cover payroll expenses. In addition, Tomey and DiLoreto
received significant amounts of money from the entities. CFS, CCS, and YAL
transferred over $30,000 to Short Call, Tomey’s for-profit business. And the
government presented evidence that Tomey spent an additional $100,000 by using
debit cards linked to the organizations’ bank accounts to cover his meals, gas,
hotels, and other expenses. For example, Tomey used the debit cards to pay for
meals and bar tabs at Hooters and a local bar called “Mugs & Jugs.” In response,
Tomey maintained that the expenses were legitimate because he incurred them
while having meals or drinks with the organizations’ board members, who were his
close friends, and discussing the organizations. The evidence also showed that
Tomey regularly transferred money from a YAL bank account that he controlled to

a YAL account that DiLoreto controlled, sending more than $263,000 to DiLoreto.

16
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At the close of the government’s case, Tomey orally moved for a judgment
of acquittal as to all counts. The court took the motion under advisement while the
trial proceeded. Tomey called several witnesses and testified in his own defense.
At the close of all evidence, Tomey orally renewed his motion for judgment of
acquittal. The motion was taken under advisement, and the case was submitted to
the jury.

During its deliberations, the jury sent the judge a single question: “Can one
Defendant be found guilty on Count [1] and one Defendant found not guilty on
Count [1]?” Doc. 131-8 at 337. The government argued that the answer was yes.
Because the indictment charged that Tomey and Eakes conspired “together and
with other persons,” the government asserted, the jury could find a conspiracy
between a defendant and an unnamed coconspirator. Anticipating that the jury
might identify DiLoreto as the unindicted coconspirator, the government explained
that there was sufficient evidence for the jury to find a conspiracy between Tomey
and DiLoreto because DilLoreto: (1) formed YAL and told Tomey about it; (2)
gave Tomey permission to form the fictitious entities under YAL; (3) spoke with
the Mississippi Secretary of State’s office on behalf of Mississippi Children
Services; and (4) represented that Mississippi Children Services had an office in
Mississippi and that 100% of the money it raised went to charity.

In answering the jury’s question, the district court instructed:
17
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[Y]es, one Defendant can be found guilty and one not guilty on Count

[1]. However, in order to find either of the Defendants guilty on Count

[1], you must first find beyond a reasonable doubt that the Defendant

under consideration conspired with at least one other person to commit

the offense charged in Count [1]. In order to do so, you must also find

that the Government proved beyond a reasonable doubt that the other

person or persons committed the crime of conspiracy charged in Count

[1] according to all of the elements of conspiracy as contained in your

instruction. To the extent you find one Defendant guilty and the other

not guilty, you must identify on the verdict form next to Count [1] for

that Defendant the person or persons with whom you have found the

Defendant conspired to commit the offense charged in Count [1].

Doc. 131-8 at 345.

Based on the jury’s question, Tomey renewed his motion for a judgment of
acquittal, arguing among other things that there was insufficient evidence of a
conspiracy between Tomey and any unnamed party. The district court took that
motion under advisement as to the conspiracy count but denied Tomey’s motion as
to the remaining counts.

The jury returned a verdict convicting Tomey of all counts but acquitting
Eakes of all counts. Next to the conspiracy count on the verdict form, the jury
wrote the names of three individuals with whom Tomey had conspired. One of
those names was DilLoreto.

2. Tomey’s Post-Trial Motion

After the trial, Tomey filed a written motion for judgment of acquittal on the
conspiracy count, renewing his argument that there was insufficient evidence that

18
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he had conspired with another individual. The district court denied the motion.
The court explained that the government “presented sufficient evidence during its
case-in-chief from which a rational jury could find that Tomey conspired with at
least one other person, namely, co-defendant Eakes, to commit mail and wire
fraud.” Doc. 103 at 4. In the alternative, the court determined, “a rational jury
could . .. find that Tomey knowingly and willfully conspired with an unindicted
coconspirator, Anthony DilLoreto, to commit mail and wire fraud.” 1d. at 9.

3. Sentencing

At the sentencing hearing, the district court calculated Tomey’s total offense
level as 29 and his criminal history category as |, which yielded an advisory
Sentencing Guidelines range of 87 to 108 months’ imprisonment. The court then
gave the parties an opportunity to address the factors identified in 18 U.S.C.

§ 3553(a).4

4 Under § 3553(a), the district court is required to impose a sentence “sufficient, but not
greater than necessary, to comply with the purposes” of the statute. These purposes include the
need to: reflect the seriousness of the offense, promote respect for the law, provide just
punishment, deter criminal conduct, protect the public from the defendant’s future criminal
conduct, and effectively provide the defendant with educational or vocational training, medical
care, or other correctional treatment. 18 U.S.C. § 3553(a)(2). The court must also consider the
nature and circumstances of the offense, the history and characteristics of the defendant, the
kinds of sentences available, the applicable guideline range, the pertinent policy statements of
the Sentencing Commission, the need to avoid unwarranted sentencing disparities, and the need
to provide restitution to victims. Id. 8 3553(a)(1), (3)-(7).

19
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Tomey asked the court to impose a sentence below the guidelines range. He
chose to allocute during his sentencing and told the court that he had not given the
wording of the solicitation scripts “proper attention.” Doc. 128 at 11. He stated
that he had not intended to commit a crime. He explained that he had been advised
by colleagues and his attorney that for engaging in the conduct, at most, he would
suffer civil penalties. If he had been aware that he could be subject to federal
charges and taken away from his family, Tomey declared, he never would have
engaged in the activity.

The district court imposed a 90-month sentence, which was at the low end of
the guidelines range. In imposing the sentence, the district court indicated that it
had considered the nature and seriousness of the offense, Tomey’s history and
characteristics, the need to promote respect for the law, the need for general and
specific deterrence, and the need to avoid unwarranted sentencing disparities. In
addressing the need for deterrence, the court noted that when testifying at trial and
speaking at the sentencing, Tomey had characterized the case as being about his
failure to properly word scripts. The district courted stated that it was “troubling
... that your denials persist even today.” Id. at 29. In imposing the sentence, the
court acknowledged that Tomey was not required to admit that what he did was
wrong, but the court nonetheless indicated that it was disturbed that Tomey

“fail[ed] to show any insight into the wrongfulness of [his] actions.” 1d. at 29-30.
20
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This is Tomey’s appeal.

Il.  ANALYSIS

Tomey raises three arguments on appeal. First, he contends that the district
court erred in denying his motion for a judgment of acquittal because the
government presented insufficient evidence to support his conviction on any of the
charged crimes. Second, he argues that he was convicted of a conspiracy crime
that was not charged in the indictment because the district court’s jury instructions
constructively amended the indictment and the evidence that the government
presented at trial materially varied from the conspiracy crime charged in the
indictment. Third, he asserts that the district court improperly considered his lack
of remorse at sentencing. We consider each argument in turn.

A.  The District Court Properly Denied the Motion for Judgment of
Acquittal Because There Was Sufficient Evidence to Support Tomey’s
Convictions.

Tomey argues that we must reverse his convictions on both the conspiracy
count and the substantive mail fraud counts. We review de novo the district court’s
denial of a judgment of acquittal on sufficiency of evidence grounds, considering
the evidence in the light most favorable to the government and drawing all
reasonable inferences as well as credibility determinations in the government’s

favor. United States v. Capers, 708 F.3d 1286, 1296 (11th Cir. 2013). We may

not overturn a jury’s verdict “if any reasonable construction of the evidence would
21
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have allowed the jury to find the defendant guilty beyond a reasonable doubt.” Id.
at 1297 (internal quotation marks omitted). Applying this standard of review, we

conclude that there was sufficient evidence on the conspiracy count as well as the

substantive mail fraud counts.

1. The Government Presented Sufficient Evidence to Establish that
Tomey and DiLoreto Agreed to Commit Mail and Wire Fraud.

To sustain a conviction for conspiracy to commit mail and wire fraud, the
government must present evidence establishing, beyond a reasonable doubt, that
(1) two or more persons agreed to a common, unlawful plan to commit mail or
wire fraud, (2) the defendant knew of the unlawful plan, and (3) the defendant
voluntarily joined the plan. United States v. Martin, 803 F.3d 581, 588 (11th Cir.
2015); see 18 U.S.C. 88§ 1341, 1343, 1349. “Because conspiracies are secretive by
nature, the jury must often rely on inferences from the conduct of the alleged
participants or from circumstantial evidence of a scheme.” Martin, 803 F.3d at
588 (internal quotation marks omitted). But the inferences must be reasonable and
not based on mere speculation. Id. at 587.

Tomey argues that the government failed to prove that he and DiLoreto
agreed to a plan to commit mail or wire fraud because the government presented
no evidence from which a reasonable jury could conclude that “DilLoreto was put
on notice of the alleged unlawful activity and willfully joined in the same.”
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Appellant’s Br. at 18. More specifically, Tomey asserts that there was no evidence
that DiLoreto knew that the solicitors who were working for Tomey at Children
Services were making misrepresentations to potential donors.

Although there was no direct evidence that Tomey and DilLoreto reached an
agreement, there was ample circumstantial evidence that DiLoreto knew about
Children Services’ fundraising practices, and thus a jury reasonably could infer
that Tomey and DilLoreto reached an agreement. The government presented
evidence that DiLoreto was the head of YAL and created the plan to form a
telemarketing charity so that solicitors could tell potential donors that 100% of
proceeds went to “the charity.” As a YAL board member, DiLoreto also approved
Tomey’s expansion of YAL’s fundraising activities through entities doing business
as Children Services.

In addition, the government introduced evidence showing that DilLoreto
knew the solicitors working for YAL (under the fictitious name Children Services)
were making false statements. Tomey testified that DiLoreto reviewed the scripts
and approved the language in the pitches, including the statement that 100% of
donations would go to “the charity.” And a jury could conclude that DiLoreto
knew that the 100% statement was false from the evidence showing that Tomey
transferred approximately $263,000 of the money that Children Services raised to

an account controlled by DiLoreto.
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The evidence about DiLoreto’s communications with the Mississippi
Secretary of State also supports an inference that DiLoreto knew that the solicitors
for Children Services were making false statements. When the Mississippi
examiner contacted DiLoreto about Children Services’ fundraising activity in
Mississippi, DiLoreto told the examiner that YAL, operating through the fictitious
entity Children Services, had a physical office in Mississippi, 100% of the funds
raised by Children Services went to the charity, and Children Services had no
administrative costs because YAL was covering all of them. As it turns out, none
of these statements was true. A jury reasonably could conclude that DiLoreto
made these statements in an attempt to mislead the examiner so that he would not
investigate Children Services more closely and uncover the fraud.

The conclusion that DiLoreto conspired with Tomey is also supported by
evidence showing that DiLoreto profited from the scheme. Over about an 18-
month period, Tomey transferred approximately $263,000 from his YAL account
to a YAL account that DiLoreto controlled. A reasonable jury could conclude
from this evidence that Tomey was transferring a share of the fruits of the
fraudulent scheme to his partner, DiLoreto. True, Tomey testified that the transfers
were innocent and were made to cover the cost of the payroll for the employees
who engaged in the telemarketing. But a jury, hearing Tomey’s words and

observing his demeanor, was entitled to discredit the testimony and, indeed, to
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believe the opposite of what Tomey said. See United States v. Brown, 53 F.3d 312,
314 (11th Cir. 1995).

Viewing the evidence in the light most favorable to the government and
drawing all reasonable inferences in its favor, a jury could find beyond a
reasonable doubt that Tomey and DiLoreto conspired to commit mail or wire
fraud. The district court therefore did not err in denying Tomey’s motion for a
judgment of acquittal as to the conspiracy count.®

2. The Government Presented Sufficient Evidence to Establish that
Tomey Committed Mail Fraud.

Tomey also challenges his mail fraud conviction. To establish that Tomey
committed mail fraud, the government had to show that he “(1) intentionally
participate[d] in a scheme to defraud and (2) use[d] the mails in furtherance of the
scheme.” United States v. Pendergraft, 297 F.3d 1198, 1208 (11th Cir. 2002).
“An intent to defraud may be found when the defendant believed that he could
deceive the person to whom he made the material misrepresentation out of money
or property of some value.” United States v. Maxwell, 579 F.3d 1282, 1301 (11th

Cir. 2009) (internal quotation marks omitted). The government need not produce

® In its order denying Tomey’s motion for judgment of acquittal, the district court found
in the alternative that there was sufficient evidence that Tomey had conspired with Eakes. On
appeal, the government concedes that the district court should not have considered whether there
was sufficient evidence that Tomey conspired with Eakes in light of the jury’s special verdict
form, which did not list Eakes as a co-conspirator. Because we find sufficient evidence that
Tomey conspired with DiLoreto, we need not address the district court’s alternative theory.
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direct evidence of criminal intent but, instead, can rely on circumstantial evidence.
See id.

Tomey argues that the district court erred in denying his motion for
judgment of acquittal as to the substantive mail fraud counts because the
government failed to introduce sufficient evidence that he acted with an intent to
defraud. We disagree—there was overwhelming evidence of his intent.

A jury could find that Tomey acted with an intent to defraud based on the
evidence about his acts in designing the scheme. As the person running the
telemarketing fundraising activities for YAL, CFS, and CCS, Tomey participated
in creating the scripts and donor forms, which included false statements about
(1) where the organizations were located, (2) whether the employees were
volunteers, (3) the percentage of money collected that went to the charities, and (4)
in which state the money would be used. In addition, Tomey took other steps to
make it appear to potential donors that YAL, CFS, and CCS were local charities
operating in the donor’s state, even though they were based in Florida. Tomey
would mail a donation package to a UPS store in the donor’s home state where it
would then be mailed to the donor, making it appear that YAL, CFS, or CCS had
mailed the package from within the donor’s state. In addition, Tomey rented UPS

mailboxes in each state so that it would appear to donors that they were sending
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their contributions to a local office. In reality, the donations were forwarded to one
office in Florida.

In addition, the evidence shows that Tomey personally profited from the
scheme. The government introduced evidence showing that Tomey used money
donated to YAL, CFS, and CCS to pay for his personal expenses by charging more
than $100,000 for personal expenses such as meals, gas, hotels, and bar tabs.
Although Tomey testified that the expenses were legitimate business expenses, a
jury was entitled to disbelieve this testimony and find that he used the donations to
pay for his personal expenses. See Brown, 53 F.3d at 314.

There’s other evidence that makes the inference that Tomey acted with an
intent to defraud even stronger. When Tomey signed the consent decree with the
Arkansas Attorney General, he admitted that CFS’s solicitation materials included
misrepresentations. Even after admitting that the materials contained
misrepresentations, Tomey continued to have solicitors use the same fundraising
practices in other states. Because Tomey directed solicitors to use scripts that he
knew contained misrepresentations, a jury reasonably could find that Tomey
intended to defraud.

Tomey nevertheless argues that there was insufficient evidence because he
simply followed generally accepted practices in the telemarketing industry.

Although Tomey testified that he followed generally accepted practices and did not
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mean to make any misrepresentations, the jury again was entitled to disbelieve his
testimony. See id. In light of the overwhelming evidence of Tomey’s intent, the
district court did not err in denying Tomey’s motion for a judgment of acquittal
with regard to the mail fraud counts.

B. There Was Neither a Constructive Amendment of Nor a Material
Variance from the Indictment.

Under the Fifth Amendment, a defendant can be convicted only of the
crimes charged in the indictment. United States v. Holt, 777 F.3d 1234, 1261 (11th
Cir. 2015). If the evidence at trial or the court’s jury instructions deviate from the
allegations in the indictment, a constructive amendment or variance can arise. Id.
Tomey argues that his conspiracy conviction must be vacated because the district
court’s instruction on the conspiracy charge constructively amended the indictment
and the evidence offered at trial materially varied from the indictment’s
allegations. We disagree.

1. There Was No Constructive Amendment.

A constructive amendment occurs “when the essential elements of the
offense contained in the indictment are altered to broaden the possible bases for
conviction beyond what is contained in the indictment.” United States v. Narog,
372 F.3d 1243, 1247 (11th Cir. 2004) (internal quotation marks omitted). An
indictment may be constructively amended by a district court’s instructions. Holt,
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777 F.3d at 1261. “A constructive amendment is per se reversible error.” Id.
(internal quotation marks omitted).

Tomey argues that the district court broadened the possible bases for his
conviction of the conspiracy offense when the court told the jury that it could find
one defendant (Tomey) guilty of conspiracy but the other defendant (Eakes) not
guilty. Tomey asserts that this instruction improperly broadened the possible bases
for his conviction in two ways: (1) by allowing the jury to find that he conspired
with an unnamed individual, even though the indictment alleged only that he
conspired with Eakes and (2) by allowing the jury to find that there was a
conspiracy as to YAL when the indictment alleged a conspiracy only to CFS and
CCS. Because Tomey failed to raise the constructive amendment issue in the
district court, we review only for plain error.® See Holt, 777 F.3d at 1261. We
conclude that Tomey failed to show that the district court committed any error, let
alone plain error, because the district court’s response to the jury’s question did not

broaden the possible bases for conviction.

® We will reverse a conviction under plain error review only if we find “(1) an error (2)
that is plain and (3) that has affected the defendant’s substantial rights; and if the first three
prongs are satisfied, we may exercise discretion to correct the error if (4) the error seriously
affects the fairness, integrity, or public reputation of judicial proceedings.” United States v.
Madden, 733 F.3d 1314, 1322 (11th Cir. 2013) (alterations adopted) (internal quotation marks
omitted).
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With respect to Tomey’s first argument, no constructive amendment
occurred when the court told the jury that it could consider whether Tomey
conspired with individuals other than Eakes. The indictment stated that Tomey
and Eakes “conspire[d] . . . together and with other persons” to engage in mail and
wire fraud. Doc. 1 at 1 (emphasis added). Because the indictment expressly
alleged that the conspiracy involved Eakes as well as other unidentified
individuals, the district court did not broaden the possible bases for conviction
when it told the jury that Tomey could be convicted if the jury found that he
engaged in a conspiracy with an individual other than Eakes.

Turning to Tomey’s second argument, no constructive amendment occurred
when the district court gave an answer that permitted the jury to find that Tomey
engaged in a conspiracy involving YAL because the indictment alleged that he
engaged in a scheme that involved all three nonprofit entities—YAL, CFS, and
CCS. Certainly, the indictment’s primary focus was on CFS and CCS. But the
indictment’s allegations nonetheless were sufficient to give Tomey notice that the
scope of the conspiracy included the operation of YAL.

Three aspects of the indictment put Tomey on notice that the charged
conspiracy involved YAL. First, the manner and means portion of the indictment
alleged that Tomey “also incorporated or registered other entities to use as part” of

the scheme. Doc. 1 at 2. Importantly, the first entity listed in this paragraph was
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YAL. Second, the manner and means section mentioned that the USPS had issued
a cease and desist letter against Tomey. The USPS’s investigation arose from
fundraising activities that Tomey undertook through YAL under the fictitious
name Ohio Children Services, so the reference to the USPS investigation indicated
that the charged conspiracy related to YAL. Third, the time period of the
conspiracy identified in the indictment—August 2008 through May 2012—notified
Tomey that the scheme involved YAL. At the beginning of this time period,
Tomey had not yet formed either CFS or CCS. YAL was the only active entity at
the time; the date range thus informed Tomey that the conspiracy involved his
conduct and actions in operating YAL.

Moreover, because the indictment alleged that the fraudulent scheme
extended to YAL, Tomey had notice that DiLoreto was one of the unnamed
coconspirators. After all, DiLoreto formed YAL, was its president, and served as a
member of its board. And, as we explained above, DiLoreto was involved in the
fundraising activities that Tomey had YAL perform under the fictitious name
Children Services: DilLoreto reviewed the scripts that YAL’s solicitors used and
responded to the Mississippi examiners who were investigating the fundraising
activities. Because the indictment both alleged a conspiracy that involved
unnamed co-conspirators and covered the operation of YAL, the court did not

broaden the possible bases for conviction beyond what was contained in the
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indictment when it instructed the jury that it could find one defendant (Tomey)
guilty of conspiracy, even if they found the other defendant (Eakes) not guilty. See
Narog, 372 F.3d at 1247.

2. There Was No Material VVariance.

A material variance “occurs when the facts proved at trial deviate from the
facts contained in the indictment but the essential elements of the offense are the
same.” Narog, 372 F.3d at 1247 (internal quotation marks omitted). “The
allegations in the indictment and proof at trial must correspond so that the
defendant is properly notified of the charges, enabling him to present a defense”
and protecting the defendant against a subsequent prosecution for the same
offense. Holt, 777 F.3d at 1261. A variance requires reversal “only when the
defendant can establish that his rights were substantially prejudiced.” Id.

Tomey argues that a material variance occurred at trial because he was
convicted of conspiring with DiLoreto in connection with the operation of YAL,
yet the indictment alleged only that he conspired with Eakes regarding the
operation of CFS and CCS. Tomey failed to raise this argument in the district
court, however; we therefore review only for plain error. See United States v.
Dennis, 237 F.3d 1295, 1300 (11th Cir. 2001). We conclude that Tomey failed to
demonstrate any error, let alone plain error, because he cannot establish that the

evidence introduced at trial varied from the allegations in the indictment. And
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even if we assume that there was a material variance, Tomey cannot show that he
suffered substantial prejudice as a result.

As an initial matter, Tomey cannot show that a material variance occurred.
Tomey’s variance argument rests on the premise that the scheme alleged in the
indictment was limited to a conspiracy with Eakes that involved only CFS and
CCS. Given the limited allegations, Tomey contends, the government deviated
from the facts alleged when it introduced evidence showing that he conspired with
DiLoreto with respect to the operation of YAL. But the same allegations that put
Tomey on notice that the conspiracy involved unnamed individuals and YAL
allowed the government to prove the offense by showing that he conspired with
DiLoreto in operating YAL.’

Even if we assume that there was a material variance, though, Tomey cannot
show that he experienced substantial prejudice. To demonstrate substantial
prejudice, a defendant must show that (1) “the proof at trial differed so greatly
from the charges that [he] was unfairly surprised and was unable to prepare an
adequate defense” or (2) there were “so many defendants and separate conspiracies

before the jury that there [was] a substantial likelihood that the jury transferred

" This is true even though the indictment also alleged that Tomey violated the law by
conspiring with Eakes in connection with the operation of CFS and CCS. See United States v.
Simpson, 228 F.3d 1294, 1300 (11th Cir. 2000) (recognizing that when the government charged
several means of violating a statute in the conjunctive, a conviction could be obtained with proof
of “only one of the means”).
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proof of one conspiracy to a defendant involved in another.” United States v.
Calderon, 127 F.3d 1314, 1328 (11th Cir. 1997). Tomey argues that he
experienced substantial prejudice because he was unfairly surprised and unable to
prepare an adequate defense to the government’s theory that he conspired with
DiLoreto. But we conclude that Tomey had adequate warning such that he was
able to prepare an adequate defense.

Tomey had an ample opportunity at trial to present a defense that the
government failed to prove that he conspired with DiLoreto as to YAL because he
knew about the government’s theory prior to trial. Before trial, the government
turned over to the defense an exhibit list indicating that it would be introducing
exhibits that related solely to YAL—such as the organization’s bank records and
tax returns. In addition, the government listed exhibits that related to regulators’
investigations of Ohio Children Services and Mississippi Children Services, the
fictitious names that Tomey used when he engaged in fundraising activities for
YAL. The exhibit list thus gave Tomey notice that the government was relying on
a theory that the conspiracy extended to YAL. And Tomey’s own actions in trial
preparation confirm that he understood that the government would be pursuing this
theory because Tomey listed DiLoreto as a potential witness, although he

ultimately decided not to call him at trial.
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At trial Tomey actually presented a defense that he had not conspired with
DiLoreto with respect to YAL. When Tomey testified, he told the jury about his
relationship with DiLoreto. He tried to rebut the government’s theory that
DiLoreto profited from YAL’s operation by testifying that the transfers of money
to DiLoreto had an innocent explanation—to reimburse YAL for payroll expenses.
Although the jury ultimately did not believe Tomey’s defense, he had fair notice
that the crimes charged included that he conspired with DiLoreto and thus had an
opportunity to offer a defense. See United States v. Glinton, 154 F.3d 1245, 1252
(11th Cir. 1998) (concluding that there was no prejudice when the defendants were
“fairly apprised” of the charged activity and had an opportunity to present a
defense to a trial).

C.  The District Court Was Entitled to Consider Tomey’s Lack of Remorse
at Sentencing.

Finally, Tomey argues that the district court erred in considering his lack of
remorse at sentencing. We discern no error.

“[T]he familiar abuse-of-discretion standard of review . . . applies to
appellate review of sentencing decisions.” Gall v. United States, 552 U.S. 38, 46,
(2007). A court abuses its discretion in imposing a sentence if it (1) fails to
consider relevant factors that were due significant weight, (2) gives an improper or
irrelevant factor significant weight, or (3) commits a clear error of judgment by
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balancing the proper factors unreasonably. See United States v. Irey, 612 F.3d
1160, 1189 (11th Cir. 2010) (en banc). “The party challenging the sentence bears
the burden of establishing that the sentence is unreasonable in light of the record
and the § 3553(a) factors.” United States v. Early, 686 F.3d 1219, 1221 (11th Cir.
2012). We review de novo whether the district court considered an impermissible
sentencing factor. See United States v. Stanley, 739 F.3d 633, 652 (11th Cir.
2014).

When a defendant chooses, without pressure from the court, to allocute at
his sentencing hearing and repeatedly denies any wrongdoing, the court is
permitted to consider the defendant’s freely offered statements indicating a lack of
remorse. See id. “Just as a jury weighs a defendant’s testimony once he waives
his Fifth Amendment privilege at trial, a judge may consider a defendant’s freely
offered allocution regarding remorse during sentencing.” Id. Here, because
Tomey voluntarily addressed the court during trial and at sentencing, the district
court did not err when it considered his lack of remorse.

Tomey nonetheless argues that the district court erred under the former Fifth

Circuit’s decision in Thomas v. United States, 368 F.2d 941 (5th Cir. 1961).2 In

8 In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), we
adopted as binding precedent all decisions of the former Fifth Circuit handed down prior to
October 1, 1981.
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Thomas, at sentencing the district court told the defendant, who had pled not
guilty, that if he “c[a]Jme clean,” the court would take that into account in imposing
a sentence. Id. at 944. The court also warned the defendant that if he chose not to
confess, the court would take that fact into account at sentencing. 1d. When the
defendant continued to assert his innocence, the court imposed the maximum
permissible sentence on the defendant. The former Fifth Circuit vacated the
sentence, reasoning that the district court abused its discretion by giving “a
judicially imposed penalty” for the defendant’s exercise of his constitutional rights
to assert his innocence and continue with his appeal. 1d. at 946. But Thomas does
not apply in the situation here. Unlike in Thomas, the district court made no
statements indicating that the sentence would depend on whether Tomey chose to
address the court. Because Tomey freely and voluntarily chose to address the
court during allocution without pressure from the court, the court was permitted to
consider the content of Tomey’s voluntary statements, including that he had
expressed no remorse, in crafting a sentence. See Stanley, 739 F.3d at 652-53.
I1l. CONCLUSION

For the reasons set forth above, we affirm the judgment and sentence of the

district court.

AFFIRMED.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
UNITED STATES OF AMERICA,
Plaintiff,
V. CASE NO. 3:15cr60/MCR
GARY R. TOMEY, IlI,

Defendant.

ORDER

Gary R. Tomey, Il (“Tomey”) was convicted by a jury of one count of
conspiracy to commit mail or wire fraud, in violation of 18 U.S.C. § 1349, and
seven counts of mail fraud, in violation of 18 U.S.C. § 1341. See ECF No. 76,
United States v. Tomey, No. 3:15-cr-60/MCR (N.D. Fla. May 26, 2016). The jury
also found that Tomey committed these offenses in connection with telemarketing
and that, in doing so, he victimized ten or more persons over the age of 55, in
violation of 18 U.S.C. § 2326. Id. Tomey’s co-defendant, Eric Eakes (“Eakes”),
was acquitted of all charges.! At the close of the Government’s case-in-chief, and

again after the defense rested, Tomey orally moved for a Judgment of Acquittal

1 Count One of the Indictment charged both Defendants with conspiring to commit mail
and wire fraud by making false representations telephonically to solicit charitable contributions
from prospective donors. Counts Two through Eight charged both Defendants with substantive
counts of mail fraud.
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under Rule 29 of the Federal Rules of Criminal Procedure, arguing that there was
insufficient evidence to support a conviction on any of the charges. The court
denied Tomey’s motion with respect to Counts 2 through 8, but took the motion
under advisement as to Count 1 and requested briefing from the parties, ECF No.
73, which they have now submitted, ECF Nos. 84 and 86. For the following
reasons, the court finds that Tomey’s motions for Judgment of Acquittal are due
to be denied.

Tomey argues that the evidence presented at trial was insufficient for a jury
to convict him of conspiracy to commit mail and wire fraud. More specifically,
Tomey argues that the Government failed to prove: (1) that he and any other
person “in some way or manner agreed to try to accomplish a common and
unlawful plan to commit mail fraud,” or (2) that any other person knew of and
voluntarily participated in the alleged scheme to commit mail fraud. ECF No. 84
at 4. The Government responds that it introduced sufficient evidence from which
the jury could infer that Tomey conspired with at least one other person to commit
mail and wire fraud. ECF No. 86 at 3. Having presided over the trial and having
carefully reviewed the record, pertinent law, and the parties’ arguments, the court
agrees.

Federal Rule of Criminal Procedure 29 directs the court, on a defendant’s

motion, to “enter a judgment of acquittal of any offense for which the evidence is
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insufficient to sustain a conviction.” Fed. R. Crim. P. 29(a). The Rule also
provides that the “court may reserve decision on the motion, proceed with the
trial..., submit the case to the jury, and decide the motion...after [the jury] returns
a verdict of guilty.” Fed. R. Crim. P. 29(b). Where the court has reserved
decision, “it must decide the motion on the basis of the evidence at the time the
ruling was reserved.” Id. The legal standard, however, is the same, regardless of
when the defendant makes his motion. United States v. Burns, 597 F.2d 939, 941
(5th Cir. 1979) (“The test...when a trial court rules on a motion for judgment of
acquittal challenging the sufficiency of evidence applies to such motions whether
made at the close of the Government’s case, at the close of all the evidence, or
after the return of a guilty verdict.”).2 The court is required to view the evidence
“In the light most favorable to the government, with all reasonable inferences and
credibility choices made in the government’s favor,” see United States v.
Barsoum, 763 F.3d 1321, 1329-30 (11th Cir. 2014) (internal marks omitted), and
determine whether “any rational trier of fact could [find] the essential elements of
the crime beyond a reasonable doubt,” see Jackson v. Virginia, 443 U.S. 307, 319

(1979).

2 The Eleventh Circuit, in Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir.
1981) (en banc), adopted as binding precedent all decisions of the former Fifth Circuit rendered
prior to October 1, 1981.
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The elements of conspiracy to commit mail or wire fraud are: (1) the
existence of an agreement or common purpose to execute a scheme to defraud,
and (2) use of the mail or wire systems to further the scheme. United States v.
Smith, 934 F.2d 270, 274 (11th Cir. 1991). Although an agreement may be shown
by direct evidence, “[t]he very nature of conspiracy frequently requires that [it]
be proved by inferences from the conduct of the alleged participants or from
circumstantial evidence of a scheme.” United States v. Toll, 804 F.3d 1344, 1355
(11th Cir. 2015).

The court concludes that the Government presented sufficient evidence
during its case-in-chief from which a rational jury could find that Tomey
conspired with at least one other person, namely, co-defendant Eakes, to commit
mail and wire fraud. The essence of the conspiracy charged is that, between
August 2008 and May 2012, Tomey and others conspired to use deceptive and
misleading telemarketing tactics to solicit charitable contributions under the
pretext that the contributions would be used to furnish services for abused women
and needy children. The Government presented evidence that the nerve center of
the conspiracy was an office located in Milton, Florida, where Tomey employed
numerous telemarketers.  Several former employees testified that the
telemarketers were paid minimum wage, plus a small commission on

consummated “sales” (i.e., gross receipts actually collected as a result of a
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telemarketer’s solicitations). The Government’s evidence showed that Eakes was
the office administrator, having previously worked with and for Tomey in various
for-profit telemarketing enterprises. FBI Agent Joseph T. Kinard testified, based
on statements made to him by Eakes during a prearrest interview, that Eakes
trained the telemarketers on how to procure donations and supplied marketing
scripts to guide them in responding to prospective donors’ questions and concerns
regarding the solicitations. Eakes told Agent Kinard that he personally developed
the marketing scripts and training materials using his own experience in the
telemarketing industry, as well as from input and guidance from Tomey. These
scripts contained deceptive and misleading information, which Eakes knew at the
time to be false.® The Government’s evidence showed that based on Eakes’
training and the marketing scripts he provided, the telemarketers routinely made
material misrepresentations to prospective donors about: (1) the percentage of
each contribution that would be used for charitable purposes; (2) the physical
location of the charity and its beneficiaries; (3) and the employment status of the
telephone solicitors. Numerous victims throughout Alabama, Arkansas, Florida,

Indiana, Mississippi, Ohio, and Tennessee were induced by these misleading and

% For example, Eakes told Agent Kinard that he “felt like it was perfectly okay to say
that the employees were volunteers” because “sometimes the employees do come in and
volunteer their own time to make calls.” In truth, Eakes admitted to Agent Kinard that he knew
that all of the telemarketers were paid employees of Tomey’s organization.
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fraudulent representations to mail donations to Tomey’s organizations. * From
the Government’s evidence, a reasonable jury could find, beyond a reasonable
doubt, that Tomey and Eakes knowingly agreed to use deceptive and misleading
telemarketing tactics to solicit charitable contributions and willfully participated
in a scheme to do so. Therefore, Tomey’s first motion for judgment of acquittal
IS due to be denied.

Nothing presented during the defendants’ case-in-chief changes the court’s
view that a rational trier of fact could find evidentiary support for the conspiracy
charge beyond a reasonable doubt. As a preliminary matter, the court rejects the
notion that Tomey’s conspiracy conviction should be vacated merely because the
co-conspirator named in the indictment, Eakes, was acquitted of conspiracy.® It
Is well-established that the acquittal of a defendant’s indicted co-conspirator does

not necessarily indicate that the jury found that no conspiracy existed between the

4 These organizations include: (1) Youth Achievement League, Inc. doing business as
Children Services; (2) Children and Family Services Inc.; (3) Children’s Charitable Services,
Inc.; and (4) Mississippi Children Services, Inc.

® During its deliberations, the jury sent a communication to the court with the following
question: “Can one defendant be found “guilty’ on Count One and one defendant found ‘not
guilty’ on Count One?” See ECF No. 75 at 1. The court responded in the affirmative, but in
an abundance of caution, instructed the jury that if they did “find one defendant guilty and the
other not guilty, [they] must identify on the verdict form next to Count One for that defendant
the person or persons with whom [they] have found the defendant conspired.” Id. at 2. On
closer review of the Eleventh Circuit case law on this issue, it is clear to the court that the jury
was not required to “identify with particularity” the conspirators, as long as “the evidence was
sufficient to show that [Tomey] conspired with someone.” See United States v. Martinez, 96
F.3d 473, 477 (11th Cir. 1996). As explained more fully in the body of this Order, the court
finds that there was sufficient evidence to show that Tomey conspired with at least two other
persons—Eakes and Anthony DilLoreto—to commit mail and wire fraud.
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two co-defendants. United States v. Andrews, 850 F.2d 1557, 1561 (11th Cir.
1988) (en banc) (“Consistent verdicts are unrequired in joint trials for conspiracy:
where all but one of the charged conspirators are acquitted, the verdict against the
one can stand.”). Juries may reach inconsistent verdicts for a variety of reasons,
including “mistake, compromise, or lenity.” United States v. Powell, 469 U.S.
57, 65 (1984). Thus, in this case, the jury could have acquitted Eakes and still
found that a conspiracy existed between him and Tomey. The apparent
inconsistency of Tomey’s conviction and Eakes’ acquittal, standing alone,
provides no basis for vacating Tomey’s conspiracy conviction. See United States
v. Mitchell, 146 F.3d 1338, 1344 (11th Cir. 1998) (“The Supreme Court has
plainly determined that jury verdicts are insulated from review on the ground that
they are inconsistent.”) (internal marks omitted) quoted in United States v. Albury,
782 F.3d 1285, 1295 (11th Cir. 2015). Instead, the court must consider whether
there was sufficient evidence of a conspiracy between Tomey and Eakes to sustain
the conviction. See United States v. Wright, 63 F.3d 1067, 1074 (11th Cir. 1995).
A review of the entire trial record reveals sufficient evidence of Eakes’ knowing
agreement with Tomey to use deceptive and misleading telemarketing tactics to
solicit charitable contributions, and of Eakes’ willful participation in a scheme to

do so, for a reasonable factfinder to find that a conspiracy existed.
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More specifically, the evidence showed that Eakes was responsible for
staffing and managing the call center in Milton, FL, receiving and sorting mail,
training telemarketers, monitoring sales calls, and tracking incoming donations.
Eakes testified that he and Tomey developed the sales pitches together, by
modifying the language from their former, for-profit telemarketing scripts to fit
their new, ostensibly non-profit purpose. The evidence showed that the scripts
contained deceptive and misleading information, which Eakes knew at the time
to be false. For example, telemarketers were initially instructed to tell prospective
donors that all fundraising for the charity was done by volunteers. Later, the script
changed, and Eakes trained telemarketers to refer to themselves as *“volunteer
employees” or “members of the charity.” In truth, Eakes knew that all of the
telemarketers were paid employees of Tomey’s organization. Eakes and Tomey
also agreed that prospective donors would be told that “100%” of each donation
“goes directly to the charity.” This statement was technically true because
donations went directly to Tomey’s organizations, several of which had 501(c)(3)
status under the Internal Revenue Code. However, the statement was also highly
misleading, as evidenced by the numerous donors who testified that they
understood from what they were told that 100% of each donation would be used
for charitable purposes. The court will not engage in the semantic hair-splitting

necessary to delineate a distinction between what the telemarketers were trained
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to say—that “100%” of each donation goes “to the charity”—and what the donors
apparently heard—that 100% goes “to charity.”® For legal purposes, it is a
distinction without a difference because the law forbids material
misrepresentations that are “reasonably calculated to deceive” another out of
money or property. See United States v. Hasson, 333 F.3d 1264, 1270-71 (11th
Cir. 2003). The court finds that the language from Eakes and Tomey’s script was
“reasonably calculated to deceive” prospective donors into believing that 100%
of their contributions would be used to support charitable activities. Both Tomey
and Eakes testified that they knew people would be more likely to donate to a
fundraiser who was calling directly from a charity, as opposed to a professional,
third-party telemarketing agency. A jury could reasonably conclude from this
evidence that Eakes and Tomey knowingly agreed to use deceptive and
misleading telemarketing tactics to solicit charitable contributions and willfully
participated in a scheme to do so.

The court finds that a rational jury could also find that Tomey knowingly
and willfully conspired with an unindicted coconspirator, Anthony DiLoreto, to

commit mail and wire fraud.” Anthony DilLoreto was an experienced,

® The court notes that a number of victims testified that, when they were solicited, the
telemarketer explicitly stated that 100% of each donation would go directly to needy children
or families in their state.

" The court has found sufficient evidence that Tomey and Eakes conspired to commit
mail and wire fraud; therefore, on that basis alone, the jury’s verdict should not be disturbed.
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professional fundraising executive and Tomey’s former colleague.  Tomey
testified that Anthony DilLoreto gave him the idea to leave the for-profit
telemarketing industry and form a non-profit fundraising organization of his own.
In 2006, Diloreto started such an organization in Indiana called Youth
Achievement League Incorporated (YAL). Both DiLoreto and Tomey served on
YAL’s Board of Directors and Tomey was YAL'’s registered agent in Florida. In
2008, Tomey signed and filed papers with the Ohio Attorney General as Chief
Financial Officer indicating that he and DiLoreto were the only persons at YAL
with responsibility for the custody and distribution of contributions. Tomey
handled all of the accounting and bookkeeping for the “Florida chapter” of YAL.
Also in 2008, Tomey decided to start his own non-profit fundraising organization
modeled on YAL. Initially, Tomey did not incorporate a separate legal entity.
Instead, he simply registered and operated YAL under the fictitious name (i.e.,
dba) Children Services of Indiana, Mississippi, and Ohio. Tomey opened a
checking account with Regions Bank as President of YAL dba Children Services
and periodically transferred funds to DilLoreto’s YAL accounts in Indiana.®
DiLoreto told Tomey that he could charge expenses to the charity, such as hotel

rooms, meals, and alcoholic beverages, if he was discussing charity matters and

However, the jury’s verdict is also supported by sufficient evidence of a conspiracy between
Tomey and DiLoreto, which the court finds appropriate to detail here.

8 Tomey testified that these transfers occurred because, at least in the beginning,
DiLoreto handled Tomey’s payroll.
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Tomey did so until he began drawing a salary in 2011. From this evidence, a
reasonable jury could permissibly infer that as DilLoreto was Tomey’s early
partner and collaborator in non-profit fundraising, and that DiLoreto intentionally
participated in, and shared the fruits of, Tomey’s efforts to defraud charitable
donors.

The evidence was also sufficient to show that DiLoreto knew about the
fraudulent nature of Tomey’s scheme and acted in furtherance of it. In 2009, Kim
Anderson of the Mississippi Secretary of State’s office began investigating
consumer complaints about solicitations by Mississippi Children Services
(“MCS”) in Mississippi. Ms. Anderson testified that DiLoreto told her that MCS
was a chapter of YAL with a physical office in Columbia, Mississippi that was
run by Tomey. DilLoreto also said that YAL was covering all of MCS’s
administrative costs, so 100% of the funds raised in Mississippi were used for
charitable services. Intruth, MCS had no physical facility in Mississippi and only
a very small percentage of each Mississippi donation was used for charitable
purposes. DilLoreto’s false statements to the Mississippi Secretary of State in
2009 about Tomey’s operation in Mississippi, which are similar to
misrepresentations made by Tomey’s employees to prospective donors, support a
conclusion that DiLoreto was fully aware of and willfully joined in Tomey’s

fraudulent scheme. Taken as a whole, the evidence was sufficient to permit a
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reasonable jury to find that Tomey and DiLoreto conspired to commit mail and
wire fraud.

There is no direct evidence in this case of an explicit agreement between
Tomey and any other person to use deceptive and misleading telemarketing tactics
to solicit charitable contributions. A conspiracy may be inferred, however, from
surrounding circumstantial evidence. Toll, 804 F.3d at 1355 (11th Cir. 2015).
Ultimately, the determination of the strength of the evidence and the credibility
of the witnesses is the task of the jury. See Hollifield, 870 F.2d at 578; Corley,
824 F.2d at 937; Browning, 723 F.2d at 1546. The court concludes that a rational
jury could find from the circumstantial evidence presented at trial that a
conspiracy to commit mail and wire fraud existed and that Tomey, Eakes, and
DiLoreto knew about and willfully participated in it. Therefore, Tomey’s motions
for Judgment of Acquittal are due to be denied.

Accordingly, it is ORDERED that Tomey’s Motion for Judgment of
Acquittal, ECF No. 84, is DENIED.

SO ORDERED on this 28th day of November, 2016.

M. CASEY RODGERS
CHIEF UNITED STATES DISTRICT JUDGE
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Sheet 1

UNITED STATES DISTRICT COURT
Northern District of Florida

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE

V.

Case Number: 3:15¢r60-001/MCR

GARY R. TOMEY Il USM Number:  23562-017

Barry Beroset (Retained)

e N N N S N S N N

Defendant’s Attorney

THE DEFENDANT:
D pleaded guilty to count(s)

D pleaded nolo contendere to count(s)

which was accepted by the court.

E} was found guilty on count(s)  One through Eight of the Indictment on May 26, 2016

after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
18 U.S.C. § 1349 and 18  Conspiracy to Commit Mail and Wire Fraud In Connection With May 31,2012 1
U.S.C. § 2326 Telemarketing
18 U.S.C. § 1341 and 18 .
U.S.C. § 2326 Mail Fraud In Connection With Telemarketing April 5,2012 2-8
The defendant is sentenced as provided in pages 2 through 8 of this judgment. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984,

I____| The defendant has been found not guilty on count(s)

[ ] Count(s) [ ]is [ ]are dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to
pay restitution, the defendant must notify the court and United States attorney of material changes in economic circumstances.

January 20, 2017

Date of Imposition of Judgment

.

Signature of Judge ﬂ /

M. Casey Rodgers, Chief United States District Judge

Name and Title of Judge

February %/7’ ,2017

Date
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NDFL 2458 (Rev. 1 1/16) Judgment in a Criminal Case
Sheet 2 — Imprisonment

Judgment — Page 2 of 8
DEFENDANT: GARY R. TOMEY 11
CASE NUMBER: 3:15¢r60-001/MCR

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a
90 months as to as to each of Counts One through Eight, with the terms to be served concurrently, one

total term of: .
‘ with the other.

Eﬂ The court makes the following recommendations to the Bureau of Prisons:

The court strongly recommends to the Bureau of Prisons that the defendant be designated to FPC, Pensacola, Florida, or, in the
alternative, Maxwell Air Force Base in Montgomery, Alabama, so that he may receive visitation from his family.

]

The defendant is remanded to the custody of the United States Marshal,

L]

The defendant shall surrender to the United States Marshal for this district:

D at D a.m. D p.m. on

D as notified by the United States Marshal.

IE The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

& before 12 p.m. noon on February 27, 2017

[E as notified by the United States Marshal.

D as notified by the Probation or Pretrial Services Office.

RETURN
[ have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

‘DEPUTY UNITED STATES MARSHAL
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NDFL. 2458 (Rev. 11/16) Judgment in a Criminal Case
Sheet 3 — Supervised Release
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DEFENDANT: GARY R. TOMEY I
CASE NUMBER: 3:15¢r60-001/MCR

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of : 5 years as to each of Counts One through Fight,
with the terms to run concurrently, one with the other.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.

You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.

LW N =

The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)

You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

D You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.) as
directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location where you
reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

|:] You must participate in an approved program for domestic violence. (check if applicable)

©wos

=

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.
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NDFL 245B (Rev. 1 1/16) Judgment in a Criminal Case
Sheet 3A — Supervised Release
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DEFENDANT: GARY R. TOMEY 11
CASE NUMBER: 3:15¢r60-001/MCR

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

L.

13.

You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different
time frame.

After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from
the court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that
was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or
tasers).

You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court,

If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk. :

You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions, available at: www.uscourts.gov.

Defendant's Signature : Date
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NDFL 245B (Rev. 11/16) Judgment in a Criminal Case
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DEFENDANT: GARY R. TOMEY II
CASE NUMBER: 3:15cr60-001/MCR

™o

LI

SPECIAL CONDITIONS OF SUPERVISION

You will be required to pay any unpaid restitution balance in-monthly installment payments of not less than $500 per month to
commence within three months of your release from custody.

Unless and until you have satisfied your restitution obligation, you must provide the probation officer with access to any
requested financial information and report the source and amount of personal income and financial assets to the supervising
probation officer as directed.

You must not incur new credit charges or open additional lines of credit without the approval of the probation officer unless you
have satisfied your restitution obligation.

You must not transfer or dispose of any asset, or your interest in any asset, without the prior approval of the probation officer
unless you have satisfied your restitution obligation.

You must have any and all employment approved in advance by the Probation Officer, and any change in employment must also
be preapproved by the Probation Officer.

You must submit your person, property, house, residence, vehicle, papers, computers [as defined in 18 U.S.C. § 1030(e)(1)],
other electronic communications or data storage devices or media, or office, to a search conducted by a United States probation
officer. Failure to submit to a search may be grounds for revocation of release. You must warn any other occupants that the
premises may be subject to searches pursuant to this condition. An officer may conduct a search pursuant to this condition only
when reasonable suspicion exists that you have violated a condition of your supervision and that the areas to be searched contain
gvidence of this violation. Any search must be conducted at a reasonable time and in a reasonable manner
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DEFENDANT: GARY R. TOMEY II
CASE NUMBER: 3:15¢r60-001/MCR

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment JVTA Assessment” Fine Restitution
TOTALS $ 800.00 $0 $ 0 - waived - $6,677.00
D The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (40 245C) will be entered

after such determination.

IE The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise in
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss** Restitution Ordered Priority or Percentage
Sandra Billmaier $175.00 $175.00
Richard Blenz $350.00 $350.00
Vicki Burnett $100.00 $100.00
Doris Chrisco $103.00 $103.00
Lisa Eads $175.00 $175.00
Thomas Echterling _ $459.00 $459.00
Subtotals $1,362.00 $1,362.00

(Continued on Page 7, Sheet 5B)

l:l Restitution amount ordered pursuant to plea agreement $

D The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

The court determined that the defendant does not have the ability to pay interest and it is ordered that:
X the interest requirement is waived for the D fine restitution.
[] the interest requirement for the [] fine D restitution is modified as follows:

* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22,
** Findings for the total amount of losses are lchlllCd under Chapters 109/\ 110, 110A, and 113A of Title 18 for offenses committed on or
after September 13, 1994, but before April 23, 1996.
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DEFENDANT: GARY R. TOMEY Il
CASE NUMBER: 3:15¢r60-001/MCR
ADDITIONAL RESTITUTION PAYEES
Name of Payee Total Loss* Restitution Ordered Priority or Percentages
Gary Don Ellis $100.00 $100.00
Lynette Gorczyca $100.00 $100.00
Cynthia Gray-Hart $250.00 $250.00
Julie Henry $100.00 $100.00
Daniel Hiser $100.00 ' $100.00
Bonnie Huxford $100.00 $100.00
(payable to Crime Victims Fund)
Jerry Kempf $100.00 $100.00
~ David Kreidler $100.00 $100.00
Margaret Jane Lynch $100.00 $100.00
Robert May $300.00 $300.00
Stephen Seno $100.00 $100.00
Nancy Shacklock $103.00 $103.00
Daphane Shultz $150.00 $150.00
Stephen Spellman, Jr. $2,550.00 $2,550.00
Marie Thomas $353.00 $353.00
Wil Thomas $309.00 $309.00
CarmenWaller $300.00 $300.00
Esther Wilson $100.00 $100.00
Subtotals $5,315.00 $5,315.00
Amount from Page 6 $1,362.00 $1,362.00
GRAND TOTALS $6,677.00 $6,677.00

*Findings for the total amount of losses are required under Chapters 1094, 110, [10A, and 113A of Title 18 for offenses
committed on or after September 23, 1994, but before April 23, 1996.
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DEFENDANT: GARY R. TOMEY I
CASE NUMBER: 3:15cr60-001/MCR

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A @ Lump sum payment of:  $800.00 Special Monetary Assessment due immediately, balance due

D not later than , or
El in accordance with D C, D D, D E, or [:| F below; or

B D Payment to begin immediately (may be combined with D C, D D, or I:] F below); or

C D Payment in equal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

D |E Payment in equal monthly  (e.g., weekly, monthly, quarterly) installments of $500.00
to commence within 3 months (e.g, 30 or 60 days) after release from imprisonment to a

term of supervision; or

E D Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F D Special instructions regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due
during the period of imprisonment. All criminal monetary penaltics, except those payments made through the Federal Bureau of Prisons’
Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

D Joint and Several

I:] The defendant shall pay the cost of prosecution.

D The defendant shall pay the following court cost(s):

The defendant shall forfeit the defendant’s interest in the following property to the United States:
IX' Forfeiture Money Judgment (doc. #106) in the amount of $1,219,129.46 (court waives interest)

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5) fine
interest, (6) community restitution, (7) IVTA assessment, (8) penalties, and (9) costs, including cost of prosecution and court costs.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION

UNITED STATES OF AMERICA

V. INDICTMENT
GARY R. TOMEY 11 ,

and J / 15 Cﬂaéo //l/l'c-fe"
ERIC T. EAKES

THE GRAND JURY CHARGES:
COUNT ONE

A. THE CHARGE

Between on or about August 12, 2008, and on or about May 31, 2012, in the

Northern District of Florida and elsewhere, the defendants,
GARY R. TOMEY 11
and
ERIC T. EAKES,

did knowingly and willfully combine, conspire, confederate, and agree together and with
other persons to commit offenses against the United States, namely:

1. To devise a scheme to defraud and to obtain money and property by
means of material false and fraudulent pretenses, representations, and promises, and for
the purpose of executing this scheme, did cause items to be sent and delivered by the

United States Postal Service and by any private and commercial interstate carrier, in

violation of Title 18, United States Code, Section 1341; and

| Returned in open court pursuant to Rule 6(f)
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2. To devise a scheme to defraud and to obtain money and property by
means of material false and fraudulent pretenses, representations, and promises, and for
the purpose of executing this scheme, did cause wire communications to be transmitted in
interstate commerce, in violation of Title 18, United States Code, Section 1343;
and these offenses were committed in connection with the conduct of telemarketing as
defined in Title 18, United States Code, Section 2325, and in doing so victimized 10 or
more persons over the age of 55.

B. MANNER AND MEANS

It was part of the scheme to defraud that:

1. Defendants GARY R. TOMEY II and ERIC T. EAKES operated a
telemarketing business in Milton, Florida, under the name of Children and Family
Services Inc. (“CFS”), and later under the name of Children’s Charitable Services Inc.
(“CCS”). Defendant TOMEY was the registered agent of, and had signatory authority
over, CFS and CCS, and defendant EAKES managed the CFS and CCS office in Milton,
Florida.

2, Defendant GARY R. TOMEY II also incorporated or registered other
entities to use as part of the scheme, including: Youth Achievement League Inc.;
Alabama Children and Family Services Inc.; Arkansas Children and Family Services
Inc.; Indiana Children Services Inc.; Mississippi Children and Family Services Inc.;
Mississippi Children’s Services Inc.; Ohio Children Services Inc.; and Tennessee

Children and Family Services Inc.
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3. Defendants GARY R. TOMEY II and ERIC T. EAKES used charity
names that were similar to those of state agencies to attract the attention of potential
donors and increase the likelihood that they would send donations.

4. Defendants GARY R. TOMEY II and ERIC T. EAKES directed CFS
and CCS employees to make telephone calls from the office in Milton, Florida, to
potential donors in Florida and elsewhere soliciting charitable donations.

5. Defendants GARY R. TOMEY II and ERIC T. EAKES crafted the
solicitation language used by employees to falsely represent that CFS and CCS
performed charitable works itself and to fraudulently conceal material facts regarding the
true nature of the defendants’ telemarketing business. As such, defendants TOMEY and
EAKES directed employees to tell potential donors that: 100 percent of their donation
would go to the charity; all proceeds go to help poor, abused, or critically ill children in
the locality where the potential donor lived; the employees worked as volunteers; the
identified charity does all of its own fundraising; and the employees worked directly for
the charity for which they claimed they were soliciting donations.

6. To induce donors to make contributions to CFS and CCS, defendants
GARY R. TOMEY II, ERIC T. EAKES, and employees acting at their direction, also
fraudulently omitted facts material to the donors” decision to contribute, including that:

a. A cease and desist order and a $25,000 administrative penalty had been

issued by the Mississippi Secretary of State against Mississippi Children and

Family Services Inc. for soliciting donations without being registered as a

charitable organization and making misrepresentations in its solicitation materials;
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b. A cease and desist order had been issued by the United States Postal

Service against defendant TOMEY, doing business as Ohio Children Services

Inc., for using the mail to make false representations to solicit money; and

c: As the result of a suit brought by the Arkansas Attorney General for using

deceptive and misleading practices to solicit charitable donations, defendant

TOMEY and CFS, doing business as Arkansas Children and Family Services

Inc., paid a $50,000 fine and were prohibited from doing business in the state of

Arkansas.

7. When a donor agreed to make a donation during the solicitation call,
defendants GARY R. TOMEY II and ERIC T. EAKES directed employees to mail the
donor a letter that instructed the donor to mail, in the return envelope provided, a
donation by check made payable to a specific organization controlled by defendant
TOMEY. The organization identified was selected because it corresponded to the
donor’s state of residence.

8. The addresses to which donors were directed to mail checks were
identified as office suites, but were, in fact, rented mailboxes at United Parcel Service
(“UPS”) Stores. Defendants GARY R. TOMEY II and ERIC T. EAKES caused any
mail delivered to the UPS mailboxes to be forwarded to the office of CFS and CCS in
Milton, Florida.

9. As a result of this scheme, defendants GARY R. TOMEY II and ERIC
T. EAKES caused CFS and CCS to receive more than $1.2 million in fraudulently

induced donations for their own use and use of others not entitled to the funds, to wit,

A-61



Case 3:15-cr-00060-MCR Document 1 Filed 10/21/15 Page 5 of 7

employees’ wages and commissions, defendants TOMEY and EAKES’ salaries,
business expenses, and defendant TOMEY’s personal use.
All in violation of Title 18, United States Code, Sections 1349 and 2326.
COUNTS TWO THROUGH EIGHT

A. INTRODUCTION

Paragraphs B1 through B9 of Count One of this Indictment are realleged and

incorporated herein.

B. THE CHARGE

On or about the dates listed below, in the Northern District of Florida and

elsewhere, the defendants,
GARY R. TOMEY 11
and
ERIC T. EAKES,

did knowingly and willfully devise a scheme to defraud and to obtain money and
property by means of material false and fraudulent pretenses, representations, and
promises, and for the purpose of executing this scheme, and attempting to do so, did
cause to be sent and delivered by the United States Postal Service and by any private and

commercial interstate carrier, the following UPS packages to the CFS and CCS office in

Milton, Florida:

COUNT DATE SENT FROM
TWO March 1, 2012 The UPS Store, Maxwell Air Force Base, Alabama
THREE March 1, 2012 The UPS Store, Indianapolis, Indiana
FOUR March 1, 2012 The UPS Store, Cincinnati, Ohio
5
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B FIVE March 2, 2012 The UPS Store, Columbia, Mississippi
SIX March 2, 2012 The UPS Store, Knoxville, Tennessee
_SEVEN March 29, 2012 The UPS Store, Indianapolis, Indiana
EIGHT April 5, 2012 The UPS Store, Indianapolis, Indiana

and these offenses were committed in connection with the conduct of telemarketing as
defined in Title 18, United States Code, Section 2325, and in doing so victimized 10 or
more persons over the age of 55.

In violation of Title 18, United States Code, Sections 1341 and 2326.

CRIMINAL FORFEITURE

The allegations contained in Counts One through Eight of this Indictment are
hereby realleged and incorporated by reference for the purpose of alleging forfeiture,
pursuant to the provisions of Title 18, United States Code, Section 982(a)(8).

From their engagement in any or all of the violations alleged in Counts One
through Eight of this Indictment, the defendants,

GARY R. TOMEY 11
and
ERIC T. EAKES,

shall forfeit to the United States, pursuant to Title 18, United States Code, Section
982(a)(8), any and all of their rights, title, and interest in any property, real and personal:

i used and intended to be used to commit, to facilitate, and to promote the

commission of such offenses; and
ii. constituting, derived from, and traceable to the gross proceeds obtained

directly and indirectly as a result of the offenses.
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If any of the property described above as being subject to forfeiture, as a result of
acts or omissions of the defendants:

i. cannot be located upon the exercise of due diligence;

ii. has been transferred, sold to, or deposited with a third party;

1ii. has been placed beyond the jurisdiction of this Court;

iv. has been substantially diminished in value; or
V. has been commingled with other property that cannot be subdivided
without difficulty,

it is the intent of the United States, pursuant to Title 21, United States Code, Section
853(p), as incorporated by Title 18, United States Code, Section 982(b)(1), and Title 28,
United States Code, Section 2461(c), to seek forfeiture of any other property of said
defendants up to the value of the forfeitable property.

A TRUE BILL:

Redacted per privacy policy

FOREPERSON

0 -2l -|5
DATE

_CANOVA
Acting United States Attorney

ALICIA H. KIM
Assistant United States Attorney
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during the trial, 1'"'mgoing to give you your
I nstructions on the law, and then the attorneys wl |
make their closing argunents to you, and then you w ||

retire to begin your deliberations.

That's how we will proceed. |1'mgoing to ask
I n advance for your patience. The trial -- and you
wll learn this, if you haven't served on a jury in

the past, the trial is a very fluid process. And |
still don't have that crystal ball that | have asked
for for the past 13 years, so there's a |ot of things
that | can't predict and the attorneys can't predict,
but again, we will do our best to keep the case on
track for you.

Ladi es and gentlenen, nowis the tine for the
attorneys to nmake their opening statenents to you.
Pl ease do give them your careful attention. And I
appreciate the attention you've given to ne during
these prelimnary instructions. Thank you.

Ms. Kinf?

M5. KIM Thank you, Your Honor.

OPENI NG STATEMENT

M5. KIM May it please the Court?

THE COURT: Yes, ma'am

M5. KIM Counsel.

Menbers of the jury, "Wen you know what you
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want and you want it bad enough, you'll find a way to

get it. That was one of the inspirational quotes
that was posted on the walls of office of Children's
Charitabl e Services when the Federal Bureau of

| nvestigation executed a federal search warrant on
their office.

The evidence you'll hear over the course of
this trial wll show that the Defendants, Gary Ray
Toney Il and Eric Tyler Eakes, took that notto to
heart. Everything they did was to nake a sale, to
make noney. This included things |ike quotes on the
wall to encourage their call center enpl oyees, the
sal es pitch | anguage that was used by those enpl oyees
whi ch the Defendants drafted and perfected and
i nstructed their enployees to use when calling
potential donors to solicit charitable donations, and
this included the comm ssion-based pay scale that they
used to pay all of their enpl oyees.

You'll hear over the course of this trial
that the Defendants had been in the tel emarketing
busi ness for a long tine. They started out working as
prof essional telenmarketers contracting with other
nonprofit organi zations to solicit donations and funds
for them But they found it was a harder sell to have

to conply with Tel ephone Privacy Act in various
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states, having to disclose to potential donors that
they were third-party professional solicitors, and
having to conply with strict registration rules.

So in 2008, the Defendant, Gary Toney,
I ncorporated his own 501(c)(3) nonprofit organization,
initially part of a related operation by a forner
tel emarketing col | eague over in Indiana called Youth
Achi evenent League. The organi zation that M. Toney
I ncorporated was initially called Children and Fam |y
Services, Inc. And they used different d/b/a's, or
doi ng business as, in each of the states they call ed.
If they were calling Florida, they called thensel ves
Florida Children and Fam |y Services. |f they were
calling Al abama, they called thensel ves Al abana
Children Services. 1In Arkansas they called thensel ves
Arkansas Children and Fam |y Services. In Indiana
they call ed thensel ves Indiana Children Services or
I ndi ana Children and Fam ly Services. |f they were
calling Onhio, they called thenselves Chio Children
Services. |If they were calling M ssissippi,
M ssissippi Children Services. And if they were
cal ling Tennessee, they called thensel ves Tennessee
Children and Fam |y Services.

And it was not a coincidence that these

different d/b/a's, an organization nane sounded a | ot
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| i ke state agenci es.

M. Toney was the owner and regi stered agent
of Children and Fam |y Services, and he was in charge
of the bank accounts and fund distribution. M. Eakes
was the office manager, and he was charged with
supervi si ng day-to-day operations at the office in
Ml ton, Florida.

The organi zation only had the one office, but
M. Toney had set up mail boxes at UPS stores in the
various states that they called in the various states
| just named. And they had an agreenent with the UPS
stores that any mail that was sent to those drop boxes
woul d then get forwarded to the office in MIton. And
M. Eakes was responsible for opening and sorting all
of the mail that cane to the MIton office once it
came in.

The evidence at trial that you'll hear w |
I ncl ude the testinony of enployees that worked for the
Def endants' organi zation. You'll hear that the
enpl oyees were instructed to tell potential donors
that they were volunteers and that 100 percent of the
donati on noney that they were soliciting would go to
hel p children, quote, "right here" in the state that
they were calling. They were instructed to tel

donors that the charity hel ps grant | ast w shes for
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children and works with | ocal abuse shelters.

The solicitation mailers that the enpl oyees
then sent out, if a potential donor agreed to send in
a donation, contained the UPS drop box mailing address
for that particular state that they were calling, but
it was listed in the letterhead as a suite nunber to
make it look as if there was an office in that state.
And enpl oyees were further instructed to nake it seem
| i ke that's where the charity was | ocated when they
were calling that particular state at that tine.

However, every enpl oyee that worked there
recei ved W2 wages on a conmi ssi on-based pay scal e,
and the, quote/unquote, "charitable work" that the
organi zation was doing during the tine frane of the
I ndi ctment was nerely cutting donation checks every
once in a while to other 501(c)(3) organi zations,
usual |y big national organizations |ike Speci al
A ynpics or the Make- A-Wsh Foundati on.

And sone of the organi zations that they
donated to had never heard of the Defendants’
organi zation before, had no contract with the
Def endants' organi zati on, and hadn't asked themto
solicit funds.

And sone of the, quote/unquote, "charitable

contributions" that the Defendants' organization was
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maki ng that they attributed to their overall
charitable giving included transfers between their own
entities, so they would qualify a donation from

M ssissippi Children Services to Children and Fam |y
Services as a charitable donation or a transfer from
Children and Fam |y Services to Youth Achi evenent
League as a donation, even though it was just noneys

t hat was goi ng between their own accounts.

You'll also hear during the trial how right
off the bat there were issues wth state and federal
agenci es because of the Defendants' solicitation
practices, and they were put on notice throughout the
entire tinme frane of the indictnent, from August 2008
t hrough May 2012, that what they were doi ng was
viol ating state and federal |aw

They were contacted by Attorney General
of fices, Secretary of State's offices, United States
Postal |nspection Service, and eventually the Federal
Bureau of Investigation. But the Defendants kept
finding a way. They knew what they wanted and woul d
do whatever they had to do to keep going.

You'll hear how over tinme, as a result of
t hese issues that were comng up with the various
adm ni strative agencies, they would nake changes to

the | anguage of their pitches and they woul d nmake
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changes to the | anguage of their solicitation mailers
to keep trying to stay under the radar. And
eventual |y they changed the nane of the agencies to
Children's Charitable Services, which is why you've
heard that nanme as well.

And they also tried to do nore direct charity
wor k, and they would do coat drives, and they would
buy Wal mart gift cards and send themto abuse
shelters. But what never changed throughout the
course of the conspiracy was their goal to make as
much noney as possible. And you'll hear what the
Def endants did with the noney that they received in
the formof solicited donations.

First of all, as | said, everybody got paid.
M. Toney got paid, M. Eakes got a salary, everybody
who wor ked for the organi zation got paid. Their
vendors and busi ness expenses, which included Short
Call, Inc. -- Toney's own professional telemarketing
conpany -- all got paid. M. Toney you'll see used
the debit card for the charity bank account |ike his
own personal piggybank and woul d pay personal expenses
out of the charity account.

You'll hear how M. Toney filed corporate
returns for his 501(c)(3) registered organi zati on,

which clained to the Internal Revenue Service that, at
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nost, 10 percent of the donations being received went
back out to other charities. You'll hear from an FBI
forensic accountant as well who anal yzed the
Def endants' bank accounts that, according to her
analysis, it was an even snmall er percentage than that.

Finally, during the course of this trial,
you' Il hear fromthe alleged victins, the people who
were called in all of these various different states
and asked over the tel ephone by the Defendants'
enpl oyees to give a donation to their charity. And
sone of them you know, doled out noney in response to
the pitch that they received, because they thought it
woul d be going to a good cause. They thought it was
going to an organi zation that was going to be a good
steward of their noney, because they were told 100
percent of the noney was going to charity. Wat they
were not told is the evidence that you all get to hear
during the course of this trial.

As you heard the judge explain, the
Def endants have been charged with conspiring to conmt
mail and wre fraud between August 2008 and May 2012,
and they've al so been charged with what we call
substantive counts of mail fraud, which basically
nmeans that they've been charged with seven specific

counts of using the mail as part of their schene to
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defraud these potential donors.

At the end of the trial, you'll also be asked
to find whether the Defendants commtted these eight
counts, these offenses, in connection with the conduct
of tel emarketing and whether they victim zed nore than
ten people over the age of 55.

| tell you this to keep those things in mnd
as you're listening to the evidence, because those are
el enents that the Governnent -- that | have to prove
beyond a reasonabl e doubt, and you'll be asked to find
at the end of the trial whether | did or not. And I'm
telling you this because you'll hear ne over the
course of this trial ask sone of the wi tnesses how old
they are. And it's not because I'mtrying to be rude,
it's because I'mtrying to prove an el enent of the
crinme, in that sonme of the people who were victim zed
were over the age of 55.

You'll see fromthe evidence that wll be
presented during this trial that the Defendants wanted
noney, and they kept finding ways to earn nore and
nore of it at the expense of actually running a
charitabl e organi zation in good faith in accordance
with the law. And as you'll see, being registered as
a 501(c)(3) organization does not nean that you

actually are operating as a 501(c)(3) nonprofit
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or gani zati on.

On behalf of the United States, | thank you
I n advance for the close attention that | know you'll
pay to the evidence that will be presented during the
course of this trial. And once you've heard and
t houghtfully considered all of that evidence, at the
end of this trial the Governnent will be asking you to
find the Defendants guilty as charged.

THE COURT: Thank you.

M. Beroset, on behalf of M. Toney?

MR. BEROSET: Thank you, Your Honor. My it
pl ease the Court?

THE COURT: Yes, sir.

MR. BEROSET: Ms. Kim M. Kinard.

Good afternoon, |adies and gentlenen. This
will be one of two tinmes that |I'm going to have an
opportunity to talk to you. |I'mgoing to take ny tine
and try and go through this, because it is quite
confusing with the various nanes.

M. Toney is presuned i nnocent. The
Governnment has presented an indictnent, as the Court
has told you, and of course, that's the nature of the
charges. But what we expect the evidence to prove in
this case is that M. Toney was invol ved for over 20

years in the telemarketing business. And in the
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attorneys to argue to you, not at you, to argue to you their
respective positions in the case on behal f of their clients
based upon the evidence that has now been admtted in
conjunction wth the lawthat you have now been instructed on.

S| wll ask for your continued attention as the
attorneys present their closing argunents to you.

Ms. Kim you nay proceed.

Q.8 NG ARGUMENTS

ME. KIM My it please the Gourt?

THE GORT:  Yes, ma' am

ME. KIM (ounsel, nenbers of the jury.

O behal f of the Lhited Sates, | echo the Judge' s
thanks and gratitude in the close attention that | know you' ve
paidinthis case. | knowyou ve heard a | ot of testinony,
you' ve seen a | ot of docunents and a | ot of evidence, | know
that you ve paid very close attentionto all of it.

If you recall, you renenber seeing this poster that
was found on the walls of the tel emarketing office that was
operated by the Defendants known as Children's Gharitabl e
Services at the tine: "Wen you know what you want and you
want it bad enough, you find a way to get it."

Al of the evidence that you ve heard and seen, and
we're going to ask you to thoughtful |y consider when you go
Into your deliberations, proves beyond a reasonabl e doubt that

the Defendants' organi zati on was operated in this nanner.
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Wiile it nmay have been registered as a nonprofit
charitabl e organi zation, Children and Famly Services or
Children's Charitabl e Services was operating just |ike a
for-profit corporation.

You heard the Defendants testify that they ran it just
the same way that the for-profit side had been run, and they
were running it to scamunsuspecting donors out of noney that
the donors thought was going to actual charitabl e causes and to
actually help children in their state.

The evidence at the trial has proved beyond a
reasonabl e doubt that the Defendants conspired to engage in a
schene to defraud and actual |y successfully carried it out in
seven different states despite attenpts by various states to
curb their behavior through admnistrative and civil action.

The Defendants excel led at naking their charity a
noving target. M. Toney woul d fil e whatever paperwork he
needed wth state agencies, and M. Eakes woul d change the
sales script and he woul d train his enpl oyees as the conspiracy
period continued in order to keep avoi di ng troubl e | anguage.
They did whatever they had to do and sai d whatever they had to
say in order to keep the charity running and to keep col |l ecting
donat i ons.

You heard the judge instruct you on the el enents of
each of the crines charged. Gount ne is the conspiracy

charge. And we've charged conspiracy to coomt nail fraud and
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03: 44: 52 1 wre fraud. The evidence at trial showed that the Defendants
03: 44: 54 2 were part of an unlawful plan to use fal se and m sl eadi ng

03: 44: 57 3 statenents to solicit donations frompotential donors, and used
03: 44: 57 4 interstate wres and nailings to do so.

03: 45: 01 5 If you find the Defendants guilty of conspiracy, keep
03: 45: 03 6 inmnd that you Il have to indi cate which was the purpose of
03: 45: 08 7 their unlanful plan. And the Judge will explain that to you

03: 45: 11 8 after the closing argunents. But we' ve charged two different
03: 45: 15 9 conspi raci es, as she did explain.

03: 45: 16 10 The first was to defraud peopl e using wre, basically

03: 45: 19 11 the tel ephone, and that's wre fraud; or to defraud peopl e by
03: 45: 22 12 using nailings, and that's nail fraud.

03: 45: 25 13 The Governnent woul d submt to you that the purpose of
03: 45: 28 14 their conspiracy was both of these charges. As you heard tine
03: 45: 31 15 and agai n how the schene was carried out by using tel emarketing
03: 45: 34 16 tel ephone calls, calling fromMIton, Horida, to other states,
03: 45: 39 17 and then causing donors to mail checks to drop boxes, which

03: 45: 43 18 woul d then be forwarded fromthose other states via Lhited

03: 45: 48 19 Parcel Service, UPS to the office in MIton, H orida.

03: 45: 51 20 A though the Governnent does not have to prove that

03: 45: 52 21 the Defendants actual |y successfully carried out their schene,
03: 45: 56 22 you can consi der the evidence that they did successfully carry
03: 45: 59 23 out their schene as evidence of the fact that they conspired to
03: 46: 02 24 do so.

03: 46: 03 25 Gounts Two through B ght, as the Judge expl ai ned, were
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03: 46: 06 1 the substantive counts of nail fraud. You ve heard the Judge

03: 46: 12 2 expl ain these el enents the Governnment needs to prove beyond a
03: 46: 12 3 reasonabl e doubt .

03: 46: 14 4 And what essentially these elenents nean is that the
03: 46: 16 5 Governnent has to prove that the Defendants intentional ly nade
03: 46: 19 6 fal se statenents to get noney and caused sonet hing as part of

03: 46: 22 7 their schene to be nailed via PSto do it.

03: 46: 26 8 I"mgoing to wal k you through each of these el enents
03: 46: 26 9 inrelation to the evidence that you' ve heard over the course

03: 46: 30 10 of this week-and-a-half.

03: 46: 31 11 The first elenent is that there was a schene to

03: 46: 34 12 defraud that both the Defendants participated in. | know

03: 46: 36 13 you' ve heard a | ot of confusing and conflicting things about
03: 46: 40 14 registrations and corporate nanes and d/b/a' s and the al |l eged
03: 46: 48 15 separations between these entities and fictitious nanes. And
03: 46: 48 16 all those confusions were to dois to allowthe Defendants to
03: 46: 54 17 keep their schene goi ng.

03: 46: 54 18 Registering different nanes wth the IRS wth

03: 46: 57 19 different state agencies. It was a way to get out fromunder
03: 47: 00 20 the trouble that the Defendants were on notice that they were
03: 47: 02 21 getting into.

03: 47: 04 22 And what the truth about the Defendants' organi zation
03: 47: 07 23 was is what you heard fromthe Defendants’ own statenents and
03: 47: 10 24 their enployees, that it was all the sane organi zation in the

03: 47: 12 25 sane | ocation, the same enpl oyees using the same scripts and
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03: 47: 16 1 the sanme solicitation mailing.

03: 47: 17 2 It all started in 2008 when M. Toney deci ded to

03: 47: 22 3 branch out of the operation that he had been running wth

03: 47: 25 4 Anthony D Loreto and i ncorporate his own nonprofit organi zation

03: 47: 29 5 to do telemarketing. And he hired M. Eakes, who had been

03: 47: 32 6 working for himon the for-profit side, to run the charity as
03: 47: 36 7 hi s manager .

03: 47: 37 8 Renenber you heard forner enpl oyee Jessi ca Rei sen

03: 47: 41 9 testify that they first state they called is Indiana as sort of

03: 47: 44 10 a guinea pig, to see howit would work using thensel ves as

03: 47: 48 11 their own charity to call donors and see how that woul d work.
03: 47: 51 12 Then they added Chio, as you heard, later in 2008, followed by
03: 47: 55 13 Horida, A abama, and Mssissippi in 2009, and then Arkansas

03: 47: 59 14 and Tennessee i n 2010.

03: 48: 00 15 And you' || see these fromthe Governnent' s Exhibit 34
03: 48: 02 16 that | admtted, which was a sutmary of tineline of all of the
03: 48: 05 17 sort of inportant exhibits that are put in chronol ogi cal order.
03: 48: 09 18 You' || see the sequence of events and see how they started

03: 48: 12 19 soliciting in those states.

03: 48: 13 20 | think what you' Il al so see when you | ook at that

03: 48: 17 21 tineline is that, as they started adding states, they started
03: 48: 21 22 addi ng probl ens that they were having i n those states, and they
03: 48: 25 23 woul d nove to calling another state or they woul d change their
03: 48: 27 24 d/b/a or they woul d register sonething differently and the

03: 48: 30 25 cycl e woul d keep goi ng.
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What ever the corporate entity was called, it was all
the same conpany, all the sane enpl oyees wth the sane purpose,
to call potential donors in other states to tell them
fraudul ent infornation about where their noney was goi hg and
their noney was doing in order to induce themto nail in a
donati on, which woul d then be forwarded to H ori da

A sinpl e conspiracy wth a sinple purpose using
tel ephone calls and nailings to fraudul ently obtain as nuch
noney as possi bl e.

The second el enent the Governnent has to prove beyond
a reasonabl e doubt is that the Defendants nade nateri al
msrepresentations as part of their schene.

M. Toney and M. Eakes intentionally msled peopl e
when they wote their scripts that their enpl oyees used to
solicit donations frompotential donors. You sawthe witten
scripts and heard the testinony of the enpl oyees and froma
nunber of donors who actual ly received solicitation calls.

And you al so heard fromthe Defendants thensel ves t hat
there were four nmain fal se and fraudul ent representations that
were nade to donors:

FHrst, that 100 percent goes to the charity; second,
all fundraising is done by vol unteers or vol unteer enpl oyees;
third, the charity was |ocated in the donor's state; and four,
all of the donor's noney stays in the donor's state.

These msrepresentati ons were naterial because, as you
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03: 49: 50 1 heard fromthe donor w tnesses, many of themdonated because of
03: 49: 54 2 one or nore of these facts, and if one or nore of these facts
03: 49: 58 3 had not been true they woul d not have donated to the

03: 50: 01 4 Def endant s' or gani zat i on.

03: 50: 02 5 As you heard fromenpl oyee and donor testi nony,

03: 50: 05 6 initially enpl oyees were sayi ng that 100 percent goes to the
03: 50: 08 7 children. But by the tine the Governnent began its

03: 50: 13 8 I nvestigation, the script said "100 percent of what we rai se
03: 50: 16 9 goes directly to the charity."

03: 50: 17 10 A though the Defendants testified that this was,

03: 50: 22 11 guot e/ unquote, "technically correct,” the victins, as you

03: 50: 26 12 heard, obviously took it to nean that 100 percent was going to
03: 50: 29 13 a charitabl e cause, that 100 percent was going to ot her

03: 50: 31 14 charities, that 100 percent was going to the sick children and
03: 50: 34 15 the di sabl ed children and the abuse shelters that the

03: 50: 39 16 Defendants listed in their solicitation naterials as being the
03: 50: 42 17 peopl e that were hel ped by their charity.

03: 50: 44 18 That | anguage did not change even when the Arkansas
03: 50: 47 19 Attorney General told themthat that specific statenent was

03: 50: 50 20 fraudulent and msleading, and it did not change when Soeci al
03: 50: 54 21 Agent Kinard advised M. Eakes of the sane thing in My of

03: 50: 58 22 2011.

03: 50: 58 23 The representation that the solicitors on the phone

03: 51: 05 24 were volunteers or vol unteer enpl oyees. As you heard initially

03: 51: 08 25 just the term"volunteer" was used, and then there was the term
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"nenber" used, and then the term"vol unteer enpl oyee" used.
And both M. Eakes and M. Toney admtted that that termwas
used.

M. Eakes justified it because at sone point the
enpl oyees were goi ng to vol unteer for -- or have the
opportunity to vol unteer for sone events. M. Toney justified
It because they were working for this organi zation of their own
volition and no one was forcing themto work there.

And on the screen you see here is just sone exanpl es
of the different variations that they used and the different
wordpl ay that they used to basically inply to donors that all
the solicitors were part of a volunteer fundraising effort
whi ch further just went to show that when they said 100 percent
goes to the charity the donors woul d get the inplication that
all the noney that they woul d be donati ng woul d be goi ng
directly to a charitabl e cause.

As you heard, no board nenber ever solicited on behal f
of the organi zation. Throughout the entire tine frame of the
conspiracy, all of the enpl oyees that were hired to nake call s
were paid, and they were pai d based on the conmssion -- they
were paid a comm ssi on based on the donations that they brought
in. And the nore sales they earned, the nore noney they got.

And you saw fromthe Defendants' own rul es and
regul ations that these enpl oyees were hired for one purpose and

one purpose only -- to nake as nany sal es as possible. And you
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heard fromM. Presley that the whol e concept of vol unteer
enpl oyees was not even real ly true because she was basical |y
assigned to start working for the charity even though she
didn't want to, she was forced to by her supervisors.

The third msrepresentation was the |ocation of the
charity. The enpl oyees were instructed by the Defendants in
their pitches to directly tell or otherw se infer that the
charity was actually located in the state that the donor |ived
and that there was an actual physical office |ocation where the
organi zation's UPS box was.

The pitch scripts woul d use | anguage such as "here in
the state" to nake it sound |ike the enpl oyees were calling
fromthat state. And enpl oyees woul d provi de these addresses
of the UPS boxes using the word "suite" to indicate where the
donation was going and to further -- and soneti nes even j ust
directly say "that's where the charity is located."

And you' Il notice, for exanpl e, there was testinony
about the Al abama address. It says Montgonery, even though
it's located on Maxwel | Air Force Base, to further give the
inpression that it was actual |y a physical office address.

As you heard several of the donor wtnesses testify,
the location was particularly inportant to them and they
woul dn't have donated otherw se. But as you know the only
office that Children and Famly Services or Children's

Charitabl e Services ever operated was an office that was
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| ocated in MIton, Horida.

Smlar tothe inplication about charity |ocation was
the inplication that all of the funds were being distributed
wthin the donor's own state. The enpl oyees were instructed to
tell donors that all of their funds woul d be kept to hel p
children or prograns just in their state.

Again, this basically links to the representation of
100 percent going to charity. Wen you see that all together,
the word "all" neans the word "all," that all of the funds the
donor woul d be giving would be sent to the state and
distributed to the state, and that further inplied that 100
percent was going to a charitable cause in that state. And
again, that's what the donor wtnesses heard and that is what
caused themto donate.

No natter what technicalities the Defendants mght use
regardi ng percentages and the use of the word "the" in 100
percent goes to "the" charity, inthis representation "all"
neans "all." And they knewthat all was not going back to that
state, part of it was being kept, as M. Eakes said, for
fundrai si ng expenses, payroll expenses, all the other overhead
expenses, and then naybe sone of it was being cut in checks to
ot her organi zations that may or nay not be | ocated in those
st at es.

The third el enent the Gover nnent needs to prove beyond

a reasonabl e doubt is intent to defraud.
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The representations that the Defendants were naki ng
were not the result of an honest mstake or the Defendants'

I gnorance. As you heard, M. Toney has a | ot of experience in

tel emarketing and M. Eakes has a lot -- by this point a lot of
experience in telemarketing. H was a very snart student and a
bright guy.

These Defendants were not ignorant or stupid peopl e.
They have been in the tel enarketing busi ness, and nuch of that
tine they had been working and tel enarketing together.

In the very beginning a ot of the statenents were
just false. 100 percent didn't go to the children, none of the
callers were volunteers, there were no offices in other states.
And then they started, as they were getting in troubl e, using
those representations, using the wordplay, the hal f-truths.

Now, renenber that we don't have any witten pitch
scripts fromprior to Novenber 2011 when Ms. Angel, the first
enpl oyee you heard testify, was provided a pitch script that
had -- so we don't have any admtted into evidence that are
earlier than that, but you can rely on the testinony of the
donors and the enpl oyees about what happened in the earlier
years of the conspiracy.

And the Defendants were put on notice that these
statenents were fraudul ent and msl eadi ng, and so that's when
you start seeing the pitch script changes happeni ng. And you

can use your common sense and reason and the testinony of the
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donors to show that they knew that what they were sayi ng was
m sl eading and would lead to a certain inpression that was a
fal se or fraudul ent i npression.

The Defendants knew that sayi ng 100 percent went to
the charity was a probl em which was why it was finally only
renoved after the search warrant.

And even what the Defendants said eventual |y after the
search warrant was about the charity nmaking sure that 25
percent -- at the very least 25 percent was going to the
charity was not even true. As you heard fromthe review of the
Def endants' tax records and the Defendants' bank records and
even M. Toney's own nunbers don't support that statenent, and
that nunber was nowhere near 25 percent at the tine frane of
the conspiracy. In any case, none of the nunbers you heard was
100 percent.

The Judge told you that throughout the trial you can
consi der whet her the Defendants were advi sed by vari ous
agencies that they mght be doi ng sonething wong as evi dence
that the Defendants were put on notice that what they were
sayi ng was fraudul ent and msl eading and that what they were
doing was wong. And the Governnent showed that the Defendants
were put on notice al nost i nmedi atel y upon the Defendants
begi nning solicitations in a particular state.

Again, as | noted, if you look at the tineline that's

been admtted as Governnent's Exhibit 34, | submt to you that
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you wll notice a pattern here in terns of timng of when they
started soliciting in that state and when they started havi ng
pr obl ens.

Like | said, the Defendants were very good at being a
noving target. And many of the docunents notifying the
Def endant s of agency actions was sent directly to the office,
and so certainly M. Toney had notice of it as alot of the
things were found at his hone, but certainly alot of this
information was al so found at the office where M. Eakes was in
charge of the nail.

Peopl e who are told that they have i ssues wth
potential fraud by the Lhited Sates Postal |nspection Service,
the Indiana Attorney General, the Mssissippi Secretary of
Sate, the Arkansas Attorney General, the Tennessee Secretary
of Sate, and finally eventual |y about by the Federal Bureau of
I nvestigation, yet continued to solicit donations in the same
ways and the sane fraudul ent tactics are not peopl e who are
acting in good faith. Those are people who are acting wth
intent to defraud, and they' re acting wllfully and
intentionally in naking those fal se and msrepresentations for
t he purpose of obtai ning noney from donors.

And the whol e purpose of this schene was the noney.
The Defendants were good at raising noney, and they didn't want
todo it necessarily just out of the goodness of their hearts.

As you recall fromthe tax records, there was over $2 nillion
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over the four-year period in reported donations, and they had
reported just around $200, 000, which is just under 10 percent.

During those sane four years M. Eakes nade over
$125,000, al nost as much as all the charities conbi ned earned
in those four years. M. Toney nade $83,000 directly fromthe
charities reported as payroll. But, as you heard hi mtestify,
he al so earned noney by taking charity funds to pay for
per sonal expenses.

He al so got noney fromShort Gall, which did receive
noney fromthe charity as well. And although M. Toney nay not
have literally gotten a paycheck, as he was telling peopl e that
he wasn't recei ving a paycheck in 2008 or 2009, you'll see from
Governnent' s Exhibit 2le that he was using the charity accounts
and had a debit card for it and was using it basically as his
own pi ggybank.

As you heard FBI Forensic Accountant Deborah Kel |y
testify, she found nunerous expenditures that she
conservatively categorized as personal expenses, but there were
a lot of unknown expenses as wel | as unknown deposits that she
coul d not account for based on her limted -- you know the
limtations of her analysis, and certainly there were
limtations.

But it appears, based on Ms. Kelly's analysis, that,
inaddition to M. Toney's W2 wages, he spent at |east $43, 000

out of the charity bank accounts, and that's if you don't
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i ncl ude the $48, 000 that had been pilfered out of the Youth
Achi evenent League account in Indiana that was hel d by
M. DlLoreto who, wth M. Toney, started this whol e i dea of
creating a nonprofit organi zation that you regi stered wth the
I RS so that you can say to the donors "You're giving all your
noney to the charity.”

In addition, you' |l see that over $31,000 of the
charity's noney was transferred to M. Toney's for-profit
busi ness, Short Gall. And M. Toney, as you saw, was taki ng
noney fromthe charity, just not in the formof a payroll
check. And it was fraudulent for himto represent that he was
during this tine an unpai d board nenber, when in fact he was
receiving noney directly fromthe charities.

The | ast el enent of substantive nail fraud is that the
Def endant s caused sonet hi ng that hel ped their schene to be put
inthe mail. This includes either through the Lhited Sates
Postal Service or through a private carrier |ike UPS

As you' ve heard and seen on Governnent's Exhibit 33
that's up here on the screen, there was evidence that the
Def endants did in fact receive the foll ow ng UPS packages from
these states on these particular dates. That's what all of
t hese boxes are and what the envel opes that Special Agent
Kinard pul l ed out of the trash were.

You heard and saw evi dence that M. Toney was

responsi bl e for setting up those boxes so that they woul d
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04: 02: 24 1 forward the nail to MIton, and M. Eakes knew that was

04: 02: 27 2 happeni ng because he was responsi bl e on the other end for

04: 02: 29 3 recei vi ng those boxes, pulling those donations out, and sorting
04: 02: 32 4 t hose.

04: 02: 33 5 S both of the Defendants, as part of this overall

04: 02: 35 6 schene to defraud, know ngly caused those donation checks to be
04: 02: 39 7 shi pped via UPS fromother states to Horida, and that's the

04: 02: 43 8 essence of the mail -- part of the nail fraud.

04: 02: 48 9 As you al so heard fromthe Judge, another

04: 02: 50 10 consideration that you'll have to nake, if you find the

04: 02: 52 11 Def endants guilty of any of the counts charged in the

04: 02: 56 12 indictnent, is that you' Il have to determne if the Defendants
04: 02: 59 13 comtted those crines in connection wth tel emarketing as the
04: 03: 04 14 definition that the Judge gave you.

04: 03: 07 15 It's pretty self-explanatory. |It's the sort of common
04: 03: 10 16 neaning of the word that you know as tel enarketing -- using the
04: 03: 14 17 phone to nake calls fromone state to another for the purposes
04: 03: 18 18 of soliciting noney.

04: 03: 19 19 Fnally, youll renenber at the beginning of the trial
04: 03: 22 20 | told you that you needed to watch out for the nunber and age
04: 03: 27 21 of donors that were victimzed by the Defendants' schene,

04: 03: 31 22 because as the Judge just told you, again, another thing that
04: 03: 35 23 you wll need to determne if you find the Defendants guilty of
04: 03: 37 24 any of the charges in the indictnent, is whether the Governnent

04: 03: 39 25 proved beyond a reasonabl e doubt al so that the schene -- or the
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conspi racy victimzed over ten peopl e over the age of 55.

The donor w tnesses that you heard fromcane from
Horida, A abama, Mssissippi, Akansas, Tennessee, Chio, and
Indiana. And the timng of their donations spanned the
four-year tine period of the conspiracy.

You'll recall specifically that you heard from17 who
were over the age of 55 at the tine that they were solicited or
nade a donation. M. oleman and Ms. V@l |l er from M ssi ssippi;
Ms. Fruchey, Dr. Huxford, M. Kasprzak, M. Echterling,

M. Qottier, M. Qllins, and M. Wésner from | ndi ana;

M. Hlis and M. Eads fromChio; M. Yantis and M. Kenpf from
I ndi ana; and Ms. Mirphy, M. Vaughn, and M. Fraker from
Tennessee; and M. Spel | man from A abana.

You'll recall you al so heard fromni ne ot her donor
wtnesses as well, including M. Gay-Hart fromH orida and
Ms. Burnett fromArkansas. And while all of the w tnesses
couldn't renenber every detail of each of the solicitation
calls they received fromthe Defendants' organization, they did
renenber what was inportant to them what caused themto give
to this particular charity.

And those that donated believed that the charity was
legitinate. And those that didn't, for exanple, M. ol enan
and Ms. Murphy, who were solicited but didn't actually give a
donation, only decided not to donate because they checked on

the Defendants' status in their particular states, being
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04: 05: 10 1 M ssi ssippi and Tennessee. And after they found out fromtheir
04: 05: 13 2 respective Secretary of Sate's office that the Defendants'

04: 05: 17 3 organi zati on was not regi stered, they decided not to donate.

04: 05: 20 4 Now, sone of these donors renenbered that 100 percent
04: 05: 25 5 of their noney was going to charitabl e causes, and that was

04: 05: 29 6 what was inportant to them Sone of themrenenbered that the

04: 05: 31 7 caller was a volunteer, not a third-party solicitor who was

04: 05: 34 8 being paid, and that was inportant to them And sone of them

04: 05: 36 9 -- alnost all of them | think, believed that their noney was

04: 05: 39 10 going to their state, that it was a local charity going to help
04: 05: 42 11 | ocal children.

04: 05: 43 12 You' ve seen fromthe evidence that the Defendants kept
04: 05: 52 13 finding ways to get nore noney, and they used fal se statenents,
04: 05: 56 14 msl eading statenents, and wordplay to get that, at the expense
04: 06: 01 15 of actually running a charity in good faith and i n accordance
04: 06: 05 16 wththelaw And as a result, after you' ve considered all of
04: 06: 08 17 the evidence and all the testinony you ve heard and all of the
04: 06: 11 18 docunents that have been admtted, we're asking that you find

04: 06: 15 19 both Defendants guilty of all eight counts as char ged.

04: 06: 18 20 THE QORT:  Thank you.

04: 06: 24 21 Excuse ne just a mnute, |adies and gentl enen.

04: 06: 27 22 (Gonf erence between the Gourt and derk.)

04: 06: 44 23 Ladi es and gent| enen, woul d you |ike a short recess?
04: 06: 47 24 (Jury indicating affirnatively.)

04: 06: 50 25 Then we'll do that, we'll take a short recess, naybe
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ten mnutes to stretch your |egs, nmaybe do sone j unpi ng j acks,
I f we have any orange juice in there, coke, sonething.

Al right, ladies and gentl enen, please don't discuss
the case during the recess. V&' || see you back in about ten
mnutes. Thank you.

(Jury out.)

| think that we -- we're going to need to order sone
dinner for the jury. Do you have any better idea of how | ong
your closing wll take?

MR BERCEET: It's going to be |less than an hour for
sure. Qe tine | didit was about 30 mnutes, but | can't tell
you -- | could add sone nore stuff, you know

THE QOURT: Al right. W'IIl try totineit close.
V' Il be in recess for ten mnutes, cone back in, M. Beroset,
we'll start wth yours.

MR BERCEET: Thank you, Your Honor.

THE GORT: And then, M. Keith, we won't take anot her
recess, we'll nove right into yours.

(Recess taken 4:08 p.m to 4:19 p.m)

(Jury in the box.)

THE QOURT: Ladies and gentlenen, we' re now ready for
the closing argunents of the Defense. V'l start wth
M. Beroset on behalf of M. Toney. And | woul d ask that the
sane careful attention you paid to M. Kim pl ease pay that

sane attention to M. Beroset.
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I n a schene to defraud.

S | ask, you know, consider all the evidence in the
case, but it really, like | say, boils down to what was in his
mnd as he was working there, and | submt to you that the
evidence -- he's not guilty in fact, the evidence doesn't
support that he's guilty, and by a | ong shot the evi dence
doesn't support beyond a reasonabl e doubt that he's guilty of
these charges against him And | ask you to return a not
guilty because he is in fact not guilty of these charges.

| thank you for your service, your tine, your patience
on M. Eakes's behalf and nyself. Thank you.

THE QORT:  Thank you.

M. K n?

ME. KIM Thank you, Your Honor.

The Defendants argued that there was no proof at the
trial of a neeting or a secret neeting where they got together
and agreed at the beginning of the conspiracy or at the
I nception of the schene to engage in the schene to defraud the
donors. But that isn't what the Governnent has to prove wth
respect to conspiracy.

You'll recall the Judge instructed you that what the
Governnent has to prove is the exi stence of an unlawful plan
i nvol ving nul tipl e peopl e and that each Defendant joined in on
at least one occasion. And we don't have to prove that it was

the Defendants' idea -- that it was both of their ideas in
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05: 31: 29 1 order to prove themguilty of the conspiracy charge, just that
05: 31: 32 2 they each participated in the conspiracy and did so wllfully.
05: 31: 35 3 As you saw fromthe evidence, M. Toney and

05: 31: 38 4 M. DO Loreto have been the ones that had the idea to start this
05: 31: 42 5 whole thing in the first place, but M. Eakes certainly knew

05: 31: 45 6 what was going on and joined in, and there is evidence of that.
05: 31: 48 7 M. Eakes was instrunental in naking this schene work.
05: 31: 51 8 He was the one that hel ped craft the pitch | anguage, he was the
05: 31: 54 9 one who trained the enpl oyees to nake sure that they woul d use

05: 31: 58 10 that pitch |anguage in order to defraud donors.

05: 32: 00 11 He was the one that was good at tel enarketing and he
05: 32: 06 12 trained the tel emarketers they hired to nake the sales. Under
05: 32: 09 13 the law even if you find that just after M. Toney's and

05:32: 15 14 M. Eakes's neeting at Qlie's after M. Eakes's interviewwth
05: 32: 20 15 the FBI that they discussed their fraudul ent behavi or and

05: 32: 24 16 deci ded to keep going, that is enough al one to convict

05: 32: 28 17 M. Eakes and M. Toney of conspiracy.

05: 32: 29 18 You heard fromM. Toney that he woul dn't have kept
05: 32: 31 19 going wth the charity if M. Eakes had quit. But even if you
05: 32: 36 20 think that M. Eakes's role, as M. Keith argued, that he

05: 32: 41 21 didn't knowall that was going on wth all of the corporate

05: 32: 44 22 entities and all the ins and outs of the noney because he

05: 32: 48 23 wasn't in on the bank accounts, even if you consider his role
05: 32: 51 24 to be mnor, the lawinstructs you that if you find that he

05: 32: 54 25 knew general |y that the operation was unl awful, that the whol e
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05: 32: 58 1 point wth was to defraud donors, and joined in on just one

05: 33: 02 2 occasion, he is guilty of conspiracy.

05: 33: 04 3 And as the Governnent has shown, both Def endant s

05: 33: 07 4 engaged in this schene to defraud, and that proves that they

05: 33: 12 5 conspired to do so beyond a reasonabl e doubt .

05: 33: 13 6 You know, M. Beroset was probably right when he

05: 33: 17 7 di scussed ny corment about the simlarities between the

05: 33: 21 8 operation of the for-profit side of the Defendants'

05: 33: 26 9 tel enarketing busi ness and the Children and Famly Services and

05: 33: 29 10 Children's Charitabl e Servi ces.

05: 33: 32 11 There was one difference between the way that they

05: 33: 35 12 operated. Wien they were operating as for-profit

05: 33: 39 13 tel enarketers, the charitabl e organi zation they contracted wth
05: 33: 42 14 were guarantee 12.5 to 25 percent of the donations. The

05: 33: 46 15 charities that they were raising funds for when they started

05: 33: 49 16 their own, quote,unquote, "charity” didn't have such a | uxury,
05: 33: 54 17 they didn't get that nuch noney.

05: 33: 55 18 Instead, the Defendants opted to run their charitable
05: 34: 00 19 organi zation just like a for-profit business, not even |like a
05: 34: 01 20 for-profit tel enmarketing business, just a for-profit business
05: 34: 05 21 that had enpl oyees and expenses, raised funds, wote of f

05: 34: 08 22 personal expenses, and just, then, like a lot of businesses do,
05: 34: 12 23 cut checks to other nonprofit organizations, which, of course,
05: 34: 16 24 each of those had their own admnistrative and overhead costs.

05: 34: 19 25 And if you are to believe the Defendants' argunents,
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the case turns on the word "the." As you heard the Judge
instruct, a statenent is still false or fraudul ent under the
lawif it is nmade wth the intent to defraud and is a

hal f-truth or effectively conceals a naterial fact.

The Def endants knew when they added the word "t he"
they could still argue it was a true statenent, a technically
correct statenent, because all the noney was getting deposited
Into a bank account of an organi zation that had been regi stered
wth the Internal Revenue Service as a 501(c)(3) corporation

But being registered as a nonprofit corporation and
operating as one are two totally different things, and the | aw
does not allowyou to use that as a cover or to use the fact
that you re using technically correct |anguage that |eaves out
what's really inportant or inplies sonething that's msleadi ng
and false to do that either.

And sonehow the Defendants -- but the Defendants did
use that cover to operate their, quote/unquote, "charitable
organi zation" in a way that acted just like a for-profit
busi ness and sonehow provi ded charities | ess noney than they
woul d have if they had just been a for-profit tel emarketing
busi ness.

Peopl e who have no experience in formng a charitable
organi zation don't fill the board of their brand new charity
wth their friends who have no experience wth charitabl e

organi zati ons and no experience in running of nonprofits.
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The law still prohibits sonething that is technically
correct, as M. Beroset pointed out, but is only hal f true.
And the law still prohibits sonething that is technically
correct but intentionally conceals naterial fact in order to
defraud soneone.

And you' Il have to renenber that things changed over
tine inthis schene. And so when you' re considering the
testinony, for exanpl e, of the enpl oyees, you have to consider
when they worked there over the four-year tine frane of the
conspi r acy.

Ms. Angel, for exanple, was only there for alittle
bit of tine at the end of 2010. M. Howand and Ms. Mattingly
had started in 2011 when things had al ready begun to change
because the Defendants had been put on notice that their
original |anguage was fraudul ent and m sl eadi ng and goi ng to be
an i ssue.

Ms. Young also got hired | think later in 2010. Now
M. Lew s was there fromthe begi nning, but he was not a
nanager. He was not involved in the witing of the | anguage
and those di scussi ons, whereas Ms. Reisen was, she was there
fromal nost the very beginning before it even really started
when they were just tested it out.

And M. Peacock was there al so early on, and he had
left earlier on as well follow ng the search warrant.

Wiat the totality of the evidence shows is that the
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05: 37: 07 1 Def endant s were nmaster sal esnen, they were nasters at the

05:37: 12 2 | oophol es and the hal f-truths and the technicalities. For

05: 37: 16 3 exanpl e, M. Toney coul d say that he "never got a paycheck, "

05: 37: 20 4 guot e/ unquote, fromthe charity, because technically the way

05: 37: 23 5 that he got noney and conpensation fromthe charity was just to
05: 37: 23 6 use it to pay personal expenses.

05: 37: 26 7 M. Eakes could train his enpl oyees to say that 100
05: 37: 30 8 percent goes to "the" charity because it was and had been

05: 37: 33 9 registered as a 501(c)(3) charitabl e organi zation, while

05: 37: 37 10 knowng that it was just being run like -- the sane as a

05: 37: 41 11 for-profit tel emarketing business, the sane kind of business

05: 37: 43 12 that he had been working for basically his adult life.

05: 37: 46 13 And he trai ned enpl oyees using these hal f-truths. |
05: 37: 50 14 nean, you heard in the training recording that was nade t hat

05: 37: 55 15 M. Eakes was basically giving his new enpl oyees the pitch. He
05: 37: 59 16 was saying that the charity, quote/unquote, "works" wth abuse
05: 38: 06 17 shel ters, when we know that all he did was cut a check every

05: 38: 10 18 once in a while.

05: 38: 12 19 He woul d say to the enpl oyees of the charity, quote,
05: 38: 13 20 "hel p grant |ast w shes," again, only because they woul d gi ve
05: 38: 16 21 donations to other wsh fulfil ment organi zations. He was

05: 38: 18 22 saying the charity, quote, "sponsors" disabled children at

05: 38: 23 23 state ganes. | nean, you heard Ms. Presl ey when she descri bed
05: 38: 26 24 the charity as well, she's used to this pitch and she knows how

05: 38: 28 25 to describe the charity and what they do.
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05: 38: 30 1 But when they use those sorts of words, again, while
05: 38: 33 2 technically correct, it's only half true, because it's

05: 38: 38 3 msleading and it nade the donors think, first of all, that

05: 38: 41 4 that charity was doing all of those things, those actual

05: 38: 46 5 charitabl e purposes; and second, when they then said that 100
05: 38: 50 6 percent goes to the charity, that 100 percent was going to

05: 38: 52 7 t hose purposes and going to hel p those chil dren.

05: 38: 55 8 The Defendants argue that they were acting in good
05: 39: 01 9 faith and because they honestly believed that they were doi ng

05: 39: 04 10 the right thing intrying to earn noney for charity.

05: 39: 07 11 M. Toney testified that he believed he was doi ng the
05: 39: 10 12 right thing because he wanted to change the gane, basically,

05: 39: 17 13 that he had -- he had been working in the for-profit

05: 39: 20 14 t el enarketi ng busi ness, and he thought M. DO Loreto had this

05: 39: 24 15 great idea about naking his ow nonprofit organization so that
05: 39: 28 16 they could cut out the mdd enan.

05: 39: 30 17 But you can and shoul d consider, as the Judge

05: 39: 33 18 instructed, both of the Defendants' testinony just |ike you

05: 39: 46 19 consider any other wtness's testinony. You can consider, for
05: 39: 46 20 exanpl e, the inconsistencies in M. Toney's testinony and the
05: 39: 46 21 ot her evi dence and w tnesses that was presented during the

05: 39: 48 22 course of the trial.

05: 39: 48 23 For exanple, M. Toney stated that he never woul d have
05: 39: 51 24 solicited in a state wthout registering, but as you heard tine

05: 39: 56 25 and tine again, that that was not true. And he was nade aware
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of that requirenent pretty early on and yet still didn't conply
as he was going in different states.

M. Toney testified that M. DO anond was goi ng to be
on the hildren and Famly Services board and that he wote the
very first solicitation naterial and that's what he used to
work in the other states. But, as you heard M. DO anond
testify, that was only after M. Toney had been going for a
while and he used the infornation that M. Toney had provi ded
himand just basically added clip art and nade it pretty and
kind of organized it and added a few things here and there.

If you look at all of the nailers that have been
admtted into evidence, you' |l see the language is virtually
the same, just little changes happen over tine to adj ust
things. But interns of the format and the base structure of
the nailers, they all |ooked the sane fromthe very, very
begi nning, starting when they were just soliciting in Indiana.

M. Toney testified that he was never president of
Yout h Achi evenent League, and yet he signed the registration
formsayi ng that he was the president of Youth Achi evenent
League.

And you can consider all of these things in deciding
whether M. Toney's testinony to you was credi bl e.

Now, M. Eakes testified that he al so honestly
believed in good faith that it was correct to tell donors that

100 percent went to the charitable and that the callers were
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05: 41: 15 1 vol unt eer enpl oyees and that everything they were doi ng was

05: 41: 17 2 aboveboar d.

05: 41: 17 3 But you heard M. Eakes's educational background. He
05: 41: 21 4 was a snmart, bright young nan who was partially coll ege

05: 41: 25 5 educat ed, and you can determne based on his testinony whet her
05: 41: 28 6 you believe he's the kind of person that woul d nake a m st ake
05: 41: 33 7 or an honest mstake regarding that and whet her he knew what
05: 41: 36 8 the words he was sayi ng neant and what the words that he was
05: 41: 38 9 telling his enpl oyees that they inplied.

05: 41: 38 10 And he testified that, even after seeing all of the
05: 41: 44 11 evidence that you all have seen, that he still believes in

05: 41: 47 12 M. Toney and still believes M. Toney told himthe truth. And
05: 41: 50 13 | would submt to you that that's not the testinony of a person
05: 41: 53 14 who had an honest belief about the msrepresentations that were
05: 41: 56 15 bei ng nade.

05: 41: 58 16 And renenber both Defendants were prof essi onal

05: 42: 00 17 sal esnen, and they' ve spent years crafting their skills at

05: 42: 04 18 convi nci ng peopl e to give themnoney, and they were good at

05: 42: 07 19 getting peopl e to give themnoney.

05: 42: 08 20 The Defendants are also trying to assert that, wth
05: 42: 11 21 respect to Children and Famly Services or Children's

05: 42: 14 22 Charitable Services, that M. Toney in particular relied on the
05: 42: 17 23 services of a paid attorney who was w lling to advocate on

05: 42: 21 24 their behalf wth respect to the state registration issues.

05: 42: 24 25 But, as the testinony and the evi dence showed,
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M. Thomas fromQopilevitz & Ganter only cane on board part way
through the conspiracy, and he didn't have all of the evidence
that you now have.

For exanple, if you renenber, M. Thonas said in one
of his letters that the enpl oyees were pai d based on how | ong
they had worked for the organi zation. As you know, that's not
true, and even the Defendants say that's not true. Wat is
true is that the enpl oyees got pai d based on a conm ssi on pay
scale in the anount of collections that they brought in.

M. Toney even testified that M. Thomas had only
tal ked to hi mabout registration issues and said, oh, the other
| ssues you don't have to worry about it. And you have to
deci de whether, A M. Thonas, if he said that, had all the
facts that you all had; and B) whether that's sonethi ng
reasonable for M. Toney to rely on to continue onin his
schene to defraud.

M. Toney said M. Thomas doesn't do anything el se
wth this, just these charitable registrations. He doesn't do
civil law he's not a crimnal defense attorney. There was no
evidence that M. Thomas advised M. Toney that the specific
| anguage he was using in his pitches was okay and not
fraudul ent and not crimnal .

And in fact, M. Toney testified that M. Thonas had
advi sed himto sign the Arkansas consent judgnment, which, as

you' Il see, clearly states that M. Toney is admtting to
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f raudul ent behavi or.

If you'll also recall the testinony of M. Justin
Hazl ett, Deputy Attorney General in the Indiana Attorney
General's Gfice, he testified that M. Thonas never gave him
any naterial that conplied wth the specific question in the
dvil Investigative Denand about all actions that had been
taken by all governnent agenci es.

Now, was that because M. Thomas didn't have that
naterial? M. Toney testified that he thinks that he mght
have given M. Thonas everything, but he's not really sure.
And in order for youto find that M. Toney did not have the
intent to defraud based on reliance on advi ce of counsel, you
have to find that the reliance is reasonable. That is one of
the el enents that you have to find is that, A that the
attorney had all the facts; and then al so that the Def endant
actually relied on the advice the attorney gave; and then
third, that that reliance was reasonable. And you have to
determne whether it was reasonable for M. Toney to have
relied on an attorney's advice if, if it was true that he had
all the facts, he refused to conply wth these state agenci es
as they were asking for infornmation, or if, by filing those
registration forns that said that M. Toney and his

organi zati ons had never had any governnental cease and desi st

orders, Assurance of Vol untary Gonpliance, any sort of actions

taken agai nst them whether that itself was fraudul ent behavi or
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05: 45: 21 1 or M. Thonas was part of the conspiracy.

05: 45: 23 2 M us you heard fromM. Wl ls fromthe Arkansas

05: 45: 26 3 Attorney General's Gfice about M. Thonas and his firms

05: 45: 30 4 reputation in the coomunity, that they were known for

05: 45: 32 5 representing charities that had these registration probl ens.

05: 45: 35 6 Fnally I want to tal k about the burden the Governnent
05: 45: 39 7 has.

05: 45: 40 8 You heard the Judge tell you at the very begi nni ng of
05: 45: 43 9 this trial what the definition of reasonable doubt is, and that

05: 45: 47 10 the Governnent's burden is heavy in this case. And we have the
05: 45: 50 11 entire burden to prove to you beyond a reasonabl e doubt that
05: 45: 53 12 the Defendants are guilty of the crines charged. But, as the
05: 45: 57 13 Judge said, it is not beyond all doubt, it is not beyond a

05: 46: 01 14 shadow of a doubt. It is beyond a reasonabl e doubt

05: 46: 04 15 It is not a determnation that you are to nake based
05: 46: 06 16 on enotion or synpathy or how you feel about the Defendants'

05: 46: 10 17 famly. |It's a determnation that you are instructed to nake
05: 46: 13 18 based on your reason and conmon sense. It's a determnation
05: 46: 16 19 that you re instructed to nake based on a thoughtful and

05: 46: 20 20 careful and thorough and inpartial consideration of all of the
05: 46: 23 21 evi dence that you have been presented, all the evidence you' ve
05: 46: 27 22 seen and heard throughout the trial.

05: 46: 29 23 This is a conspiracy that's spanned four years and
05: 46: 33 24 seven states and potentially hundreds of thousands of donors

05: 46: 36 25 and dozens and dozens of enpl oyees. You're not sitting here

A-105



05: 46:

05: 46:

05: 46:

05: 46:

05: 46:

05: 46:

05: 46:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 47:

05: 48:

40

44

46

50

53

57

59

04

04

08

12

15

19

23

29

32

36

39

42

44

44

49

52

55

00

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cl ose/ Kim 326

today because the Defendants just didn't give enough to
charity. You re not sitting here today because the Defendants
used a msleading nane for their charity to nake it sound Iike
a state agency. You' re not sitting here today just because the
Def endant s used drop boxes in other states and nade it | ook
like their office space. You re not here today because the

Def endant s had sone probl ens registering their organization in
vari ous states.

You' re here because the totality of the evidence shows
that they engaged in a schene to defraud and conspired to do so
and did so intentionally and willfully to defraud donors.

You have to look at all of the evidence together, all
of the pieces together, all of their half-truths and all of
their msleading statenents all intheir totality, intheir
scripts and on their solicitation naterial s and what they
Instructed their enpl oyees to say, and you have to deci de based
on your common sense and reason if that is sonething that the
Def endants knew at the tine that they were naking those
statenents were not true, and did so to obtai n noney from
donor s.

This is not a case about any one thing, any one
msrepresentati on or about any one half-truth. It's about
everything that the Defendants did, everything -- all the
| anguage that the Defendants created in their scripts. And you

have to deci de whet her, based on your common sense and reason,
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05: 48: 03 1 that when the Defendants told their enpl oyees that 100 percent
05: 48: 06 2 went to the charity the Defendants did so know ng that it was
05: 48: 09 3 fal se and m sl eadi ng.

05: 48: 11 4 You have to deci de, based on your reason and conmon
05: 48: 13 5 sense, whether the Defendants, when they told their enpl oyees
05: 48: 15 6 to tell donors that they were vol unteers or vol unteer enpl oyees
05: 48: 18 7 that the Defendants did it know ng that that woul d cause donors
05: 48: 22 8 to be nore likely to give themnoney and know ng that it was

05: 48: 25 9 not true.

05: 48: 25 10 And you have to decide, based on your reason and

05: 48: 28 11 common sense, whether using a nane |ike -- insert state nane

05: 48: 32 12 here -- Children and Famly Services or changing their UPS

05: 48: 36 13 nai |l box to be a suite to look like an office, that the

05: 48: 41 14 Def endant s knew when they were doi ng that it woul d, again,

05: 48: 43 15 cause donors to be nore likely to give.

05: 48: 45 16 And the Governnent is asking you not to let the

05: 48: 49 17 Def endants get anay wth that and to find the Defendants guilty

05: 48: 52 18 beyond a reasonabl e doubt of all charges.

05: 48: 54 19 THE QORT:  Thank you.
05: 48: 57 20 Ladi es and gentl enen, | have a coupl e of final
05: 49: 00 21 Instructions on the law for you, but as I instructed you

05: 49: 04 22 earlier, you should consider all of ny instructions on the | aw
05: 49: 07 23 as a whol e.
05: 49: 10 24 Any verdict that you reach in the jury room | adies

05: 49: 13 25 and gentl enen, whether guilty or not guilty, nust be unani nous.
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And we're in recess. | have to gather sone things
fromthe bench, but you re free to go about your business.

(Recess taken 6:04 p.m to 8:21 p.m)

THE QOURT: V¢ have a question fromthe jury. |1'll
read it to you verbatim

"Can one Defendant be found guilty on Gount Qne and
one Defendant found not guilty on Gount he?"

That's the question. 1'll hear fromyou all before I
gi ve you ny thoughts on it.

M. Kin?

ME. KIM | think the answer is just yes.

THE QORT: (kay. M. Beroset?

MR BERCEET: | don't think there is any evidence of a
conspiracy wth anyone else. | think that that cannot happen
inthis case wth the evidence present ed.

THE GORT: M. Keith?

MR KHTH | would agree wth M. Beroset.

THE QOURT: Wl |, first, the indictnent charges that
bot h Def endants agreed together and w th ot her persons.

Ms. Kkm how do you get around that, the requirenent
that before a conspiracy can be found they nust have agreed
together? They mght have al so agreed w th other persons, but
you charged themw th agreei ng together first and forenost.

ME. KIM Wl I, they' re charged in the conjunctive but

it can be proved in the disjunctive.
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be found guilty and one not guilty on Gount he. However, in
order to find either of the Defendants guilty on Gount Qnhe, you
nust find beyond a reasonabl e doubt that the Defendant under
consideration conspired wth at |east one other person to
conmmt the offense charged in Gount (ne.

In order to do so, you nust also find that the
Gover nnent proved beyond a reasonabl e doubt that the ot her
person or persons conmtted the crinme of conspiracy charged in
Gount One according to all of the el enents of conspiracy as
contained in your instructions. In other words, that the
person or persons agreed wth the Defendant to try to
acconpl i sh a common and unl awful plan to coomt nail or wre
fraud as charged in Gount ne, and that the person or persons
knew of the unlawful plan, and willfully joined init.

In naking that determnation, you shoul d consider the
conspiracy instruction together wth all of the other
instructions that |'ve given to you.

To the extent that you find one Defendant guilty and
the other not guilty, you nust identify on the verdict form
next to Gount nhe for that Defendant the person or persons wth
whomyou have found the Defendant conspired to coomt the
of fense charged in Gount Qne.

Additional ly, regarding the instructions | gave to you
yesterday, on page 16, which contains a summary of the charges

inthe case and is taken fromthe indictnent, that page
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THE GORT:  Yes.

MDAV OAERK SME "Anthony D DO Loreto, Kennan Todd
Bond, and Terry Mercer. Quilty. The object of the conspiracy
charged in Gount he was wre fraud and nmai | fraud.

"Defendant Gary Toney cormtted the of fense charged in
Gount ne in connection wth the conduct of tel enarketing and
victimzed ten or nore persons over the age of 55.

"Qount Two: Q@iilty. Defendant Toney conmitted the
of fense charged in Gount Two in connection wth the conduct of
tel emarketing and victimzed ten or nore persons over the age
of 55.

"Qount Three: Qiilty. Defendant Toney coomtted the
of fense charged in Gount Three in connection wth the conduct
of telenarketing and victimzed ten or nore persons over the
age of 55.

"Qount Four: Quilty. Defendant Toney coomtted the
of fense charged in Gount Four in connection wth the conduct of
tel emarketing and victimzed ten or nore persons over the age
of 55.

"Qount Ave: Qilty. Defendant Toney coomtted the
of fenses charged in Gount F ve in connection wth the conduct
of telenarketing and victimzed ten or nore persons over the
age of 55.

"Qount Sx: Qilty. Defendant Toney coomtted the

of fense charged in Gount S x in connection wth the conduct of
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tel emarketing and victimzed ten or nore persons over the age
of 55.

"Qount Seven: Qiilty. Defendant Toney coomtted the
of fense charged in Gount Seven in connection wth the conduct
of telenarketing and victimzed ten or nore persons over the
age of 55.

"Qount Bght: Qilty. Defendant Toney coomtted the
of fense charged in Gount BH ght in connection wth the conduct
of telenarketing and victimzed ten or nore persons over the
age of 55."

THE QORT: M. Toney, you nay be seat ed.

M. Eakes, if you woul d, please rise.

MDAV OAERK SME. "V, the Jury in the
above-entitled and nunbered case, unani nously find beyond a
reasonabl e doubt that Defendant, Eic T. Eakes is:

"Gount ne: Not qguilty.

"Gount Two: MNot guilty.

"Qount Three: Not guilty.

"Gount Four: Not guilty.

"Gount Fve: Not guilty.

"Qount S x: Not guilty.

"Qount Seven: Not guilty.

"Qount Bght: Not guilty.

"So say we all this 26th day of May 2016," signed by

the jury foreperson.
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Case 3:15-cr-00060-MCR Document 128 Filed 04/10/17 Page 29 of 40 -

You admitted to fraud in Arkansas.

But, again, as recently as, you know, your letter to
me last month, you still don't acknowledge the criminality of
your actions. And a family member shared with me that -- that
you had confided in them that you still didn't feel like what
you were doing —— or what you had done was illegal.

And, again, it appears to the Court that you simply
view this as neglecting to properly word presentations. If this
was just a matter of an innocent misunderstanding about a
telemarketing script that you quickly remedied after you had
been notified by authorities of the problems, we wouldn't be
here today. I don't have any doubt about that. But that's not
what happened. When you were put on notice, you simply changed
the name of the business and moved to another state and then
continued.

So it's troubling to me that your denials persist even
today. And for that reason, I feel that the sentence must
stress not only the impact of the crime on the victims in this
case, but also it must ensure, to the extent possible, that you
don't commit or continue this behavior when you're released.

It's always troubling to the Court when someone stands
before the Court having been —-- and sometimes it happens even
when people plead guilty, by either having pled guilty or been
found guilty by the jury, and still fail to show any insight

into the wrongfulness of their actions. And you don't have to.
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Case 3:15-cr-00060-MCR Document 128 Filed 04/10/17 Page 30 of 40 20

I mean, certainly that —-- you're not required to come to the
Court and admit that what you did was wrong. But the fact that
you don't seem to have any insight into that is concerning to me
for the future.

So my sentence also must —- obviously must protect the
public, and for the same reasons that I've stated —-- given, for
general and specific deterrence, I do find there's a need to
protect the public in the future.

I also am required to avoid unwarranted sentencing
disparities between Mr. Tomey's sentence and the sentences that
have been handed down by this Court in other similar-type cases.

And for all of these reasons, I am going to impose a
guideline sentence. I cannot find any reason to vary from the
guidelines. And, in fact, there are numerous reasons not to
vary.

The Government argued in its most recent briefing to
the Court for an upward variance or even a departure, and I'm
not going to do that. I don't believe that would be appropriate
for a couple of reasons. One is the defense didn't have,
really, notice of that argument that would support the upward
variance or departure. But I think a guideline sentence is
sufficient here.

And I'm going to impose a sentence at the low end of
the guideline range for, you know, a few reasons. One is the

military service that you have, Mr. Tomey. I always take that
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