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ORDER AND JUDGMENT*

Before BRISCOE, McHUGH, and MORITZ, Circuit Judges.

Petitioner Charles Dyer was convicted of one count of child sexual abuse i 

Oklahoma state court and was sentenced to thirty years’ imprisonment. After 

exhausting his state remedies, Mr. Dyer filed a habeas petition in federal district 

court pursuant to 28 U.S.C. § 2254. The district court denied Mr. Dyer’s habeas 

petition and denied his motion for a certificate of appealability (COA). Mr. Dyer 

then filed a motion for a COA in this court. We grant in part and deny in part Mr.

* After examining the briefs and appellate record, this panel has determined 
unanimously that oral argument would not materially assist in the determination of 
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore 
ordered submitted without oral argument. This order and judgment is not binding 
precedent, except under the doctrines of law of the case, res judicata, and collateral 
estoppel. It may be cited, however, for its persuasive value consistent with 
Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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Dyer’s motion for a COA. We in turn, exercising jurisdiction pursuant to 28 U.S.C. 

§ 2253, affirm the denial of Mr. Dyer’s habeas petition.

I

In January 2010, H.D. told her mother, Valerie Dyer, that her father, Charles 

Dyer, had sexually abused her. Ms. Dyer reported H.D.’s allegations to the Sheriffs 

office. The Sheriff s office coordinated for Jessica Taylor to conduct a videotaped 

forensic interview of H.D. During her forensic interview, H.D. reiterated that Mr. 

Dyer had sexually abused her. Dr. Preston Waters conducted a medical examination

of H.D. Dr. Waters opined that H.D.’s exam was consistent with sexual abuse.

Oklahoma charged Mr. Dyer with one count of child sexual abuse, in violation of

Okla. Stat. tit. 21, § 843.5(E).

II

Mr. Dyer’s third trial began in 2012.1 The jury heard testimony from, among 

others, H.D., Mr. Dyer, Ms. Dyer, Ms. Taylor, and Dr. Waters. The jury also viewed 

a videotape of H.D.’s forensic interview. The jury convicted Mr. Dyer of child 

sexual abuse and he was sentenced to thirty years’ imprisonment. ROA, Vol. I at 

251. His conviction was affirmed on direct appeal by the Oklahoma Court of

Criminal Appeals (OCCA) on October 30, 2013. Id. at 251-57.

Mr. Dyer filed an application for post-conviction relief on April 24, 2014. Id. 

at 396. The state district court denied the application, id. at 322, but the OCCA

Mr. Dyer’s first trial ended in a mistrial when the jury could not agree 
verdict. The state trial judge declared a mistrial in Mr. Dyer’s second trial because 
Oklahoma had mailed jury survey forms to members of the venire.

on a
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reversed on appeal because the state district court had not adequately addressed

various exhibits that Mr. Dyer attempted to file with this application, OCCA Order

Apr. 16, 2015. On remand, the state district court again denied Mr. Dyer’s

application. ROA, Vol. I at 324-31. Mr. Dyer appealed to the OCCA. The OCCA

affirmed the denial of Mr. Dyer’s application for post-conviction relief on November

19,2015. Mat 342-47.

Mr. Dyer filed a habeas petition in the United States District Court for the

Western District of Oklahoma on August 17, 2016. Id. at 6. The district court denied

Mr. Dyer’s habeas petition on November 13, 2018, id. at 640-42, and denied him a

COA on January 9, 2019, id. at 674-75.2

On January 30, 2019, Mr. Dyer filed a motion for a COA in this court, seeking

review of eight issues. We have regrouped the issues for purposes of our analysis,

but have retained Mr. Dyer’s numbering for ease of reference to the motion for a

COA. The eight issues are: (1) whether the district court employed the proper

standard of review when analyzing the state court decisions; (2) whether the district

court properly reviewed the state courts’ factual findings pursuant to 28 U.S.C.

§ 2254(d)(2); (3) whether the district court misunderstood Mr. Dyer’s claim that his 

direct appeal counsel was ineffective for failing to argue that the state trial court did

2 The district court adopted the magistrate judge’s report and recommendation, 
overruling Dyer’s objections, in a short order. ROA, Vol. I at 640-41. Therefore, 
our citations to the district court’s findings refer to the report and recommendation.
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not require a unanimous verdict;3 (4a) whether Mr. Dyer’s direct appeal counsel was 

ineffective for not arguing that Mr. Dyer’s trial counsel was ineffective when 

advising Mr. Dyer about whether to accept a plea agreement;4 (4b & 4c) whether Mr. 

Dyer’s direct appeal counsel was ineffective for not arguing that Mr. Dyer’s trial 

counsel was ineffective when he failed to call various witnesses at trial;5 (4c, 5 & 7) 

whether Mr. Dyer’s direct appeal counsel was ineffective for not arguing that Mr. 

Dyer’s conviction was premised on false testimony;6 (6) whether Mr. Dyer’s direct 

appeal counsel was ineffective for not arguing that there was insufficient evidence to 

sustain Mr. Dyer’s conviction;7 and (8) whether Mr. Dyer’s direct appeal counsel 

ineffective for not arguing that Oklahoma relied on inadmissible hearsay testimony to 

secure his conviction.8 See Mot. for COA at 3-5.

was

“Unless a circuit. . . judge issues a certificate of appealability, an appeal may 

not be taken to the court of appeals from ... the final order in a habeas corpus

3 Issue 3 corresponds to Ground One, Sub-Claim Four of Mr. Dyer’s habeas 
petition. ROA, Vol. I at 33-34.

4 Issue 4a corresponds to Ground One, Sub-Claim Two, Fact Ten of Mr. 
Dyer’s habeas petition. ROA, Vol. I at 31-32.

5 Issues 4b and 4c correspond to Ground One, Sub-Claim Two, Fact Three of 
Mr. Dyer’s habeas petition. ROA, Vol. I at 22-26.

6 Issues 4c, 5, and 7 correspond to Ground One, Sub-Claim Three of Mr. 
Dyer’s habeas petition. ROA, Vol. I at 32-33.

7 Issue 6 corresponds to Ground One, Sub-Claim One of Mr. Dyer’s habeas 
petition. ROA, Vol. I at 9-21.

8 Issue 8 corresponds to Ground One, Sub-Claim Six of Mr. Dyer’s habeas 
petition. ROA, Vol. I at 42-44.
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proceeding in which the detention complained of arises out of process issued by a

State court.” 28 U.S.C. § 2253(c)(1). “A certificate of appealability may issue . . .

only if the applicant has made a substantial showing of the denial of a constitutional

right.” Id. § 2253(c)(2). “[A] petitioner must ‘show that reasonable jurists could

debate whether (or, for that matter, agree that) the petition should have been resolved

in a different manner or that the issues presented were adequate to deserve

encouragement to proceed further.’” Miller-El v. Cockrell, 537 U.S. 322, 336 (2003)

(quoting Slack v. McDaniel, 529 U.S. 473, 484 (2000)) (brackets omitted).

The CO A determination under § 2253(c) requires an overview of the 
claims in the habeas petition and a general assessment of their merits. We 
look to the District Court’s application of AEDPA to petitioner’s 
constitutional claims and ask whether that resolution was debatable 
amongst jurists of reason. This threshold inquiry does not require full 
consideration of the factual or legal bases adduced in support of the claims.

Id.

“[Wjhere a district court has rejected the constitutional claims on the merits,

the showing required to satisfy § 2253(c) is straightforward: The petitioner must

demonstrate that reasonable jurists would find the district court’s assessment of the

constitutional claims debatable or wrong.” Id. at 338 (quoting Slack, 529 U.S. at

484). “A claim can be debatable even though every jurist of reason might agree,

after the COA has been granted and the case has received full consideration, that

petitioner will not prevail.” Buckv. Davis, 137 S. Ct. 759,. 774 (2017) (quoting

Miller-El, 537 U.S. at 338) (brackets omitted).

We now address each of the issues raised in Mr. Dyer’s motion for a COA.
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Issue 1

The district court found that the claims raised in Mr. Dyer’s habeas petition 

were decided on the merits by the OCCA. ROA, Vol. I at 548—50. Therefore, the 

district court afforded the OCCA’s decision deference, as required by AEDPA. Id. 

Mr. Dyer argues that the district court erred because the OCCA actually found that 

his claims were procedurally barred. Mot. for COA at 5-6. “[W]e review the district 

court’s legal analysis of the state-court decision de novo.” Vreeland v. Zupan, 906 

F.3d 866, 875 (10th Cir. 2018) (quoting Fairchild v. Workman, 579 F.3d 1134, 1139 

(10th Cir. 2009)) (brackets omitted). When deciding whether the OCCA decided Mr. 

Dyer’s claims on the merits, we examine “the last reasoned state-court decision to 

address” the claims. Johnson v. Williams, 568 U.S. 289, 297 n.l (2013) (citing Ylst

Nunnemaker, 501 U.S. 797, 806 (1991)).v.

The OCCA’s order affirming the denial of Mr. Dyer’s application for post­

conviction relief is the last reasoned state-court decision to address the claims 

asserted by Mr. Dyer in this federal habeas action. In that order, the OCCA found 

that Mr. Dyer “ha[d] asserted only two arguments which could provide sufficient 

reason to allow grounds for relief to be the basis of his post-conviction application. 9 

ROA, Vol. I at 344-45. One of the claims that the OCCA considered properly

9 The OCCA reasoned that “[m]ost of [Dyer’s other] arguments . . . 
contend[ed] that the evidence presented at his trial was insufficient to convict him, 
and was insufficient to affirm his Judgment and Sentence on appeal.” ROA, Vol. I at 
344. The OCCA concluded that “[s]uch arguments either were raised during [Dyer’s] 
trial or in his direct appeal and are procedurally barred from further review under the 
doctrine of res judicata', or could have been previously raised but were not and are 
waived for further review.” Id.
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preserved for review was Mr. Dyer’s “claim that his appellate counsel was ineffective 

for failing to find and utilize [certain] . . . exhibits” that Mr. Dyer claimed were

“newly discovered evidence of material facts. „io Id. at 345. In his brief to the OCCA

on post-conviction review, Mr. Dyer raised fourteen claims of ineffective assistance

of appellate counsel (IAAC). See id. at 282-307. It is unclear which of Mr. Dyer’s 

fourteen IAAC claims the OCCA refers to in its order. While no claim focuses

entirely on appellate counsel’s failure to discover new evidence, the exhibits offered

by Mr. Dyer factor into various claims raised by Mr. Dyer.

The OCCA affirmed the denial of Mr. Dyer’s application for post-conviction 

relief, concluding that Mr. Dyer’s “claim of ineffective assistance of appellate 

counsel” was not grounds for post-conviction relief because Mr. Dyer “ha[d] not

established either that the result of his appeal should have been different; or that he

ha[d] been sufficiently prejudiced by his appellate counsel’s performance.” Id. at 

347 (citation omitted). It explained that Mr. Dyer “ha[d] not met his fundamental 

burden to sustain the allegations of his post-conviction application by showing that 

the [state] District Court erred or abused its discretion” when finding that Mr. Dyer’s 

new “exhibits do[] not support his claims, and that as a whole the exhibits are not

persuasive.” Id. at 346-47.

10 The other claim the OCCA considered properly preserved was Dyer’s “claim 
that several of the exhibits he . . . presented on post-conviction review] constitute^] 
newly discovered evidence of material facts not previously presented and heard that 
require vacation of his conviction and sentence in the interest of justice.” ROA, Vol.
I at 345. Dyer does not pursue further review of this claim in his motion for a COA. 
See Mot. for. COA at 6.
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Even though the OCCA did not address each of Mr. Dyer’s fourteen IAAC 

claims individually, the OCCA’s denial of post-conviction relief is a decision on the 

merits for purposes of AEDPA. “[W]hen a federal claim has been presented to a 

state court and the state court has denied relief, it may be presumed that the state 

court adjudicated the claim on the merits in the absence of any indication or state-law 

procedural principles to the contrary.” Johnson, 568 U.S. at 298 (citing Harrington 

Richter, 562 U.S. 86, 99 (2011)). This holds true even when, as here, “a state- 

court opinion addresses some but not all of a defendant’s claims.” Id.

“Although this presumption is rebuttable, [Mr. Dyer] offers no [persuasive] 

argument why the presumption should not apply.” Williams v. Trammell, 782 F.3d 

1184, 1202 (10th Cir. 2015) (citation omitted). Contrary to Mr. Dyer’s argument in 

his motion for a CO A, there is no indication the OCCA found Mr. Dyer’s fourteen

v.

IAAC claims to be procedurally barred. See Logan v. State, 293 P.3d 969, 973 (Okla.

Crim. App. 2013) (“Claims of ineffective assistance of appellate counsel may be 

raised for the first time on post-conviction, because it is usually a petitioner’s first 

opportunity to allege and argue the issue.”). Because reasonable jurists would not 

debate whether the district court properly found that the OCCA decided Mr. Dyer’s 

claims on the merits, Mr. Dyer is not entitled to a COA on Issue 1.

Issue 2

In the second issue raised in his motion for a COA, Mr. Dyer argues that “[t]he 

district court. . . failed to do the required [§ 2254](d)(2) review” and, as a result, 

“presumed” “incorrect findings by the state court... to be correct.” Mot. for COA at
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6. Mr. Dyer further argues that this alleged error affected many of the IAAC claims 

in his habeas petition. Id. at 6-7 (listing claims). Rather than address this issue in a 

vacuum, we will discuss the district court’s § 2254(d)(2) analyses, as appropriate, 

when they arise during our evaluation of the remaining issues raised in Mr. Dyer’s

motion for a COA.

Issues 3 through 8

The remainder of Mr. Dyer’s motion for a COA pertains to his claims that his

appellate counsel was ineffective.11 As discussed previously, we afford deference to

the OCCA’s adjudication of Mr. Dyer’s claims because the OCCA decided Mr.

Dyer’s claims on the merits. See 28 U.S.C. § 2254(d).

Under AEDPA, when a state court adjudicated a petitioner’s claim on the 
merits, we cannot grant relief unless that adjudication:

(1) resulted in a decision that was contrary to, or involved an 
unreasonable application of, clearly established Federal Law, as 
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable 
determination of the facts in light of the evidence presented in the 
State court proceedings.

Wood v. Carpenter, 907 F.3d 1279, 1289 (10th Cir. 2018) (quoting 28 U.S.C.

§ 2254(d)(l)-(2)).

“Clearly established Federal Law” refers to the Supreme Court’s 
holdings, not its dicta. See, e.g., Williams v. Taylor, 529 U.S. 362, 412 
(2000). A state-court decision is only contrary to clearly established federal 
law if it “arrives at a conclusion opposite to that reached by” the Supreme 
Court, or “decides a case differently” than the Court on a “set of materially

11 Dyer does not seek a COA to further pursue the second ground raised in his 
habeas petition—that the admission of other acts evidence rendered his trial 
fundamentally unfair. ROA, Vol. I at 46-47, 587-88.
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indistinguishable facts.” Id. at 412-13. But a state court need not cite the 
Court’s cases or, for that matter, even be aware of them. So long as the 
state-court’s reasoning and result are not contrary to the Court’s specific 
holdings, § 2254(d)(1) prohibits us from granting relief. See Early v. 
Packer, 537 U.S. 3, 9 (2002) (per curiam).

A state court’s decision unreasonably applies federal law if it 
“identifies the correct governing legal principle” from the relevant Supreme 
Court decisions but applies those principles in an objectively unreasonable 
manner. Wiggins v. Smith, 539 U.S. 510, 520 (2003). Critically, an 
“unreasonable application of federal law is different from an incorrect 
application of federal law.” Williams, 529 U.S. at 410. “[E]ven a clearly 
erroneous application of federal law is not objectively unreasonable.” 
Maynard v. Boone, 468 F.3d 665, 670 (10th Cir. 2006). Rather, a state 
court’s application of federal law is only unreasonable if “all fairminded 
jurists would agree the state court decision was incorrect.” Frost v. Pryor, 
749 F.3d 1212, 1225 (10th Cir. 2014).

Finally, a state-court decision unreasonably determines the facts if 
the state court “plainly misapprehend[ed] or misstate[d] the record in 
making [its] findings, and the misapprehension goes to a material factual 
issue that is central to petitioner’s claim.” Byrd v. Workman, 645 F.3d 
1159, 1170-72 (10th Cir. 2011). But this “daunting standard” will be 
“satisfied in relatively few cases.” Id. That is because the state court’s 
decision must be “based on an unreasonable determination of the facts.” Id.

Wood, 907 F.3d at 1289 (internal parallel citations omitted).

When, as here, a state court denies a defendant’s federal claim on the merits

without explanation, we must try to identify the state court’s reasoning so we can

apply the standards of review from § 2254(d). We presume that, “[w]here there has

been one reasoned state judgment rejecting a federal claim, later unexplained orders

upholding that judgment or rejecting the same claim rest upon the same ground.”

Wilson v. Sellers, 138 S. Ct. 1188, 1194 (2018) (quoting Ylst, 501 U.S. at 803). Here,

the state district court addressed Mr. Dyer’s various IAAC claims when it first denied

his application for post-conviction relief. The state district court found, after “its
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own examination and analysis of the merits of each of the claims [Mr. Dyer]

complains appellate counsel omitted raising on [direct] appeal[,] . . . that had the[

claims] been raised [on appeal] they would have had no impact on the result nor

resulted in a different outcome of [Mr. Dyer’s] appeal and that they are meritless.”

ROA, Vol. I at 321. Therefore, insofar as the OCCA’s order is silent as to why it

affirmed the denial of Mr. Dyer’s IAAC claims, we will look to the rationale

provided by the state district court. Wilson, 138 S. Ct. at 1194-95.

“[T]he clearly established federal law here is Strickland v. Washington[, 466

U.S. 668 (1984)].” Cullen v. Pinholster, 563 U.S. 170, 189 (2011). “To have been

entitled to relief from the [OCCA on post-conviction review], [Mr. Dyer] had to

show both that his [direct appeal] counsel provided deficient assistance and that there

was prejudice as a result.” Harrington v. Richter, 562 U.S. 86, 104 (2011).

“Surmounting Strickland's high bar is never an easy task.” Id. at 105 (quoting

Padilla v. Kentucky, 559 U.S. 356, 371 (2010)).

To establish deficient performance, a person challenging a 
conviction must show that “counsel’s representation fell below an objective 

i standard of reasonableness.” [Strickland, ]466 U.S. at 688. A court
considering a claim of ineffective assistance must apply a “strong 
presumption” that counsel’s representation was within the “wide range” of 
reasonable professional assistance. Id.[] at 689. The challenger’s burden is 
to show “that counsel made errors so serious that counsel was not 
functioning as the ‘counsel’ guaranteed the defendant by the Sixth 
Amendment.” M[]at687. 1

With respect to prejudice, a challenger must demonstrate “a 
reasonable probability that, but for counsel’s unprofessional errors, the 
result of the proceeding would have been different, A reasonable 
probability is a probability sufficient to undermine confidence in the 
outcome.” Id.[] at 694. It is not enough “to show, that the errors had some
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conceivable effect on the outcome of the proceeding.” Id.[] at 693. 
Counsel’s errors must be “so serious as to deprive the defendant of a fair 
trial, a trial whose result is reliable.” M[] at 687.

Richter, 562 U.S. at 104 (internal parallel citations omitted).

“Establishing that a state court’s application of Strickland was unreasonable

under § 2254(d) is all the more difficult.” Id. at 105.

The standards created by Strickland and § 2254(d) are both highly 
deferential, and when the two apply in tandem, review is doubly so. The 
Strickland standard is a general one, so the range of reasonable applications 
is substantial. Federal habeas courts must guard against the danger of 
equating unreasonableness under Strickland with unreasonableness under 
§ 2254(d). When § 2254(d) applies, the question is not whether counsel’s 
actions were reasonable. The question is whether there is any reasonable 
argument that counsel satisfied Strickland's deferential standard.

Richter, 562 U.S. at 105 (citations and quotation marks omitted).

Issue 3

In his habeas petition, Mr. Dyer claims that his direct appeal counsel was

ineffective because he did not argue that “[t]he [district [cjourt [failed to [rjequire

the [ejection of a [cjrime.” ROA, Vol. I at 33. Mr. Dyer was charged with a single

count of child sexual abuse for acts that occurred sometime “between July 2009 and

January 3, 2010[,]” but Mr. Dyer argues that, under Oklahoma law, his “conviction

[had to] be based on a single act” within that timeframe. Id. at 33-34. Mr. Dyer

further maintains that the state district court erred when instructing the jury because

“[t]he jury was charged to find [him] guilty if [the jury] believed [he] had committed

sexual acts on H.D. [any time] between July 2009 and January 3, 2010.” Id. at 33.

Mr. Dyer first raised this IAAC claim in his application for post-conviction

relief. Id. at 467-68. He maintained that his direct appeal counsel’s performance
12



was deficient because counsel should have argued that the jury instruction “violate[d

Mr. Dyer’s] guarantee^] of due process . . .in the Oklahoma Constitution Article 2 

[S]ection 7” and in “the due process [clause] of the Fifth Amendment of the U.S. 

Constitution.” Id. On post-conviction review, the state district court found that Mr. 

Dyer’s direct appeal counsel’s performance was not deficient because “the State 

properly charged [Mr. Dyer] and the court’s instructions to the jury were proper for 

the crime charged and the evidence before the jury.” Id. at 320.

Mr. Dyer appealed to the OCCA, arguing that his direct appeal counsel should 

have argued that the jury instruction “violated his] . . . Constitutional right to a 

verdict in which all of the jurors concur upon the same criminal act or transaction 

pursuant to Article-2, § 19 of the Oklahoma] Constitution]” and his “due process” 

right. Id. at 290. The OCCA affirmed the denial of Mr. Dyer’s application for post­

conviction relief, but did not specifically address Mr. Dyer’s jury instruction 

argument. Id. at 347. Therefore, we look through to the reasoning provided by the 

state district court when it first denied Mr. Dyer’s application for post-conviction

relief. Wilson, 138 S. Ct. at 1194-95.

In his habeas petition, Mr. Dyer’s arguments focused on the deficient 

performance prong of Strickland—did direct appeal counsel’s failure to challenge the 

jury instructions fall below an objectively reasonable standard of performance. First, 

Mr. Dyer argued “[t]he state court’s decision [that the jury instruction was 

permissible] was contrary to, or involved an unreasonable application of clearly 

established federal law in Estelle[ v. McGuire, 502 U.S. 62 (1991), because] ... the
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jury instruction did not ensure a unanimous verdict.” ROA, Vol. II at 52. Second, 

Mr. Dyer argued the state court’s decision “was based on an unreasonable 

determination of the facts” because the evidence did not show that “H.D. w[as] in

[Mr. Dyer’s] sole custody and care . . . during the alleged crimes ([from ]July 2009 -

January 2010).”12 Id.

The federal district court understood Mr. Dyer’s argument to be that “the time

frame in the Information was too broad.” ROA, Vol. I at 578. The district court then

found “that the OCCA reasonably rejected [Mr. Dyer’s] allegation under Strickland,

because the underlying argument lacks merit” under Oklahoma state law. Id. In his 

application for a COA, Mr. Dyer argues that “[t]he district court misunderstood his 

claim” to be about the sufficiency of the Information when it really “turn[ed] on

whether [Mr.] Dyer received a unanimous jury verdict.” Mot. for COA at 8. Mr. 

Dyer is correct that the district court failed to address the claim raised in his habeas 

petition, which focused on jury unanimity, not the specificity of the Information. See 

ROA, Vol. II at 50-53. Therefore, we grant a COA on the third issue raised in Mr. 

Dyer’s motion, Miller-El, 537 U.S. at 338, which corresponds to Ground One, Sub- 

Claim Four in Mr. Dyer’s habeas petition, ROA, Vol. I at 33-34. However, Mr. Dyer 

cannot prevail on either of his arguments challenging the state courts’ disposition of

Ground One, Sub-Claim Four of his habeas petition.

12 Dyer raised a similar argument in Issue 2 of his motion for a COA. Mot. for 
CQA at 7 (arguing that “the state court made no findings of fact concerning . . . 
whether Dyer’s case factually falls under the Huddleston exception for the purpose of 
electing a crime”). As explained previously, we address this component of Issue 2 as 
part of our analysis of Issue 3.
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First, Mr. Dyer has failed to show that the denial of his application for 

post-conviction relief “was contrary to, or involved an unreasonable application of, 

clearly established Federal law, as determined by the Supreme Court of the United 

States.” 28 U.S.C. § 2254(d)(1). In his application for post-conviction relief and his 

habeas petition, Dyer argues that the jury instructions did not require a unanimous 

jury, in violation of his due process rights under the Federal Constitution. See ROA, 

Vol. I at 466-67, Vol. II at 50-52. But the Supreme “Court has never held jury 

unanimity to be a requisite of due process of law.” Johnson v. Louisiana, 406 U.S. 

356, 359 (1972). And, as discussed in the following paragraphs, the jury instruction 

complied with Oklahoma state law. Therefore, Mr. Dyer’s direct appeal counsel did 

not perform deficiently by failing to challenge the jury instructions. Accordingly, the 

OCCA reasonably applied Strickland when concluding that Mr. Dyer’s IAAC claim,

as it pertained to the jury unanimity issue, lacked merit.

Second, the state courts did not deny Mr. Dyer’s application for post­

conviction relief “based on an unreasonable determination of the facts in light of the

evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(2). To 

succeed on this argument, Mr. Dyer would need to show the “state court ‘plainly 

misapprehend[ed] Or misstate[d] the record in making [its] findings, and the 

misapprehension goes to a material factual issue that is central to petitioner’s

claim.’” Wood, 907 F.3d at 1289 (quoting Byrd, 645 F.3d at 1170-72). Mr. Dyer’s

argument pertains to the state district court’s finding that his direct appeal counsel 

did not perform deficiently when he failed to challenge the jury instructions because
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“the [state trial] court’s instructions to the jury were proper for the crime charged and 

the evidence before the jury.” ROA,.Vol. I at 320.

Mr. Dyer was charged with a single count of child sexual abuse for “raping 

and committing other lewd and indecent sexual acts upon his 7 year old daughter, 

HD, while she was in his care and custody between July of 2009 and the 4th day of 

January, 2010, in Stephens County, Oklahoma.” Jury Instructions at 2. Normally, to 

protect a defendant’s “state constitutional right to a unanimous verdict,” a trial court

must instruct “the jury to agree on the specific act supporting the verdict of guilt.”

Gilson v. State, 8 P.3d 883, 899 (Okla. Crim. App. 2000). But, “the general rule

requiring the State to elect which offense it will prosecute is not in force when

separate acts are treated as one transaction.” Id. “[W]hen a child of tender years is 

under the exclusive domination of one parent for a definite and certain period of time 

and submits to sexual acts at that parent’s demand, the separate acts of abuse become

one transaction within the meaning of this rule.” Id. (quoting Huddleston v. State,

695 P.2d 8, 10-11 (Okla. Crim. App. 1985)).

Mr. Dyer argues that the jury instructions, which did not require “the jury to

agree on the specific act supporting the verdict of guilt,” Gilson, 8 P.3d at 899, were 

only appropriate if the OCCA found that H.D. was continuously in Mr. Dyer’s 

exclusive custody from July 2009 to January 2010. Mot. for COA at 9. Mr. Dyer is 

incorrect. The OCCA’s finding that the jury instructions were proper does not show

that the OCCA “plainly misapprehended ... the record.” Wood, 907 F.3d at 1289

(brackets omitted). Mr. Dyer does not dispute that he had exclusive control over
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H.D. at various points in time between July 2009 and January 2010. Oklahoma

charged that the abuse occurred during these periods of time “while [H.D.] was in

[Mr. Dyer’s] care and custody.” Jury Instructions at 2.

We have previously rejected an almost identical IAAC claim in which a

defendant “did not live with the victim and her mother, and claimfed] that after [a

certain point in time] he was never alone with the victim.” Ives v. Boone, 101 F.

App’x 274, 294 (10th Cir. 2004). We held that the defendant’s direct appeal counsel

was not ineffective for failing to challenge jury instructions similar to those used in

Mr. Dyer’s trial because, “there were sufficient facts to support treating the abuse as

a continuing offense.” Id. Therefore, Mr. Dyer has not carried his burden of

showing that the OCCA denied his application for post-conviction relief based on an

unreasonable determination of the facts. We affirm the district court’s denial of

Ground One, Sub-Claim Four, of Mr. Dyer’s habeas application.

Issue 4a

In his habeas petition, Mr. Dyer argued that his direct appeal counsel was

ineffective for not arguing that his trial counsel was ineffective when advising him

about whether to accept a plea deal. ROA, Vol. I at 31—32, Vol. II at 45-46. Mr.

Dyer maintains that he was “offered a 2 1/2 year plea agreement and reduction of

charges on the day of the third trial,” but that he rejected the plea because trial

counsel misled him about the strength of the defense that counsel would present at

trial. ROA, Vol. I at 31-32.
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In the district court, Oklahoma argued that Mr. Dyer’s claim about his decision

not to accept a plea offer “was never fairly presented to the OCCA ... in [Mr.

Dyer’s] post-conviction appeal.” Id. at 72. Mr. Dyer disagreed, pointing the district

court to a footnote in his post-conviction appellate brief where Dyer directs the

OCCA to his “Original Post-conviction Brief.” Id. at 356 n.8 (referring to id. at 293

n.29). The district court found that Dyer had raised his plea offer argument in the

OCCA. Id. at 548 n.4. The district court erred; Mr. Dyer failed to raise the issue to

the OCCA. The entirety of Mr. Dyer’s argument on this claim in the OCCA was

“that trial counsel . . . misled [him] about his defense.” Id. at 293.

This passing reference, which does not even mention a plea offer, did not

“fairly present” the claim to the OCCA. Grant, 886 F.3d at 891. Nor is Dyer’s bare

citation to his post-conviction brief in state district court sufficient to put the OCCA

on notice of the substance of his plea offer claim. Brooks v. Archuleta, 621 F. App’x

921, 927 n.6 (10th Cir. 2015); Wilkinson v. Timme, 503 F. App’x 556, 560 (10th Cir.

2012). Mr. Dyer did not “provide the [OCCA] with a fair opportunity to apply

controlling legal principles to the facts bearing upon his constitutional claim.”

Grant, 886 F.3d at 891. Therefore, we grant a COA on Issue 4a and conclude that

Ground One, Sub-Claim Two, Fact Ten, of Mr. Dyer’s habeas petition is not

exhausted.13 Id.', see also Romano v. Gibson, 239 F.3d 1156, 1168 (10th Cir. 2001)

13 Dyer raised a similar argument in Issue 2 of his motion for a COA. Mot. for 
COA at 7 (arguing that “the state court made no findings of fact concerning . . . 
whether a plea agreement was offered”). Because Dyer did not exhaust his argument
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(“[We] can address procedural default even though respondent did not separately 

appeal the district court’s determination.”). This claim is also subject to an 

anticipatory bar because Mr. Dyer could not raise it in a subsequent application for 

post-conviction relief. Williams, 782 F.3d at 1213—14; Okla. Stat. tit. 22, § 1086.

Issues 4b & 4c

In his habeas petition, Mr. Dyer claimed that his direct appeal counsel 

ineffective for not arguing that his trial counsel was ineffective when he declined to 

call Deputy Steely, Deputy Lemons, Sarah Ferrero, Marvin Dutton, Donald Raines, 

Officer Fletcher, and Officer Corchoran as witnesses. ROA, Vol. I at 23-25, Vol. II 

Mr. Dyer raised this claim in his application for post-conviction relief, but 

the state district court found that “trial counsel provided effective assistance. Id., 

Vol. I at 320. The state district court also noted that Mr. Dyer’s “claim of ineffective 

assistance of trial counsel was [unsuccessfully] raised ... on direct appeal. Id. at

When Mr. Dyer appealed the denial of his application for post-conviction relief, 

he argued that his direct appeal counsel should have argued that trial counsel “failed 

to present witnesses and evidence vital to prove [Mr. Dyer s] innocence. Id. at 293. 

The OCCA denied relief. Id. at 347.

When Mr. Dyer raised the claim in his habeas petition, the district court agreed 

with the state courts The district court rejected Mr. Dyer’s claim because direct 

“appe[al] counsel did challenge trial counsel’s decision not to call Deputy Steely,

was

at 35-36.

316.

concerning trial counsel’s advice about whether to accept a plea agreement, we deny 
a COA on this component of Issue 2.
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Deputy Lemons, Sarah Ferrero, Marvin Dutton, [and] Donald Raines . . . for the same 

reasons [Mr. Dyer] now presents.” Id. at 565. While direct appeal counsel did not 

challenge trial counsel’s decision not to call Officers Fletcher and Corchoran, the 

district court found that direct appeal counsel made a permissible strategic decision 

not to do so; the witnesses’ testimony could only have been used to impeach Ms. 

Dyer’s testimony about an event tangential to the focus of Mr. Dyer’s trial. Id. at 

566-67. “Accordingly, the [district c]ourt f[ound] that the OCCA reasonably applied 

Strickland in finding no ineffective assistance from . . . appellate counsel.” Id. at

567.

Mr. Dyer seeks a COA because “[t]he testimony and evidence” that would 

have been admitted through these witnesses was “extremely relevant” and “damning 

to the state’s case.” Mot. for COA at 12, 14—15. Mr. Dyer also faults the state courts 

for failing to make “findings of fact concerning the . . . testimony that would be 

elicited from witnesses [who] were not called.”14 Id. at 6—7. These arguments do not 

raise doubt about the district court’s resolution of Mn Dyer’s claim, so we deny Mr.

Dyer’s motion for a COA on Issues 4b and 4c.

First, as the district court explained, direct appeal counsel argued that trial 

counsel rendered ineffective assistance because he “left the presentation of [Mr. 

Dyer’s] theory of defense dismally incomplete” by deciding not to call Deputy 

Steely, Deputy Lemons, Sarah Ferrero, Marvin Dutton, and Donald Raines. ROA,

14 Dyer raised this argument as part of Issue 2, but, as discussed previously, we 
address the argument here, as part of Issues 4b and 4c.

20



Vol. I at 172. This is the very argument that Mr. Dyer now asserts should have been 

made by direct appeal counsel. Accordingly, it was not unreasonable for the OCCA 

to conclude that the performance of direct appeal counsel did not fall below 

Strickland standards.

Second, “[t]rial counsel does not act unreasonably in failing to call every 

conceivable witness that might testify on a defendant’s behalf.” Hooks v. Workman, 

689 F.3d 1148, 1190 (10th Cir. 2012). And counsel certainly has no obligation to 

“produce cumulative evidence tangential to the parties’ actual dispute. Matthews v. 

Workman, 577 F.3d 1175, 1192 (10th Cir. 2009). Moreover, “appellate counsel who 

files a merits brief need not (and should not) raise every nonfrivolous claim, but 

rather may select from among them in order to maximize the likelihood of success on 

appeal.” Smith v. Robbins, 528 U.S. 259, 288 (2000).

Assuming Mr. Dyer is correct when he characterizes the substance of their 

testimony, Officers Fletcher and Corchoran would only have impeached Ms. Dyer’s 

testimony concerning instances when the police had to mediate disputes between 

herself and Mr. Dyer. Mot. for COA at 13—14; ROA, Vol. II at 35—36. In contrast to 

the cumulative impeachment testimony that would have been offered by Officers 

Fletcher and Corchoran, the other witnesses not called at trial would have offered 

potentially exculpatory evidence. It is understandable that direct appeal counsel 

attempted to focus the OCCA’s attention on the witnesses whose potential testimony 

would be most helpful to Mr. Dyer. Therefore, reasonable jurists would not disagree 

with the district court that the OCCA reasonably applied Strickland in finding that
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direct appeal counsel was not ineffective when choosing which omitted witnesses 

would be the focus of his briefing before the OCCA.

Issues 4c, 5 & 7

Issues 4c, 5, and 7 concern Mr. Dyer’s claim that his conviction was based 

false testimony, primarily offered by Ms. Dyer. Mot. for COA at 12, 15—16, 19. In 

his habeas petition, Mr. Dyer argued that his “trial was infected by false testimony as 

to render the verdict completely unreliable” in violation of Napue v. Illinois, 360 U.S. 

264 (1959). ROA, Vol. II at 48-50; see also id., Vol. I at 32-33. Mr. Dyer also 

argued that “[t]he state court’s determination of the facts that there was no perjury 

committed by Valerie Dyer is objectively unreasonable in light of the evidence 

presented in the trial and post-conviction relief courts.” Id, Vol. I at 33.

When Mr. Dyer raised this argument in his application for post-conviction 

relief, he argued that his direct appeal counsel was ineffective for not arguing that 

Mr. Dyer’s conviction should be set aside because Oklahoma elicited false testimony 

from Ms. Dyer and Ms. Taylor. Id. at 512-14. Mr. Dyer argued that his appellate 

counsel should have raised this argument on appeal because Oklahoma s reliance 

false testimony “denied [him] the due process guarantees of the Fifth and Fourteenth 

Amendments of the U.S. Constitution.” Id at 513. The state district court, on post­

conviction review, denied this claim because “competent and relevant evidence was

admitted and presented at trial.” Id. at 320.

The OCCA found that Mr. Dyer could not show prejudice because, “[djuring 

his appeal proceedings, the evidence used by [Mr. DyerJ’s jury to convict and

on

on
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sentence him was scrutinized and [Mr. DyerJ’s Judgment and Sentence w[ere] 

affirmed.” Id. at 346. The district court denied Mr. Dyer’s habeas application 

because it found that Mr. Dyer had not offered evidence that the challenged 

testimony was actually perjured, as opposed to merely internally inconsistent, or that 

the prosecution knew it had elicited perjured testimony. Id. at 575-76.

In his motion for a COA, Mr. Dyer backs away from the assertion that the 

testimony was perjured. Mot. for COA at 12. “Rather, he claims that the testimony 

is 'false’ and that [his trial] counsel had readily available evidence to rebut it.” Id. 

Moreover, Mr. Dyer concedes that “[t]he prosecutor [at his trial] would have [had] 

way of knowing [that] most of [the challenged] testimony was false.’ Id. at 15. 

Nevertheless, Mr. Dyer argues that he is entitled to a COA because, under 

§ 2254(d)(2), the district court should have examined the information that Mr. Dyer 

has collected since being convicted and decided for itself whether the prosecutor 

knowingly admitted perjured testimony.15 Id. at 15, 19.

“A Napue violation occurs when (1) a government witness committed perjury, 

(2) the prosecution knew the testimony to be false, and (3) the testimony was 

material.” United States v. Garcia, 793 F.3d 1194, 1207 (10th Cir. 2015). Because, 

in his motion for a COA, Mr. Dyer “does not necessarily claim ‘perjury’” and 

concedes that “[t]he prosecutor would have no way of knowing most of [the

no

15 Dyer raised a similar argument in Issue 2 of his motion for a COA. Mot. for 
COA at 6-7 (arguing that “the state court made no findings of fact concerning . . . 
whether the numerous claims of false testimony were, in fact, false . . . [and] whether 
the prosecution knew of false testimony”). As explained previously, we address this 
component of Issue 2 as part of our analysis of Issues 4c, 5, and 7.
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testimony] was false,” any Napue claim raised on appeal would have been

unsuccessful. Therefore, Mr. Dyer’s direct appeal counsel did not perform

deficiently when he decided not to raise a Napue claim. Lay v. Royal, 860 F.3d 1307,

1317 (10th Cir. 2017). Reasonable jurists would not dispute the district court’s

finding that the OCCA reasonably applied Strickland in concluding that Mr. Dyer’s

direct appeal counsel’s performance was not deficient. Accordingly, we deny Mr. 

Dyer’s motion for a COA on Issues 4c, 5, and 7.

Issue 6

In his habeas petition, Mr. Dyer argued that his direct appeal counsel was

ineffective for not arguing that there was insufficient evidence to sustain his

conviction. ROA, Vol. I at 9-21, Vol. II at 25-31 (citing Jackson v. Virginia, 443

U.S. 307 (1979)). As is relevant to Mr. Dyer’s motion for a COA, Mr. Dyer argued

that (1) H.D.’s testimony was too inconsistent to support the jury’s verdict and (2)

Oklahoma failed to corroborate H.D.’s testimony. Id., Vol. I at 9-10, 12—13, Vol. II

at 26. When Mr. Dyer raised this argument on post-conviction review, the state

district court “undertook] a review of the record” and found “the record supports the

conclusions that the verdict is supported by the evidence.” Id., Vol. I at 320. The

court also found “that the evidence was sufficient to support. . . the . . . trial resulting

in [Mr. Dyer’s] conviction.” Id.

The OCCA similarly denied relief. Id. at 346. The OCCA explained:

[T]he weight and credibility of [a] witness is for the jury [to evaluate] and 
their decision will not be reversed where there is substantial evidence 
supporting it. [Mr. Dyer’s] jury considered all of the evidence presented at
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his trial and found him guilty beyond a reasonable doubt of the crime of 
Child Sexual Abuse. [Mr. Dyer] has not established that his jury’s decision 
was not supported by substantial evidence. During his [direct] appeal 
proceedings, the evidence used by [Mr. Dyer’s] jury to convict and 
sentence him was scrutinized and [Mr. Dyerj’s Judgment and Sentence was 
affirmed.

Id. (citations omitted).

The district court denied Mr. Dyer’s habeas petition because “the OCCA

reasonably found that [Mr. Dyer]’s sufficiency of the evidence claim lacked merit

under Jackson, and appellate counsel’s failure to raise the issue did not constitute

ineffective assistance of counsel under Strickland.” Id. at 561.

Mr. Dyer seeks a COA on two grounds. First, he argues that the jury could not

accurately weigh the testimony at trial because it was unaware of “numerous

inconsistencies” and “false statements” in the testimony. Mot. for COA at 16-17.

But, as the district court explained in denying Mr. Dyer’s habeas petition, “[t]he 

question before the OCCA and us under Jackson concerns the sufficiency of the 

evidence at the trial that resulted in the defendant’s conviction, not the availability of

other evidence that wasn’t used as the basis to deprive [Mr. Dyer] of his liberty.”

Matthews, 577 F.3d at 1185. “[I]t makes no sense for us, in reviewing whether a

jury’s verdict was based on sufficient evidence, to consider facts the jury never 

heard.” Id. Mr. Dyer’s direct appeal counsel had to work with the record developed 

at trial and therefore did not perform deficiently by declining to pursue a Jackson

claim based on evidence outside the record.
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Second, Mr. Dyer argues that there was insufficient evidence to convict him 

because “Oklahoma law states that corroboration is necessary in a case such as this

”16 Mot. for COA at 17 (quotation marksone when testimony is contradictory, 

omitted). In Oklahoma, “[a] conviction may be sustained upon the uncorroborated 

testimony of the prosecuting witness, unless such testimony appears incredible and so 

unsubstantial as to make it unworthy of belief.” Roldan v. State, 762 P.2d 285, 286

(Okla. Crim. App. 1988). Under such circumstances, “[c]orroboration is necessary 

for admission of a rape victim’s testimony.” Gilmore v. State, 855 P.2d 143, 145 

(Okla. Crim. App. 1993). “[T]he improbability of the . . . testimony must arise from 

something other than just the question of [its] believability. The testimony must be 

of such contradictory and unsatisfactory nature, or the witness must be so thoroughly 

impeached, that the reviewing court must say that such testimony is clearly unworthy 

of belief and insufficient as a matter of law to sustain a conviction.” Gamble v. State,

576 P.2d 1184, 1186 (Okla. Crim. App. 1978).

In rejecting this claim, the district court found that H.D.’s testimony did not 

need to be corroborated. The district court explained that “H.D. certainly testified in 

would expect of a young child, occasionally contradicting herself and 

failing to give precise dates and descriptions.” ROA, Vol. I at 559. “However, [the 

district court found that H.D.] clearly described-sexual .acts, including the giving and 

receiving of oral sex, and she used anatomical dolls in a manner clearly mirroring

a manner one

16 In Issue 2, Dyer argues that “the state courtfs] made no findings of fact 
concerning the evidence at trial with regards to corroboration.” Mot. for COA at 6. 
We address this argument as part of our analysis of Issue 6.
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sexual activity.” Id: This is consistent with the state district court’s pre-trial finding, 

after reviewing a video of H.D.’s forensic interview and conducting a hearing at 

which Ms. Taylor testified, that there was “sufficient indicia of reliability”

concerning H.D.’s statements “so as to render them iriherently trustworthy.” Felony 

Mot. at 166. Given that corroborating evidence is only required when a victim’s

testimony is “incredible and so unsubstantial as to make it unworthy of belief,”

Roldan, 762 P.2d at 286, reasonable jurists would not debate the district court’s

finding that the OCCA did not unreasonably apply Strickland in concluding that Mr.

Dyer’s direct appeal counsel was not ineffective when he decided not to raise a

Jackson claim. Accordingly, we deny Mr. Dyer a COA on Issue 6.

Issue 8

In his habeas petition, Mr. Dyer argued that his direct appeal counsel was

ineffective for not arguing that the state trial court improperly admitted H.D.’s

hearsay statements through the testimony of Ms. Dyer and Ms. Taylor, as well as a

videotape of H.D.’s forensic interview. ROA, Vol. Tat 42-44, Vol. II at 58-62. As

is relevant for Mr. Dyer’s application for a COA, Mr: Dyer argued that the state

district court did not properly determine the reliability of H.D.’s out of court

statements and failed to ensure that H.D.’s statements were disclosed to the defense

in a timely manner. Id.

When the state district court denied Mr. Dyer’s application for post-conviction

relief, it found that, “having followed established statutory procedural safeguards, the

[state trial cjourt pre-trial and outside the presence of the jury properly determined
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[the] reliability of hearsay evidence offered at trial which was probative and 

relevant.” Id., Vol. I at 320. The court also found that “the trial court after an in

determination of the reliability of the evidence properly allowed out of court 

statements of the minor child as well as that of the forensic interviewer. Id. at 321. 

The OCCA affirmed the state district court’s denial of Mr. Dyer’s post-conviction

camera

application. Id. at 347.

The district court denied Mr. Dyer’s habeas petition because, “the [state] trial 

court held ... a hearing” to determine the reliability of H.D.’s out of court statements 

“and found H.D.’s statements to be inherently trustworthy.” Id. at 585. “And, 

because H.D. testified at trial, there was no need for independent corroboration

under” Oklahoma law. Id. (citing Okla. Stat. tit. 12, § 2803.1(A)(2)(b)). Finally, the

district court noted that, according to the state trial record, Mr. Dyer “was given a 

copy of H.D.’s forensic interview before the . . . hearing.” Id. Therefore, the district 

court found “that the OCCA reasonably rejected [Mr. Dyer’s] claims” about the 

admission of H.D.’s hearsay statements. Id.

In his application for a COA, Mr. Dyer argues that the district court erred 

because the state district court did not make the required finding that H.D.’s out of 

court statements were reliable before.allowing the hearsay to be admitted at trial.17 

Mot. for COA at 20. Mr. Dyer also argues that the district court erred in finding that

17 Dyer raised a similar argument in Issue 2 of his motion for a COA. Mot. for 
COA at 6-7 (arguing that “the state court made no findings of fact concerning . . . 
whether there was a proper finding of sufficient indicia of reliability of H.D. s 
hearsay statements”). As explained previously, we address this component of Issue 2 
as part of our analysis of Issue 8.
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H.D.’s hearsay testimony was properly disclosed. Id. at 20-21. Mr. Dyer’s

arguments are contradicted by the record. After holding a pre-trial hearing outside

the presence of the jury, the state district court found that H.D.’s out of court

statements had “sufficient indicia of reliability so as to render them inherently

trustworthy.” Felony Mot. at 166. Moreover, Mr. Dyer’s counsel demonstrated

detailed familiarity with the content of H.D.’s statements at the pre-trial hearing,

undermining Mr. Dyer’s assertion that the video of H.D.’s interview was not timely

disclosed. See id. at 95. Therefore, reasonable jurists would not debate the district

court’s finding that the OCCA reasonably applied Strickland when concluding that

Mr. Dyer’s direct appeal counsel was not ineffective for failing to challenge the

admission of H.D.’s hearsay statements on these grounds. Accordingly, we deny Mr.

Dyer a COA on Issue 8.

Ill

We GRANT Mr. Dyer’s motion for a COA on Issues 3 and 4a, but DENY the

motion as to all other Issues. Exercising jurisdiction pursuant to 28 U.S.C. § 2253

over Ground One, Sub-Claim Four, and Ground One, Sub-Claim Two, Fact Ten, of

Mr. Dyer’s habeas petition, we AFFIRM the district court’s denial of those claims for

relief. We also GRANT Mr. Dyer’s motion to proceed in forma pauperis.

Entered for the Court

Mary Beck Briscoe 
Circuit Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA

CHARLES ALAN DYER, )
)

Petitioner, )
)

v. ) Case No. CIV-16-941-C
)

JIM FARRIS, Warden, )
)

Respondent. )

REPORT AND RECOMMENDATION

Petitioner, Charles Alan Dyer, appearing pro se, filed a Petition for a Writ of Habeas 

Corpus Pursuant to 28 U.S.C. § 2254 (Pet.) [Doc. No. 1] and Brief in Support (Brief) [Doc. No.

2], challenging his state court conviction in Case No. CF-2010-17, District Court of Stephens 

County, State of Oklahoma. United States District Judge Robin J. Cauthron has referred the matter 

for proposed findings and recommendations consistent with 28 U.S.C. § 636(b)(1)(B) and (C). 

Respondent has filed a Response (Resp.) [Doc. No. 20] and the State Court Records [Doc. Nos.

22, 32],1 and Petitioner has filed a Reply [Doc. No. 25], For the reasons set forth below it is 

recommended that the Court DENY the Petition.

Relevant Procedural History

The State charged Petitioner with one count of child sexual abuse and one count of 

concealing stolen property. Or. at 50-52.2 The State agreed to try Petitioner first on the child :P 

sexual abuse charge, id. at 165, and the subsequent April 2011 trial ended in a mistrial. Id. at 220.

I.

T

X/;

1 The state court records include the Felony Motions Transcript held on April 4 & 8, 2011, 
hereinafter “Felony Mot. Tr.,” Transcript of Jury Trial Proceedings held on April 16-19, 2012, 
hereinafter “Tr. Day___and the Original Record, hereinafter “Or. .”

Citations to the jury trial transcripts and original records refer to the original pagination in those 
documents. Citations for all other documents refer to this Court’s CM/ECF pagination.
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Petitioner’s first retrial, in January 2012, also ended in a mistrial. Id. at 345-46. Finally, at

Petitioner’s April 2012 trial, the jury convicted Petitioner. Id. at 408. Per the jury’s

recommendation, the trial court sentenced Petitioner to thirty years’ imprisonment. Id. at 408,439.

The State subsequently dismissed the concealing stolen property charge. Id. at 454.

After his sentencing, Petitioner filed a direct appeal to the Oklahoma Court of Criminal

Appeals (OCCA). See Brief of Appellant [Doc. No. 20-Ex. 1]. The state appellate court affirmed

the conviction. See OCCA Summary Opinion [Doc. No. 20-Ex. 3]. Then, Petitioner filed an

application for post-conviction relief. See Petitioner’s Application for Post-Conviction Relief

(Application) [Doc. No. 32-Ex. 1]. The state district court denied relief, see Order of Summary

Disposition [Doc. No. 20-Ex. 5, at 34-45], Petitioner appealed [Doc. No. 20-Ex. 5], and the OCCA

reversed and remanded for further proceedings on grounds that the trial court should have allowed

Petitioner to file his exhibits. See Order [Doc. No. 20-Ex. 5, at 47]. On remand, the state district

court filed and considered Petitioner’s exhibits and again denied relief. See id. at 47-49. The

OCCA affirmed the district court’s order in Petitioner’s subsequent appeal. See Order Affirming

Denial of Post-Conviction Relief (OCCA Order) [Doc. No. 20-Ex. 6].

The present action timely followed.

Grounds for Federal Habeas Corpus Reliefn.
Petitioner alleges in Ground One that his appellate counsel was ineffective for failing to

argue:

. (1) the insufficiency of the evidence;

(2) ineffective assistance of trial counsel based on his failure to:

(Fact l)3 object to prejudicial hearsay statements,

3 For continuity, the Court has used Petitioner’s numbering system.
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(Fact 2) object to prosecutorial misconduct during closing arguments,

(Fact 3) call various witness,

(Fact 4) file a motion so he could use testimony from Dr. Ray Hand,

(Fact 5) object to improper attacks on Petitioner’s character,

(Fact 6) investigate testifying witnesses for purposes of impeachment, investigate 
“critical evidence,” and ask Petitioner’s requested questions,

(Fact 7) object to sleeping jurors,

(Fact 8) request properjury instructions,

(Fact 9) present “readily available evidence” to overcome the State’s motion in 
limine, and

(Fact 10) fully advise Petitioner of the trial strategy when discussing the State’s 
plea offer;

(3) the fatal infection of the trial with false testimony;

(4) the trial court’s failure to “require election of a crime;”

(5) prosecutorial misconduct;

(6) the admission of improper hearsay; and

(7) the trial court’s refusal to grant Petitioner’s demurrer.

Pet. at 3-40.

In Ground Two, Petitioner claims his trial was rendered fundamentally unfair through “a 

plethora of inadmissible evidence” intended to prove only that Petitioner was “a bad person.” Id. 

at 41-42.

On direct appeal, Petitioner raised, in part, his claim that trial counsel was ineffective for 

failing to call certain witnesses (Ground One (2)(Fact 3)) and his assertion that evidence of bad 

character rendered his trial fundamentally unfair (Ground Two). See Brief of Appellant, passim.

3
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Petitioner raised his remaining allegations in his application for post-conviction relief, blaming 

appellate counsel for their omission on direct appeal. See Application, passim*

Standard of Review

The standard of review turns on whether the OCCA adjudicated Petitioner’s claims on their 

Petitioner argues that, in large part, it did not and asks this Court to review his claims “[d]e 

[«]ovo.” Brief at 16-19. Petitioner primarily bases this argument on the OCCA’s “conclusory” 

orders and its “silence as to Petitioner’s specific factual assertions supporting any of his claims.” 

Id. at 16.5

III.

merits.

When a state court rejects a federal claim without expressly addressing that claim, a 

federal habeas court must presume that the federal claim was adjudicated on the merits . . . .” 

Johnson v. Williams, 568 U.S. 289, 301 (2013). Petitioner has not overcome that presumption. 

That is, Petitioner raised the majority of his claims in his application for post-conviction relief and 

claimed that appellate counsel was ineffective for failing to assert the claims on direct appeal. See 

supra at 3-4. The trial court found that appellate counsel was not ineffective, and in doing so, 

specifically stated that it had undertaken “its own examination and analysis of the merits of each 

of the claims Petitioner complains appellate counsel omitted” and found them “meritless.” Order

Respondent argues that Petitioner never raised his claim that appellate counsel erred by not 
challenging trial counsel’s alleged failure to fully advise Petitioner of the trial strategy when 
discussing the State’s plea offer (Ground One (2)(Fact 10)) and asks the Court to apply an 
anticipatory procedural bar. See Resp. at 2. However, as Petitioner points out, see Reply at 4 & 
m 8, he raised this claim in his application for post-conviction relief. See Application at 100,111-

5 Petitioner also claims that “[t]he Court” incorrectly rejected his ineffective assistance of trial 
counsel claim as “res judicata.” Brief at 17. However, the trial court was ruling on Petitioner’s 
independent ineffective assistance of trial counsel claim/ See Order of Summary Disposition at 3,
6 The OCCA ruled on Petitioner’s overarching ineffective assistance of appellate counsel claim,’ 
which necessarily included looking at the merits of the underlying trial counsel claims. See OCCA 
Order at 5-6; see also infra at 5.

4
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of Summary Disposition at 11. Thereafter, the OCCA also held that appellate counsel was not 

ineffective, see OCCA Order at 5-6, necessarily considering the merits of the underlying

allegations. See Logan v. State, 293 P.3d 969, 973 (Okla. Crim. App. 2013) (“In reviewing a claim

of ineffective assistance of appellate counsel. .. , a court must look to the merits of the issue(s) 

that appellate counsel failed to raise.”). So, this Court construes the OCCA’s decision as having 

considered the merits of Petitioner’s underlying allegations. See Smith v. Duckworth, 824 F.3d

1233, 1242 & n.6 (10th Cir. 2016) (“[B]ecause the OCCA considered the merits of [plaintiffs

underlying claim] in considering whether ineffective assistance excused his procedural default, we

must apply ... deference to the OCCA’s evaluation of that [underlying] claim.”).

Further, the OCCA’s “silence” on the specifics of the underlying claims “does not change

[the Court’s] deference.” Williams v. Trammell, 782 F.3d 1184, 1999 (10th Cir. 2015). This

Court’s role is “still to evaluate the reasonableness of the OCCA’s application of [federal law],

considering the reasonableness of the theories that ‘could have supported’ the OCCA’s decision.”

Id. (quotation omitted).

Because the OCCA adjudicated Petitioner’s claims on their merits, they are governed by

the standards set forth in the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA).

Pursuant to the AEDPA, this Court may grant habeas relief only if the state court’s adjudication

“resulted in a decision that was contrary to, or involved an unreasonable application of, clearly 

established Federal law, as determined by the Supreme Court of the United States” or “was based

on an unreasonable determination of the facts in light of the evidence presented.” 28 U.S.C. §

2254(d)(1) and (2).

A state-court decision is contrary to clearly established federal law under 28 U.S.C. §

2254(d)(1) if it “applies a rule that contradicts the governing law set forth in Supreme Court cases

5
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or confronts a set of facts that are materially indistinguishable from a decision of the Supreme

Court and nevertheless arrives at a result different from that precedent.” Ryder ex rel. Ryder v.

Warrior, 810 F.3d 724, 739 (10th Cir. 2016) (internal quotation marks omitted). “A state-court 

decision is an ‘unreasonable application’ of Supreme Court precedent if the decision ‘correctly 

identifies the governing legal rule but applies it unreasonably to the facts of a particular prisoner’s

case.’” Fairchild v. Trammell, 784 F.3d 702, 711 (10th Cir. 2015) (quoting Williams v. Taylor,

529 U.S. 362, 407-08 (2000)).

“Review of a state court’s factual findings under § 2254(d)(2) is similarly narrow.” Smith,

824 F.3d at 1241. Factual findings are not unreasonable merely because on habeas review the

court “would have reached a different conclusion in the first instance.” Brumfield v. Cain, — U.S.

- 135 S. Ct. 2269,2277 (2015) (citation omitted). Instead, the court must defer to the state court’s 

factual determinations so long as “reasonable minds reviewing the record might disagree about the 

finding in question.” Id. “Accordingly, a state court’s factual findings are presumed correct, and 

the petitioner bears the burden of rebutting that presumption by ‘clear and convincing evidence.’”

Smith, 824 F.3d at 1241 {citing 28 U.S.C. § 2254(e)(1)). ...

“A state court’s determination that a claim lacks merit precludes federal habeas relier so 

long as fairminded jurists could disagree on the correctness of the state court’s decision.” Woods 

v. Etherton,-U.S.-, 136 S. Ct. 1149,1151 (2016) (internal quotation marks and citation omitted). 

“The state court decision must be so lacking in justification that there was an error well understood 

and comprehended in existing law beyond any possibility for fairminded disagreement.” Id. 

(internal quotation marks and citation omitted).

6
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[Petitioner]. . . would take his clothes off and he would also take [H.D.’s] clothes 
off because she would be too scared. She would lay down on the bed and then he 
would proceed to get on top of her and he would start with kissing her bo-bo. After 
he was finished with that then he would place his ... weiner . . . inside her bo-bo 
and that he would push really hard and that would cause her to hurt.

Id. at 44. H.D. then described other sexual encounters with Petitioner, telling Ms. Taylor that “her

[D]ad puts his weiner inside of her mouth” and that “while that was happening her [D]ad

telling her that he was almost finished and then she would feel something squirt into her mouth

and that it tasted yucky.” Id. at 45. Afterwards, H.D. would “go into the bathroom and she would

spit ... it out into the toilet.” Id. H.D. told Ms. Taylor that Petitioner’s penis

was

was “hard ...

whenever it was inside her mouth” and said Petitioner “would take spit from his mouth and rub it 

onto his weiner before putting it inside of her bo-bo.” Id. at 47-48. Ms. Taylor testified that she

was familiar with coaching of children” and did not “learn any information to make [her] believe” 

that H.D. “had been coached in any way.” Id. at 32-33. After Ms. Taylor’s testimony, the jury 

watched her interview with H.D. and viewed H.D. making these statements and recreating the 

same sexual acts with anatomical dolls. Id. at 89-91 (publishing State’s Ex. 3).

At trial, H.D., then age nine, did not want to tell the jury what had happened because she 

did not “like talking about it;” however, she testified that everything she told Ms. Taylor “really 

happened]” and that it was Petitioner who had done “those things.” Id. at 97, 99. H.D. admitted 

that, during her interview, she sometimes told Ms. Taylor that “I don’t know” and “I don’t 

but told the jury that she said that because “I was embarrassed to say it.” Id. at 97-98. 

H D- testified that the first person she told about the abuse was Ms. Dyer and did so while they 

were in the bathroom at her mother’s house. Id. at 98. Finally, H.D. testified that no one else had 

ever touched her body “in a way that is not okay” and denied that her mother or anyone else had 

asked her to lie. Id. at 97.

remember”

8
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IV. Relevant Trial Court Evidence

Sometime in early January 2010, H.D., then age seven, returned home from visiting

Petitioner, her father. Tr. Day 2 at 72. H.D. was upset, and while her mother drew her a bath,

H.D. announced that her “bo-bo” hurt. Id. at 73-74. According to H.D.’s mother, Valerie Dyer

(Petitioner’s ex-wife), H.D. was referring to her vagina. Id. at 74. H.D. began crying and telling

her mother that she did not want to talk about it because she was “afraid of what Dad might do”

and did not “want him to find out.” Id. at 74-75. Then, when H.D. sat down in the bathtub, Ms.

Dyer was able to see H.D.’s vaginal area. Id. at 75. Ms. Dyer described it as “really red and

swollen and open[.]” Id. at 75-76. H.D. kept repeating “[djon’t tell Daddy,” and after Ms. Dyer

“pinky promised” that she would not tell Petitioner, H.D. said “Mommy, he touches my bo-bo.”

Id. at 76, 79. After H.D. got out of the bath, she repeatedly reminded Ms. Dyer that she had “pinky

promised” not to tell anyone what H.D. had disclosed. Id. at 83-84.

Ms. Dyer nevertheless contacted law enforcement and reported what H.D. had told her. Id.

at 84. Several days later, H.D. underwent a forensic interview, and a few days after that, H.D. had

a physical examination. Id. at 86-88.

Jessica Taylor, the forensic interviewer, conducted H.D.’s interview. Tr. Day 3 at 5, 33.

In that interview, H.D. identified her “bo-bo” as her vagina. Id. at 41. During the “touch inquiry”

portion of the interview, Ms. Taylor and H.D. “talked about kisses and who [H.D.] gets kisses

from and where she gets kisses on her body and if those kisses where okay with her or not okay.”

Id. at 42. Then, when Ms. Taylor asked if “someone [had] given [H.D.] kisses that were not okay,”

H.D. responded “yes” and “stated that her [D]ad kisses her bo-bo and that’s not okay.” Id. at 42-

43. H.D. said that it happened on more than one occasion, and that in particular, it had happened

on Petitioner’s bed at his house. Id. at 43-44. According to Ms. Taylor, H.D. eventually told her:

7
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Dr. Preston Waters, M.D. conducted H.D.’s physical 

testified that he did not do a “rape kit”

occurred outside the relevant 72-hour time fram 

that H.D. had “

exam. Id. at 115, 122. Dr. Waters

or attempt to collect DNA because the alleged abuse had

e. Id. at 124. On inspection, Dr. Waters discovered

a complete absence of hymen posteriorly,” which is “highly suspicious for 

abusive penetrating sort of injury”
an

and “not something like straddle injury.” Id. at 130, 141. Dr

vaginal opening was “large for her 

physician’s impression was “that [H.D.] had been abused.”

Waters also testified that H.D.’s
age.” Id. at 134. The

Id at 135-36.
Petitioner’s theory at trial 

[H.D.],”6 the only reason H.D.

her. Tr. Day 2 at 12-18; Tr. Day 4 at 191-210. 

ever touched H.D. i

was that, while “[pjhysically, yes, 

was accusing Petitioner

somebody did something to 

because Ms. Dyer had manipulatedwas

To that end, Petitioner testified, denying that he 

inappropriately. Tr. Day 4 at 136, 138,147-48. However, he told the jury drat 

my heart that my daughter is a victim of sexual abuse,”“I believe in
because not only does the 

she should not know.” Id. at 

how semen tastes” and said, “I’m

medical evidence support it, but because of “things that she says that 

In particular, Petitioner agreed that H.D. should not know “159.

not sure that even Valerie would have it in her to talk that int

Petitioner’s ftrminH One
o our daughter.” Id.

V.

In Ground One, Petitioner alleges that his appellate 

challenge: (1) the sufficiency of the evidence; (2) ineffective assistance of trial 

multiple grounds); (3) fatal infection of the trial with false testimo 

to “require election of a crime;” (5) prosecutorial misconduct; 

hearsay; and (7) the trial court's refusal to grant Petitioner's demu

attorney was ineffective for failing to

counsel (on 

ny; (4) the trial court’s failure 

j (6) the admission of improper 

rrer. Pet. at 3-40. The OCCA

6 Tr. Day 4 at 202.

9
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rejected the claim on its merits, OCCA Ord 

decision was a reasonable application of federal law. 

Clearly Established Law

er at 5-6, and this Court should find the OCCA’s

A.

To succeed on his claims, Petitioner must demonstrate that hi
s counsel’s performance was 

■ 688, 690-91 (1984).7 A court 

outside the wide range of professionally

deficient and prejudicial. See Strickland v. Washington, 466 U.S 

will only consider a performance “deficient” if it falls “

competent assistance.” Id. at 690. “prejudice” involves “
a reasonable probability that, but for

counsel’s unprofessional errors, the result of the [direct appeal] would have been different.” 

694. Notably, a court reviews
Id. at

an ineffective assistance of counsel claim from the perspective of 

counsel at the time he or she rendered the legal services, not in hindsight. See id. at 680. 

Surmounting Strickland’s high bar is never an easy task.”
Harrington v. Richter, 562 U.S. 

105 (2011) (internal quotation marits and citation omitted). “Establishing that a state court's86,

application of Strickland was unreasonable under § 2254(d) is all the more difficult [as] [t]he 

created by Strickland and § 2254(d)

in tandem, review is doubly so.”

2254(d) applies, the question is not whether counsel’s actions

standards
both highly deferential and when the two applyare

Id. (internal quotations marks and citations omitted). “When §

were reasonable. The question is 

any reasonable argument that counsel satisfied Strickland’s deferential standard.”whether there is

Id.

lPeajwcvere lUT4/9, U S' 387 (1985) M the clMrly established law. See Pet. at

Gibson. 263 F.3d i 1 84 moTfo'th Cn 2mur S‘a"dardrt0 ePPellute counsel. See Neill v.

appellate counsel are reviewed under^he test In^tric/t/and. C^‘mS °f

10
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“(Tjn analyzing an

appeal, [a court] look[s] to the merits of the 

1202 (10th Cir. 2003) (citations and i 

is meritless, its omission will not constitute deficient 

probability” that the omitted claim 

of appellate counsel. Neill, 278 F.3d at 1057 & n.5. 

Denial of Habeas Relief Based 

“[T]his Court has repeatedly held that whe

appellate ineffectiveness claim based upon the failure to
raise an issue

on
omitted issue[.]” Cargle v. Mullin, 317 F.3d 1196,

internal quotation marks omitted). “[0]f course, if the issue

performance.” Id. Absent a “reasonable

would have resulted in relief, there is no ineffective assistance

B.
on the OCCA’s Holding

n the OCCA addresses an ineffective assistance 

essence, that it would not have reached 

omitted claims on direct appeal, the Court 

not prejudicial under Strickland.’”

of appellate counsel claim on the merits, and concludes, inv

a different outcome had the appellate counsel raised the 

can already be assured that appellate counsel’s conduct
was

Christian v. Farris, No. C1V-13-1325-C, 2017 WL 1088371, 

(unpublished report and
at *10 (W.D. Okla. Jan. 13, 2017) „

recommendation) (citation omitted), adopted, 2017 WL 1082473 

(unpublished district court order), certificate of appealability denied, 701 P. App\ 717 (10ft Cir.

2017). Based on that theory alone, this Court has denied habeas 

appellate counsel claims, see id. and the Tenth Circuit has concluded “
relief on ineffective assistance of

that reasonable jurists
wouldn’t debate the .. • assessment^]” Christian, 701 F. App’x at 721. So, on this basis, the Court 

may find that the OCCA’s Strickland analysis

deny habeas relief on Petitioner’s Ground One. /fee also Pradia 

D, 2016 WL 3512034,

reasonable application of federal law andwas a

v. McCollum, No. CIV-13-385- 

at *12 (W.D. Okla. May 10, 2016) (unpublished
report and

recommendation), adopted. 2016 WL 3512264 (W.D. Okla. June 22,20,6) (unpublished district 

court order); Jackson v. Martin, No. OV.12.702-W, 2013 WL 5656105,

Oct. 15,
at *1, *4 (W.D. Okla.

2013) (unpublished district court order) (collecti
ng cases where this Court has held that a

11
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petitioner cannot establish appellate 

already that “the outcome of the state 

the relevant claim”

Cir. 2014).

counsel’s ineffectiveness where the OCCA h 

appeal would not have changed had appellate counsel 

(citation omitted)), certificate of.appealability denied, 572 F. App'x 597 (10th

as announced

raised

C. Denial of Habeas Based 
Strickland the OCCA’s Otherwise Reasonable Application ofon

The Court may alternatively look at each individual 

grounds that the OCCA reasonably applied Strickl 

was not ineffective.

claim and deny habeas relief 

md in finding that appellate counsel’s
on

conduct

SS.T' Claim cy of the Evidence

According to Petitioner, his appellate 

alleging that the
attorney should have raised a claim on direct appeal

evidence was insufficient to convict him because:
;

• H.D.’s testimony was “inconsistent

• there is evidence that H.D.
it, unclear, and improbable;”

was coached;

• the State failed to offer evidence to corroborate H.D.’s testiimony;
Petitioner presented corroborated evidence to disprove the State’s 

custody, engaged' inmalictusVrosecution”1ld° per ™' Pet|tio”er &om havin8
testimony surrounding H.D.’s disclosure-and ? JUIy’ ^ SaVe mconsistent

’ DNA results’ 

searched the internet for pornography and instruct^ ^Uggesting that Ms. Dyer 
rights), and evidence suggesting that H D h u* h°W*° terminateParental 
sex offender. § S KD‘ may have been exposed to a registered

case;

Pet. at 4-16.

12
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To succeed

would have had to prove that 

prosecution, [no] rational trier of fact 

a reasonable doubt.” Jackson 

evidence sufficiency would have been “ 

of the criminal offense as defined by stat

^oiddJiavelia44osho„w„thaUhe-evidenCe..wasj

on an insufficiency of the evidenee claim on direct appeal, Petitioner’
s attorney

after “viewing the evidence in the
light most favorable to the

could have found the essential elements
of the crime beyond

v. Virginia, 443 U.S. 307, 324 (1979). Jackson’s standard for

applied with explicit reference to the
substantive elements

e law.” Id. at 324 n. 16. So, Petitioner’s
4PPgljate attorney

m?!isauslMlgaJedjj.J(2Xthejape,,i

a.child_under the age of eight 

With this standard, the

-incest,lewd/indecent acts, or other sexual abuse, (3) of H.D 

P^-Stat tit. 21, § 843.5(E); OUJI CR4-39.

Court finds that the OCCA

een.

reasonably applied Jackson andStrickland to find no prejudice in the 

appeal.8
appellate attorney’s failure to raise these

arguments on direct

First, the focus of a Jackso 

but whether the evidence in th 

sufficient for

n inquiry is not on what evidence i 

e record, viewed in
is missing from the record,

the light most favorable to th
e prosecution, is 

eyond a reasonable doubt. See
any rational trier of fact to find the defendant guilty b 

Jackson, 443 U.S at 319; Matthews
v. Workman, 577F.3d 1175, 1185 0 0th Cir. 2009). So, the

OCCA reasonably applied both J 

probability that the results of Petitioner’
ackson and Strickland in finding that th

ere is not a reasonable 

different had appellate
s direct appeal would have been

In his brief, Petitioner alleges that tbp nrn\ l

not

13
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counsel argued insufficiency of the evidence based the absence of DNA results,^ computer 

reports regarding Ms. Dyer’s internet searches (suggesting that Ms. Dyer searched the internet for

on

pornography and instructions 

H.D. may have been exposed to a registered 

(rejecting petitioner’s insufficiency of the evidence claim which

how to terminate parental rights), arid evidence suggesting thaton

offender. See Matthews, 577 F.3d at 1185sex

based in part on testimony 

the jury did not hear and holding: “[I]t makes no sense for us, in reviewing whether a jury’s verdict 

was based on sufficient evidence, to consider facts the jury never heard.”).

was

Second, the jury heard H.D.’s testimony, watched H.D.’s forensic interview, and heard

testimony from Ms. Taylor and Ms. Dyer. The jury also heard testimony from Petitioner's 

girlfriend, Amanda Monsalve, and Petitioner. Throughout trial, Petitioner’s attorney asked 

questions focusing on the inconsistencies in H.D.’s account, possible bias in the interview, and

Ms. Dyer’s alleged motives and potential for coaching, including her 

inconsistencies in her statements and timeline. Tr. Day 2, at 93

internet searches, and

-154; Tr. Day 3, at 50-77, 84-87, 

100-113; Tr. Day 4, at 4-78, 82-160. In other words, the jury was well-aware of the witnesses’

inconsistencies, but nevertheless credited their testimony and found Petitioner guilty. 

OCCA would not have been “obligated to

And, the

ond guess the jury s credibility” findings in assessing 

a sufficiency of the evidence claim on direct review. See Glossip v. Trammell, 530 F. App’x. 708,

742-43 (10th Cir. 2013) (rejecting petitioner’s argument the OCCA “was obligated to second guess 

the jury s credibility” in finding the evidence sufficient under Jackson).

sec

Third, and finally, a review of Oklahoma law establishes that the OCCA would not have 

required corroboration in this That is, Oklahoma law requires corroboration ofcase. a rape

9 According to Petitioner, officials did not find H.D.’s DNA on Petitioner’s bedding and did not 
U &aAttadldHfr°m Petltl°ner °n H D ’S dirty garments taken from Petitioner’s home. See Pet. at

14
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victim's testimony in two relevant circumstances 

testimony is so

P.2d 143,145 (Okla. Crim.

• First, corroboration is required “where the 

to be unworthy of belief.”unsubstantial and incredible as
Gilmore v. State, 855 

mony, even sharply conflicting 

Id. Instead, “[t]he testim

App. 1993). However, “conflicting,esti
testimony [does not] trigger the need for corroboration."

ony must be ofsuch contradictory and satisfactory nature, or the witnessun
must be so thoroughly impeached, that 

y is clearly unworthy of belief and
the reviewing court must say that such testimon 

a matter of law to sustain a conviction." insufficient as
Gamble v. State, 576 P.2d 1184, 

m a manner one would
1186 (Okla. Crim. App. 

expect of a young child, occasionally
1978). Here, H.D. certainly testified i 

contradicting herself 

described sexual acts, includi

m a manner clearly mirroring sexual 

“believefd] in

nd failing to give precise dat
es and descriptions. However, she clearly 

anatomical dolls
Pgthe giving andreceiving of oral sex, and she used

activity. See State’s Ex. 3. 
[his] heart that [H.D.] [had been] a

Even Petitioner admitted that he 

victim of sexual abuse,” based both on themedical evidence and H.D.’s
own testimony describing sexual details “that she should not la 

Accordingly, the OCCA pre
low.”Tr. Day 4 at 159.

sumably found that H.D.’s testimony was not soincredible as to be unworthy of belief. 

Corroboration may also be required when the trial 

ments regarding sexual abuse and the child is 

see also infra at 41. 

was not deemed “unavailable”10 and did i

court allows the jury to hear a child’s 

unavailable to testify. See Okla.
out of court state

Stat. tit. 12, § 2803.1(A)(2)(b);
But contrary to Petitioner’s assertionotherwise, see Pet. at 4, H.D.

m fact, testify at trial. Tr.

10 In a

15
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Day 3 at 95-113; see also Felony Mot. Tr. at 167-68 (trial court’s ruling that there was sufficient 

indicia of reliability under § 2803.1(A)(1) and that the court need not yet decide whether § 

2803.1(A)(2) (corroboration) would need to be addressed); Tr. Day 1 at 7 (trial court noting that it

would not need to conduct a second in camera hearing to address § 2803.1(A)(2)(b)).

Finally, even if the OCCA had required corroboration, they would have found it in the 

testimony of Ms. Taylor, Ms. Dyer, Dr. Waters,11 and in H.D.’s description of the sexual acts. See 

Drake v. State, 761 P.2d 879, 882 (Okla. Crim. 1988) (“We first note that there is ample 

corroboration to the young girl’s testimony. Medical testimony was offered that, if believed by

the jury, tended to prove that an act of rape was committed on the day in question. The testimony 

of the girl’s grandmother also corroborates [the victim’s] account .”); Edwards v. McCullum, 

No. CIV-16-1423-M, 2018 WL 833603, at *6 (W.D. Okla. Feb. 12, 2018) (unpublished district

court order) (holding the OCCA reasonably found no due process violation in the admission of a 

child victim’s recorded interview because the child’s detailed descriptions of the sexual acts, her

v. Green 399 U.S. 149, 158 (1970) (“[T]he Confrontation Clause is not violated by admitting a 
declarant s out-of-court statements, as long as the declarant is testifying as a witness and subject 
to lull and effective cross-examination.”).

11 According to Petitioner, state law prohibits medical testimony “from being considered 
corroborative. Reply at 2-3; see also Pet. at 7 (“According to state law, Dr. Water’s testimony 
cannot corroborate the crime.”). In part, Petitioner relies on De Armond v. State, 285 P.2d 236 
(Okla^ Crim. App. 1955), where the OCCA found that the doctor’s testimony did not sufficiently 
corroborate the accuser’s testimony. See Reply at 6. But contrary to Petitioner’s argument, that 

i not hold that medical testimony may not be corroborated absent definite proof of sexual 
abuse. Instead, the court held that the testimony in that case, which was based on a four-month 
old examination and showed no hymen damage, did not corroborate the accuser’s testimony. See 
De Armond, 285 P.2d at 248. Further, the OCCA interpreted § 2803.1(A)(2)(b) to mean that the 
hearsay statement of a child must be corroborated by both evidence that the act of physical or 
S and evidence that the act was committed by the accused. See Matter ofA.S.,
790 P.2d 539, 542 (Okla. Civ. App. 1989). So, while Dr. Waters’ testimony could not corroborate 
who committed the act, it could corroborate that the act occurred.

case
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statements to her mother and a

her dolls”
medical personnel, and her “ree

nactment of the sexual abuse with
was corroborating evidence).

In sum, there is not a reasonable likelihood that the
outcome of Petitioner’s direct appeal 

e sufficiency of the evidence
would have been different had his

appellate attorney challenged th
based on missing evidence, the inconsistences in the testi 

motives, Petitioner’s
mony, Ms. Dyer’s alleged iimproper 

for H.D.’s testimony.
case-in-chief, or the alleged lack of corroboration

Accordingly, the OCCA 

lacked merit under Jackso 

ineffective assistance of counsel

reasonably found that Petitioner’s sufficiency of the evidence claim

raise the issue did not constitute
«, and appellate counsel’s failure to rai

under Strickland.
\

Petitioner's Underlying Claims 
Trial Counsel - Ground One ce of

Petitioner’s appellate 

direct appeal, but Petiti
counsel raised an ineffective assistance of trial 

argument omitted
counsel claim on 

numerous other instances of trial 

s his appellate counsel should have

oner argues that the

counsel's ineffectiveness. Particularly, Petitioner claim 

that trial counsel was ineffective for his fail

(Fact 1) object to prejudicial h

• (Fact 2) object to p

• (Fact 3) call various witness;

^ (Fact 4) file a motion so he could use testimony from Dr. R 

(Fact 5) object to improper attacks on Petitioner's character;

“criUcalevidenL.-SS^S^S^™^^^^

(Fact 7) object to sleeping jurors;

argued
ure to:

earsay statements;

rosecutorial misconduct during closing arguments;

ay Hand;

(Fact 8) request proper jury instructions;

17
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' SefanTn‘“readilya™,able™dence-.,„

^ct 10) fully advise Petiti 
plea offer.

overcome the State's motion in

of the trial strategy „he„ discussing the State'soner

Pet. at 16-27.

As discussed above, to have been 

attorney would have had to si 

See supra at 10. Because th 

meet that standard, it also 

m the appellate attorney’s failure to

successful 

low that trial counsel’s conduct was b
direct appeal, Petitioner’son

appellate

oth deficient and prejudicial, 

counsel’s performance did
eOCCA reasonably found that trial

not
reasonably applied Strickland in finding 

raise these
deficiency and/or prejudiceno

arguments on direct appeal. 

Grounds One (2)(Fact 1), (Fact 5)
In Ground One (2)(Fact 1) and (Fact 5), Petitioner

argues that his trial attorney failed to

constituted improper 

Petitioner’s appellate attorney did

argument that improper character 

The OCCA denied the

object to Me. Dyer's prejudicial andX Perjured hearsay statements which
attacks on Petitioner’s character, 

raise this claim
See Pet. at 16-17, 21-22.

direct review but did raise
noton

an independent 

See Brief of Appellant at 31-37.
evidence denied Petitioner a fair trial.
claim, holding, in relevant part:

In Coates [v. State, 773 P 2d 1981 rnn o •
the admission of an abundance ofuJ^nftaLST W89)) the Court concluded 
bad acts required reversal. The analog, is noTT °f'“ther c™“ or
" Coates had "0 relevance to the Sarges IMs 77le,'evidence of bad acts 

relevance to the issues at trial. Defense co^ 'e. v?1 ‘eStimony had
through cross-examination of [Ms Dyerl and thro '7“' of this evidence
[Petitioner] himself. The entirety of [Ms DyeSn£f “ OW"wit”e«es, including 
[Petitionerj, and [Petitioner’s] histoty withS,7 St‘m0ny'“hout.her:history with 
defense. [Petitioner] claimed he did not comnbfth SUpp0rt Petitioner's]
coached H.D. to accuse [Petitioner] ^ ^

18
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OCCA Summary Opinion at 5.

As discussed below, Petitioner has not established that Ms. D 

perjury. See infra at 32-34. And,

allowing Ms. Dyer’s testimony based 

Dyer’s testimony - whether based

yer’s testimony constituted 

the OCCA held that the trial court did not abuse its discretion in

on any prejudicial effect. So, any objection at trial to Ms.

prejudice or alleged perjury - would have been meritless, 
and a trial attorney has no duty to make meritless objections and arguments

Williams, 782 F.3d at 1202-1206 (finding that where evidence was

on

at trial. See, e.g.,

properly admitted at trial, the
OCCA reasonably applied Strickland to find no deficient performance in the trial

attorney’s failure
to object to the evidence); see also Monroe v. Franklin, No. 08-CV-434-TCK-TLW 

at *6 (N.D. Okla. Mar. 22, 2012) (unpublished order) (holding “
2012 WL

983940,
counsel did not perform

iciently in failing to lodge a meritless objection”), appeal dismissed, 475 F. A 

Cir. 2012). Finally, as the OCCA noted, Petitioner’s
pp’x 707 (10th

attorney was able to use Ms. Dyer’s negative 

portrayal of Petitioner to suggest that she was vindictive and motivated to coach H.D. into naming

Thus, counsel’s decision not to object
Petitioner as her molester. Tr. Day 4 at 191-98, 202-205

to helpful testimony would fall within the range of sound trial 

reasonably found that trial counsel’s conduct was 

Strickland in holding that appellate counsel had

strategy. Accordingly, the OCCA 

not deficient, and in turn reasonably applied 

obligation to raise the claim on direct appeal.no

b. Ground One (2)(Fact 2)

Next, Petitioner alleges that his trial attorney failed to object to p 

during closing arguments. See Pet. 

misstated evidence, allowed witnesse

rosecutorial misconduct 

Specifically, Petitioner alleges that the Stateat 17-18.

s to commit perjury, made comments of personal belief, told 

sympathy for H.D. Id.
the jury that Petitioner did not love his family, and invoked

19
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As discussed below, the OCCA 

fatally infected his trial.

OCCA

reasonably held that prosecutorial misconduct had not
See infra at 35-40. Consequently, Petitioner cannot demonstrate that the

unreasonably applied Strickland when it fo 

to object was neither deficient n
und, implicitly, that the trial attorney’s failure

or prejudicial to the outcome of his trial.
Logically then, the Courtfinds that the OCCA. reasonably applied Strickl

and in holding that appellate counsel’s failure toraise this meritl claim on direct appeal did notess
constitute constitutional ineffectiveness.

'• Ground One (2)(T'act 3), (Fact 6)
In Ground One 

not to raise a claim

(2)(Fact 3), (Fact 6), Petitioner challenges his appellate attorney’s decision
on direct appeal regarding trial 

impeach witnesses, and ask Petitioner’s

The Court finds that the OCCA

attorney’s failure to call various witnesses, 

requested questions to witnesses. See Pet. at 17-21, 22-24.
reasonably rejected this claim under Strickland.

i. Failure to Call Witnesses
According to Petitioner, his trial

thus discrediting Ms° ^p ^ t0 rePort H D■’* disci
H.D.’s description of the bedding; 7 gardmS Petitioner’s bedding,

attorney should have called:

osure, 
contradicting

hamper! ttoscoTOtaSngM? MraSve'stet11™® r™0Ved from a dirV laundry

(3) Martin Dutton, to testify that Ms
about how to terminate a

(4) Donald Rai 
which showed i

Pint's rights ™d”p“”SZbmerd ‘° aCCKS infomiati°"
to testify that Ms. Dyer’snes,

computer was used to
J ........ ana Ms- Monsalve’s “MySpace” plg^’ on

on H.D.’s underwear ands bed;

20
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complaints about Petitioner

(8) Lory Crosby, to testify that she never vi 

H.D. s disclosure to report the abuse; and,

ed pornography on Ms. Dyer’sew
computer;

was in school from January 4-7 
and suggesting she waited four days after

(9) a

(10) an expert to rebut Dr. Waters’ medical findings.
Pet. at 18-21.

Notably, appellate nsel did challenge trial counsel’s decision 

Deputy Lemons, Sarah Ferrero, Marvin Dutton, Donald Rain 

schools, for the same reasons Petitioner now

cou
not to call Deputy Seely, 

s, and a custodian from Duncan

presents. See Brief of Appellant at 19-30. TheOCCA
held:

first and second - 

testified was admitted through other witne^i ^-^*,6 evidence to which they
had little or no relevance to the issues at trial- T a f fro’ ^ S°me ofthe evidence 
was prejudiced by the omission of anv of the ^ ^ fPetltl0nerJ cannot show he 
prejudice, we will not find counsel ineffective Wltnesses- As he cannot show

OCCA Summary Opinion at 3.

Because the appellate attorney raised the

Lemons, Sarah Ferrero, Marvin Dutton, Donald Rains, and a

OCCA reasonably applied Strickland in finding

and

underlying claim as to Deputy Seely, Deputy 

custodian from Duncan schools, the

no deficiency in this area.

21
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The OCCAalso reasonably applied Strickland, when rei 

F°r instances, the
ejecting Petitioner’s argument related 

Court “beginfs] with the
to the remaining witnesses.

[Petitioner’s presumption that 

witnesses].”

attorney] had a sound trial strategy when he d
ecided not to call [theseHanson v. 797 F.3d 810, §28 (10th Citf. 20J5). Moreover, “[tjrial counsel does 

sveo. conceivable witness that might
unreasonably in failing 

behalf.” 77oofev

not actto call

on a defendant’s 

attorney’s failure 

nee or prejudice under

t0 call cumulative witn
esses is not sufficient to

establish deficient performa
Strickland. See Matth

Petitioner believes that his

eiw, 577 F.3d at 1193.

attorney should have called Officer Dan Fletcher, Duncan Polj 

Mmtnesses. The first two
Officer Corchoran, and Lory Crosby ice

would have allegedly testifiedthatPetitioner once had toeall the police following a July 2005
screaming incident with Ms. D 

g an unrelated

and that Ms. Dyer tried to have Petiti yer,
oner arrested followin

testimony would have allegedly di 

did not deny the July 2009

court hearing. This 

mony. See supra at 21. But Ms. Dyer

did not “recall” the incid

a protective order against Petiti 

154-56.

scredited Ms. Dyer’s testi 

episode, she simply said she
93. Likewise, Ms. Dyer admitted that she filed ent. Tr. Day 2 at 

oner following theunrelated courthouse incident, Id at 147.4^ 

As for Ms. Crosby, Petiti
oner believes she would have testified that

she never viewed 

unony. See supra at 21. But Ms.

Pornography on Ms. Dyer’s 

Dyer did
computer, rebutting Ms. Dyer's testi

not implicate Ms. Crosbf in the pornography viewing. Instead, Ms. Dyer said that Ms 

on the one investigating termination of parental rights b

or own divorce during that time.

Crosby may have be

through h 

know who looked 

Additional 1

ecause she was going 

she did not 

computer. Id.

ne. Tr. Day 2 at 121-22. 

np the pornography, but said amid
Ms. Dyer stated that

Pie people had uccess to herany focus oudie^ornography-^feuggestion that it
was viewed so as to coach

22



Case 5:16-cv-0094l-c Document 33 Filed 07/06/18
Page 23 of 45

H.P^jnto her allegations - would have b
— ‘o ^itioner’a theory a, trial that HD.

■■!!:gUaUafe^^ f etitiojer

trial attorney made a

202 F' APP'X 325> 329 (10th Cir. 2006) (fl 

to call a

• Accordingly, the Court presumes Petitioner’s 

witness at trial.
strategic decision not to call this

See Moomey v. Simons, 

in trial counsel’s failure

at least partially” with the defense’s

wdmg no ineffective assistance i 

ony “would have conflicted,witness whose testim

theory).

The same is true for Petitioner’s argument that his

Waters should have performed a “knee-chest position” 

medical findings, because “sometimes the h

attorney should have called an expert to 

examination to confirm his 

Pet. at 20. Dr. Waters 

some children “you have

testify that Dr.

ymen can be difficult to see.”
himself agreed tha, the “knee/chest” position is

useful because in
difficulty seeing the posterior hymen,” 

position because there “
but said that he did not need to

examine H.D. in that 

matter of seeing it any better, 

explanation, the OCCA 

examination positions

was just an absence of the hymen. It wasn’t a

It was just that it wasn’t there.”
Tr. Day 3 at 135. Considering Dr. Waters

presumably found that havi 

had not examined H.D.

In sum, it is difficult “t 

could have made any difference.” iu 

assistance of counsel in the decision 

fth. other wimesc’c) testimonn Accorftag|y_ fte ^

StricUani in finding no ineffective ^ ^

mg an expert testify on the various
- one who

- would not have affected the
outcome of the trial.

o see any plausible argument for how [these witnesses’] testimony 

at 1191-92 (fmding no ineffective

would have done little to undermine

s that the OCCA

Matthews, 577 F.3d

not to call witnesses who “

reasonably applied 

or appellate counsel on this issue.

23
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Failure to Impeach Witnesses and ask Petitioner’s 
Questions

ii.

Petitioner also complains that his attorney failed to aggressively impeach Ms. Dyer with 

her inconsistent statements and did not attempt to impeach H.D. In particular, Petitioner wanted 

his attorney to:

• call Ms. Dyer as a defense witness so to show that she “lied about a vast array of 
topics;”

• question Petitioner and Ms. Monsalve about the layout of the house so to impeach 
H.D.’s testimony that she was able to get dressed in a hurry when Ms. Monsalve 
returned;

• impeach H.D. to show her inconsistencies;

• use a chronological timeline to show that Ms. Dyer coached H.D.; and,

• question Dr. Waters about whether Ms. Dyer could have taken H.D. straight to the 
emergency room if she believed the child had just been raped.

Pet. at 22-24.

Notably, “the manner in which counsel cross-examines a particular witness is a strategic

choice and therefore ‘virtually unchallengeable.’” Kessler v. Cline, 335 F. App’x 768, 770 (10th 

Cir. 2009) {citing Strickland, 466 U.S. at 690). Against that backdrop, the Court should find that

the OCCA reasonably applied Strickland in denying Petitioner’s underlying ineffective assistance 

of trial counsel claim, and in turn, his related ineffective assistance of appellate attorney argument..

At its core, Petitioner’s stance suggests that his attorney should have asked questions so to 

prove that Ms. Dyer coached H.D. and that the child’s story was implausible. But as just noted, 

“counsel’s decisions regarding how best to cross-examine witnesses presumptively arise from

sound trial strategy.” Richie v. Mullin, 417 F.3d 1117, 1124 (10th Cir. 2005); see also United

States v Dormer, 440 F. App’x 639, 642 (10th Cir. 2011) (“[Ljike most trial decisions, [a] trial 

counsel’s decision whether to cross-examine and what questions to ask [is] presumptively

24
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reasonable.”). Here, Ms. Monsalve testified 

never had the opportunity to molest H.D. 

questioned Ms. Monsalve about her and Petitioner’s 

Id at 34-37. Further, H.D.

Day 3 at 95. Trial counsel’s decision 

sound strategy. Additionally, Petitioner’s

assaulted, just not by him.

questioning witnesses to establish that Ms. D

vindictive, (3) and had

extensively in an attempt to establish that Petiti
oner

at their home, Tr. Day 4 at 4-49, 75-79
and the attorney

bedding, to show H.D.’s description 

only mne-years-old at the time she testified at trial
was

incorrect. was
. Tr.

not to aggressively challenge a young chi,d was clearJy 

entire theory at trial was that H.D. was sexually 

attorney spent extensive time
See supra at 9- To that end, Petitioner’s

yer. (1) had a drug problem; (2) was untruthful and

a motive to implicate Petitioner. Tr. Day 2 at 93-153 (cross-examining Ms. 

oner’s sister), 173-78 (questioning Petitioner’s
Dyer), Tr. Day 3 at 154-169 (questioning Petiti 

mother), Tr. Day 4 at 4-49, 75-79 

Petitioner). Trial counsel 

eliciting damning testimony about Ms. D

(questioning Ms. Monsalve), 82-148
160 (questioning

could have reasonably believed that he would be more successful

yer from these witnesses, rather than getting Ms. Dy
erto

admit to perjury and coaching. See Ellis 

(finding the OCCA reasonably applied Strickland
v. Raemisch, 872 F.3d 1064, 1088-89 (10th Cir. 2017) 

where it found counsel engaged in sound trial
strategy when he used cross-exami 

ther’s] allegedly vengeful attitude and her

mation of other witnesses to try and establish “
evidence of [the 

children’s alignment with her”). Finally, Dr. Waters
mo

had already made it clear that h 

124. Whether “the medical profession” 

(which she denied

e examined H.D. several days after the alleged rape. Tr. Day 3 at

would believe that Ms. Dyer was negligent for ,th
e delay

and trial counsel thus had no duty to
causing, Tr. Day 2 at 125) is not relevant

ask the question.
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Forth

the witnesse
ese reas°ns, the OCCA 

s was not deficient, 

under Strickland.

d‘ Ground O

reasonably found that triaJ

ny related ineffective
counsel’s conduct in 

assistance of appellat
questioning 

e counsel claim

and a
necessarily failed

ne (2)(Fact 4) 

at a hearing in conjunctio
Accordimg to Petitioner,

n with his first trial, da licensed psychiatrist, g 

to devel
r. Ray Hand, Ph.D.,

allow H.D.

rviewj.” pet at 21.

interview leads

ave testimony that Ms-Taylor “seemed in
a Furry and didn’t

fm HD.’s forensic intervi
op a narrative before aslcing the next question

Tetitioner says that Dr. Hand also

to more “fantastic details”
testified that using anat 

ren. Id.
omical dolls in a forensic i

from child
After hearing Dr. Hand’s testigranted the State’s 

frird and final trial 

challenged the trial 

Appellant at 38-43.

the trial -4 in Saf °f asked
specific court minutes outlinin tf ltS fUllng 0n any previous ^ the Second 
same announcement at thi l 8 he ruIwgs’ wouldstLd Th ! m,°tl0ns’ with the
ruling on the a£to®‘^ trial, specificallt 5 ml C°Urtmade^is 
believes that this announcing hearsay Yemeni t0 the previo^
Defense counsel never filed^ Preserved this issue for an! apparen%
mtended to call the witn^ Separate witness list and h;/P?' He 1S mistaken 
caii Dr. Hand- did not r t?' °n the witne« list from tt r " specificalfy say he

any offer of proof statins that h°US fUlmg COnceming Dr HanZ’^ n0t asJc the 
caIied to testify. ThiscnIlthewanted to call Dr Hand n u ** didnotmake 
£al, not incidents which o IBviewin« «mes raised he WouId aay if
[Petitioner] ever intended ter 7? before his &st mistrial [Z n?’s] fast, full, 
regarding any ruling prohibit3 I ^and in fris trial and the S n°thing indicates

& “i;sDr- ^

lm°ny, the trialmotion to exclude th courte testimony. FeJonyMot.
Tr. at 176-226. At Petitioner’s3 the attorney did not re-urge the issue, 

exclusion of Dr. Hand’s ^

rejected the claim, holding;

Nevertheless, appellatecourt’s counsel 

appeal. Brief ofm°ny on direct
The OCCA rei
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OCCASummary Order at 6-7. 

^ Ground One (2)(F 

ineffective assistanc
act 4), Petitioner claims hi 

counsel claim because the 

thus preserving the i

reasonably rejected this claim,

not prejudicial.

Is appellate attorney should h
e of trial ave raised an

attorney failed to fiJetestimony from Dr. H

should find that the

issue f0

a motion toand, use
e issue for appellate review.

tee Pet. at 21.eOCCA The Court

ure to preserve the
as trial counsel’s failr appeal was

The State m°ved to exclude Dr. Hand’s testi

Merviewing technique.
stimony because he did 

« a hearing, the trial

on forensic i not qualify as an expert 

court agreed finding;
' 0r-at 133-36. Aft

his familkri^withhls^o13"' Hand’S testimony that he 
re,’f -pon vLus aX“Td'C “lerview“8 t=chniq» J T.?“? ®» K* of 
«>Ily tell and Show thi/S, "d f'!'SOns ■ ■ •. but say it>s baS S He

"--w^ttshisspecihc^S,^-^

He hasn’t been

it.

to be
f just don’t think

Felony Mot. Tr. at 226. ied your burden.

The OCCA would have reviewed that decision for

at *8 (Olda. Crim.
an abuse of discretion.

-,2018 WL 2451792 ^ee Bramlett v.
APP- 2018). In so doi

recognized that a defendant h °mg, the OCCA would 

present a defense, but that the “
as a constitutional right to

to present a defense ultimatel 

Tryon

‘righty turns on Whether the
evidence at [the defeadmissible. ’” ndant’sj disposal isv. .. p 3d

2018 WL 2531331,
(citatio at *12 (Olda. Crim.n omitted)). And i APP- 2018)

expert unless he or she has

m Oklahoma, a witness
cannot testify as anthe relevant “knowledge, skill,

experience, traini 

or data, (2) the testimony
mg or education”

isthe product of reliable
and (1) the testimony is based

! Principles and methods, and

°n sufficient facts
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he fral co“'s findings, the OCCA 

WL 2451792, at *9 (finding no abuse 

qualify as an

(affirming the trial 

showed the

0Ida- Stat. tit. 12, § 2702 

e decision.

• Based on
would have likely upheld th 

of discretion in the trial 

guez v.

See Bramlett, 2018

court’s finding that witn
^.24IP,3d214,22J(0|dic

ess did notexpert); Cuesta-Rodri

App. 2010)court's exclusion of apsychol
ogist’s testimony where

“nothing in thedoctor had “any specialized knowledge 

expert in [the re,event field)''). As Wa]

record”
“framing... that would qualify Ilim

counsel's conduct was thereto
as an

re not ineffective, the OCCA 

aim on direct appeal.

then reasonably found that appellate counsel had no
obligation to raise this cl

e. Ground One (2)(Fact 7) 

argues that his
Next, Petitioner 

assistance of trial
appellate counsel should have 

on grounds that trial

Waters, and while the forensic,'

raised an ineffectivecounsel claim 

during testimony from Ms. Taylor, Dr. 

Pet. at 24-25.

sleeping, see Tr. Day 3a

counsel failed to object to sleeoi
eepmg jurors

interview was playing.

m that jurors were

S ^1 notes (noting sleeping

e °CCA implicitly

However, the record lacks 3ny SU^ort ^ Petitioner’s clai
Payj/w, and the trial 

evidentiary value.”
court held that Petitioner’

Order at 2. The Court
jurors) had “no 

rejected the 

Coddington

may presume that th 

counsel claim
underlying ineffective

assistance of trial
on this ground. e.g.,

81 *20 0VJ>. Okla. Sept. 15,

v- ffom/, No. CIV-ii

2016) (unpublished district,

issue, holding “The bottom line is 

found, there i

-1457-HE, 2016 WL 4991685,

court order) (fading the occ.
reasonably rejected a sleeping juror 

As the OCCA 

missed any of the 

applied Strickland when it held

™t petitioner’s claim lacks 

juror was
a factual basis, 

actually sleeping or that she mi
Is no evidence that the i 

evidence.”), hi turn,presented
the OCCA therefore

reasonablethat appellate counsel was not ineffective for failta
g to raise this claim on direct appeal.
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f. Ground O~>ne(2)(Fact 8) 

attorney failed to 

6 corroborated, and that the

According to Petifi 

testimony had to b 

Petitioner blames hi 

^ Howev

oner> his trial
H.D.’s request a juiy instruction 

State had to “elect
stating that

a crime.” pets appellate at 25.counsel for faili

eOCCA would noth 

testimony was sufficient! 

error in the State’s ti

lng t0 challenge this
conduct on directer, as noted, th 

importantly, H.D.’s

appeal. See
ave required corroboration!

10n Jn this case, and, more
y corroborated. 5^Further, there 

Under such circu 

attorney’s fail 

Crim.

°n- inyi-a at 34-35. 

no Prejudice in trial 

WO P.2d l08l, 1107 (Okht. 

counsel’s failure

was no
ffleframe listed in the Infomtati

mstances, the OCCA 

ure to request such in 

A»- I»9) (flndillg „0 .

reasonably applied rSTric/;/, 

structions.
to find

v. 5W,

assistance

ere was otherwise “

meffecfive
of trialcorrobora ti°n jury instruction where th 

underlying decision, th 

not ineffective for fain

to request
-With this ample corroboratiion in the 

in finding that

record”).e OCCA reasonably app]ied Strickl

m§ to raise the claim

Ground O

counsel was
appellate

on direct appeal.
g-

ne(2)(Fact9)
Petitio

Dyer’s brother) is a 

relevant time period.

rhe OCCA has held:

«r wanted to can jMesHekja 

registered
as a witness at trial to

establish that Mr. Hekia

during the

offender and hadsex
unsupervised access to H.D.Pr. Day 4 at 162-64.

Before evidence tend'

the crime itself. Then* ™ * n the Part of another j ther Pers°n with
to point to another rati T be evidence of acts or ci 3rds the commission of
sttch proof of cctonecdon ,he as,<!nd clear]/

clearly to point out some ^ ^ SUcdl a train of facts n 5 there must be

t0 poiMto ^
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Go^ v. '9P'3dl2SS, 1275-76 (01d,

the State previously moved to 

to link Mr. Hekia with 

court sustained th

a- Crixn. App. 2005) Ccitati

delude such testim 

an overt act

Citing Gore, °ns omitted).

Petitioner lacked °ay; on grounds thata«y evidence 

0r- at 341. The trial 

re-raised the issue at trial 

4 at 164-74. Accordi 

been living at Ms. D 

PbD. Id. at 172,

H.D. constituting a crime against 

and when Petitio

e opportunity to call the wi

e motion, id. at 35^
ner’s, the attorney 

witness. Tr. Day

e that Mr. Hekia had

C°urt again denied him th

mg t° the court, Petitioner lacked any admissible evidenc

question or that he had .ev
yer’s parents ’ home at the time in

er been alone with

According t0 Petitio
ner> his trial attorney should h

developed andevidence in his ave
“Attachment C” presented theso as to overcome the State's objectio

ineffective for fail;

Petitioner’s

Was ns, and appellate 

See Pet.
Wg t0 challenge the trial counsel

attorney’s omission.
“Attachment C” at 25-26. Butconfirms only that Mr. Hekia is

conviction, and that he ,jved with Ms. D 

at 1 (explaining the do

a registeredan indecent 

C, passim-,

sex offender, based on 

Attachm 

mt establish that 

• nnght have been at 

was

exposure

yer’s mother.■see a/yo Order ent
““nts). ™s evidence doea

‘““"'hi''115-admitted that H.D

Si“e as ^ Hekia, the was

Mr- Hekia was ever alone with H.D., 

iter mother’s house at the

adamant that H.D.with him.

Mr- Hekia, and, i

Tr- Day 2 at 140-42. never alone 

ever alone with 

Pr. Day 3 at 

r• Hekia, 

court, 

a s testimony.

counsel was not ineffective

More spelling, HD.aiso denied tha, was

ever saw him at her grandmother’s h 

any evidence of any

oner’s trial attorney had

to fact, denied that she
105. Finally, Petiti

towards H.D. 

toere is not a reasonable

As such, the OCCA

ouse.oner fads to point to 

So, even if Petiti overt act, performed by M.

presented Attachment C” to the trialprobability that the trial court 

reasonably applied rSfr/cK
would have allowed Mr. Heki 

®^in finding that trial
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for failing to present “Attachment C” 

raise the meritless claim
to the trial court, and thus appellate

counsel had no duty to
on direct appeal.

4‘ Ground One (2)(Fact JO)

Finally. Petitioner beli
^ves that his appellate attorney should ha

ve raised a claim on direct 

oner of the “trial

aPpeal accusing trial counsel of failing to fully advjse Petitj 
presenting the State’s plea offer. pet a( 26_27 

Wm that h

strategy” when
Petitioner explains that trial

esses discussed in Ground One
counsel never told 

(2)(Fact 3). at 27.
e was not calling the witn 

direct appeal, Petitionerprevail on But to
would have had to “show that but for the ineffecti 

Plea offer would have been presented to th
counsel there i 

(i-e.s that the defend

ive advice ofIS 2 reaS0nable probability that th

e courtant would have
withdrawn it in light of interveni

accepted the plea and the
prosecution would not have

mg circumstances), that th
e court would have accepted its te

rms would have been le

and that the conviction 

than under the judgm

rms,or sentence, or both, under the offer's te

ss severeentand sentence that in fact
164 ('2°1Paramount to that, Petiti

were imposed.” v. 566 U.S 

oner would have to prove that “a
■ 156,

Plea agreement was formally 

2017 WL 2384198

offered by the government.”
United Stat Cortez-Diaz, No. 11-20031-01,es v.

at *2 (D. Kan. June 21,

Aside from claiming that he

2°17) (unpublished district
court order), 

would have taken the plea, Petiti
oner points to 

to prove that the State

that his no evidenceappellate attorney could have

offered Petitioner a

Thus, the OCCA

presented to the OCCA
actually 

court would have accepted it.'2
formal plea agreement duri

mg trial, or that the
reasonably found that

Prejudice under Strickland.

appellate counsel’s failure
to challenge trialconduct did not constitute counsel’s

nothing relevanttta StBrief ‘* «. bn. the C

ourt finds
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'• Sumniaiy of Ground One
(2)(Fact l)-(Fact 10) 

cannot show that the OCCA

For the reasons discussed above, Pefifi
oner

applied Strickland vfonUK unreasonablyuud, implicitly, that trial
counsel’s conduct wprejudicial at trial. 

merit on di

as not deficient and/or 

erefore lacked

And, because the underlying trial counsel claims would have th
n-ect appeal, the OCCA furth

er reasonably applied Stricklcndin fcdin 

appeal would have b
likelihood that the g no reasonableoutcome of the direct 

counsel’s conduct.
different had appellat 

784R3d-gm.5; Qyg-fe im p

eenchallenged trial e counsel
Fairchild,

id_at_1202.

Infection Of the Trial
Petitioner claims that his trial

and Ms. Taylor and that th
™ tally infected with perj„red testimony from Ms. Dyer

-e false testimony. *ePet
“ ChaI,e”£es his appellate attorney’s fail 

The Court finds that th

e prosecutor knowingly allowed th
31-37. ^ Ground One (3), Petition • at 27-28.

00 direct aTPeaI- id. at 27-23 

States Supreme Court Jaw in rejecting this claim.

It is true that “fa] conviction 

fundamentally unfair,

ure to raise this issue 

reasonably applied Unitede OCCA

obtained by the knowing use
°f perjured testimony is 

e false

v. Agurs, 421 U.S. 97,103 

new trial is required if the 

affected the judgment of the jury.”), 

witness’s testimony alone do

and must be set aside if there is
any reasonable likelihood that thtestimony could have

0976);
affected the judgment

of the ju,y.” UnitedStat
also Giglio v. United States, 405 U.S 

false testimony could . . . in

However, as

see
• 150, 154 (1972) (“A

•many reasonable likelihood have

noted above, “fcjontradictio™
and changes in a

constituteperjuryanddonotcreate not
an inference, let al

one prove, that the prosecution knowingly 

1563 (10th Cir. 1991)-

presented perjured testimony.”

Gordon, 657 p. App’x 7733
v. Triwy, 926 F.2d 1554j 

779-80 (10th Ci
United State 

has explained:

see also
ir. 2016). Indeed, as the Tenth Circuit

J V.
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Discrepancies in testimn

*»— -

wonfteraMd“‘-^itsrtrgeUnited St ates v■ Frazier, 429 F. A
PP x 730, 734 (1 Oth Cir. 2011).

Cn post-conviction Petition*
’ t,tl0ner Med all his evidence

numerous exhibits did 

Order at 1-3.

attempting to 

court rejected his

witnesses Prove the various 

allegations, finding hisnot support his suppositions. border of Summ
ary Disposition atDie OCCA affirmed the at 10; 

presumes that the
final order, and this C

OCCA also found that the ourt therefore
alleged inconsistencies i

w the witnesses’testimony didperjury. 

there has been

not amount to‘Wn v. Chatman, - u.S
135 S. Ct. 2126,

°“ rea!„ned “ reject,^
2127 (2015) (holding that 

a federal claim,’
fwjhere

should • ■ federal habeas 

or rejecting the same claim 

Presumes that th

presume that ‘lat courtser unexplained orders upholding that judgment
rest upon the 

factual finding 

evidence sufficient to 

408, 409 (10th Cir.

same ground.’’’ (citation
onutted)). This Court further 

finds that Petiti
s are e court’scorrect and

oner has not presented clear and 

ess. tSee Rivera
convincing

v- 122 F. App-x 

presumption of correctness

rebut that Presumption of correctn 

2°05) (holding petitioner h

Urt’s fiactual findings wl
ad failed to rebut the 

he introduced 

v-01197-WDM-MJW,

court order) (noting that the

afforded to the state co 

contradicts the findings”) 

*20 (D. Colo. Ju

lere
no new evidence . ■ • that

2009 WL 1600556, at

1 Co/e v. Zavarcts, No. 07-c
ne 4,

made a factual findi

2009) (unpublished district

ng that the relevant testi state appellate court
stnnony did not constitute new

did not P«J^ and. beesuse petitions 

umption and instead wanted th

Present any additional evidenc

to “reweigh the evidence 

T- App’x 328, 334 (1 Oth Cir.

6 to overcome that preS
e courtPreviously presented,”

presumingthatfindingtobe
correct), aff’d, 349 

reveals Cole has presented no
2009) (“A review of the full

record
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evidence that his 

argument sufficient to 

wrong.”).

conviction was based

“tow that the district conn's
on perjured testimony. Norllast

e Presented evidenc 

issue was debatabl

e or
conclusion on this i

e or

Additionally, Petiti
oner’s trial attorney

repeatedly challenged Ms. D

e and Petitioner disputed and c
motives, and both Ms. Monsalv yer’s truthfulness and
Tr. Day 2 at 93.154. Tr. Day 4 at 4-49, 

testimony, attempted to

ontradicted Ms. Dyer’ 

The attorney also
s testimony, 

challenged Ms. Taylor’s
75-78, 90-148. 

show she performed a bia
Sed and leading interview.84-87. Finally, and most si Tr. Day 3 at 50-72,

significantly, both of these
witnesses 

describe Petitio

H-D-’s testi served only to set them°”y- To^‘end, the ^ heard ftD

on her, (2) requiring her to

stage for

(1) performing oral sexner:
Perform oral sex on him,

jurors that thi
“d (3) putting his pe„is teohState’s Ex. 3. H.D. told the i er vagina. Tee

is was aii true, Tr. Day 3 at 96-97
'bat H.D.’s physicaj

if Petiti

and Dr. Wat

134,136. So, even

ers testifiedexam was highly consistent with thi
s abuse. Id at 130-3],

°ner could overcome the
Presumption that th 

Supreme Court law in c

ave affected the i

e testimony didOCCA ”°t const*tute perjury, th.reasonably applied federal

oncluding that Ms. Dyer and Ms. 

e judgment of the Jury. Thus, ^ ^ ^

°nally ineffective

Taylor’s testimony would noth

reasonably applied Strickl
^riin holding that appellate c 

mg to raise a due process c„.imb
ounsel was not constitutiforfaili

ed on perjured orfals
e testimony.

“Require ^V0,Vi,,s ,,le T™' C
me ~ Ground One (4) °urt’s Failure to

Next, Petitioner 

aPpeal that the trial 

Petitio

argues that his appellate

°ourt failed to
counsel should have raised 

require the State to “elect a crime.”
a claim on direct

Pet. at 28-29.ner argues the time fr Speciflcally,ante in the Information was too 

reasonably rejected this a„egation
broad. Tee ///

“”fa SfrMW, because ^

x - that the OCCA The Court should find(

urgumentlacks merit. underlying
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Oklahoma has Jon
8 «>« “ftjhe Un/ted Stat

an accused person be informed
es and Oklahoma Constituti 

must defend.” /Vfer

ma gives notice through

accused.” The

require that ons
of the chaarges against which he^,917P.2d980,985(Olda.Crim.

a “charging document known as
APP' 1996). To that end, Oklaho 

the formation, which
is filed against an 

constituting the offense,

Information must
set forth a statement of facts 

sentials of the crime, and should “ sufficient to describe the 

on understanding to know
enable a person of comm

what charge they must be against 

e at which an 

-°r information; but i, may be alleged

except where the time is a material

other words, an Information is “sufficient”

~a,seme,hDe prior to the time offfltagthe

1. ;ould have denied relief.

Prepared to defend.” Id However, “(t]he precise timoffense was committed need not be st
ated in the indictment ori

to have been committed at any time befo 

mgredient in the offense.”

when it is clear that “ 

indictment or information.” 

appeal,

(Olda. Crim. 

old child

re the finding thereof,

°kla. Stat. tit. 22, §405. hi

the offense was

on.”

rtis clear the OCCA w
Kimbro v- State, 857 P.2d 798, 

oral sodomy on

APP- 1990) (holding 800
an information alleging forcible 

gue for alleging

undue risk to child victims who fo 

on which the

was not unconstitutionally va 

would create

a seven-year 

of time and noting:

e reasons are unable 

also Burling v. Addison, 45J p 

Oklahoma Information

a seyeral month spanTo hold otherwise

r Iegitimatto specify the date

App’x 751, 76« (lo,h Cir 

which alleged sexual

or dates
y were molested.”);

(finding no due process violation in an

abuse throughout a six-year time span).

5- Petitionert Underlying Claim 
Ground One (5) g

ieves that his

Prosecutorial misconduct allegatio

(1) misstated evidence

Involving Prosec
utorial Misconduct -

Petitioner also bel
appellate counsel ineffective for faiHwas

nig to raise a 

Specifically Petiti0
direct appeal. &<? pet 

and misled the i

n on
• at 29-37.claims that the State: ner

'jury into believing Ms. Dyer had no

35
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motive to “fabricat

about Petitioner’s guilt; (4) asked the i
(3) asserted a personal opinion esses were lying;

jury to give H.D.3nd & ^owingiy allowed neri 

The Court finds that th

claims, and thus the related i

sympathy; 
Dyer and Ms. Taylor, itf at 17. 29-37.Perjured testimony from Ms.

e OCCA reasonably rejected the u 

ineffective assistance of appellat
nderiying prosecutorial misconduct

e counsel claim.To “succeed on his
counsel’s failure-to-fraise] clai

aims, he must show that the 

Hanson, 191 F.3d at 837.

r°Per argument unless, viewed

prosecutorial-misconduct claims themselves have underlying

That is, the 

m the context of the 

jury’s verdictfj [was] 

tf/jo Donnelly v.

unconstitutional

merit.”
OCCA would not ha

ve granted relief “for imp

ments rendered th

v- 400 P.3d 834,

■ 637,

trial with unfairness

whole trial, the state 

unreliable.” ■ 

DeChristoforo, 416 U.S 

if it “so infected the 

process”).

e trial fundamentally unfair,
so that the i

863 (Okla. Crim.

0974) (holding that
APP- 2017);, see

a prosecutor’s conduct is 

resulting convictionas to make the
a denial of due

a. Alleged Misstate

ses the prosecution of mi

ment of Evidence
Petitioner first accu

Pet. at 30. But a
isstating the evidence im closing argument. See 

drawing inferences 

795 (10th Cir. 

was well within its rights

Prosecutor is allowed a reasonable amount of latitude infrom the evidence during closin 

1998) (citation
g summation.’” 7/wa//v. Reynolds, 139 F.3d 768,

omitted). So, the OCCA re
asonably found that the State

to draw inferences fr­
om the testimony of Ms. D

yer, Ms. Taylor, and Petiti
oner himself. Further,“fi]n evaluating whether improper prosecutorial 

court] view[s] the comments within the
comments render a trial fundamental,

y unfair, [a
context of the trial as a whole.” ZW/, ]39F.:3d at 794.

aylor and heard Petiti 

comments, when viewed in

Because the jury heard
evidence that contradicted Ms. Dyer and Ms. T

testimony, the OCCA oner’sreasonably found that the prosecutor’s
context,
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did not render the i 

in find that appellate

jury fundamentally unfair. In turn
>the OCCAth

counsel had no obligation to raise this claim

Regarding Petitioner’s Guilt Express,on Personal Opinion

en reasonably applied sSb-fctf**/ 

on direct appeal.

Petitioner next alleges that th
prosecutor called him a liar, expressed 

a personal opinion that Petiti 

counsel should have raised this issues

a personal opinion 

oner was guilty. So, 

on direct appeal. See

that H.D.

according to Petitioner, his appellate 

Pet. at 31.

W“ ‘he truth, and expressed

'• Calling Petitioner and His Witn

examples does th
esses Liars

Notably, in none of Petitioner’s
e prosecutor actually call Petitio

witnesses liars. See id. ner or his
Instead, the State

commented on the evidence. and asked the jury to draw 

oner had committed the crime.
the conclusion that H.D. 

at 180-90, 212-19. That this

had been abused and that Petiti
Tr. Day 4, 

and/or his witnesses

r a prosecutor to direct the jury’s

argument may have 

fflt is not improper fo 

or diminish a witness’s

suggested that Petitioner
were not truthful is irrelevant. “ 

to evidence that tends to enhance

F'3d *113, 1132 (loth 

prosecutorial misconduct claim.

attention
credibility.” Thornburg v. Mullin 

reasonably rejected this

422
Cir. 2005). Thus, the OCCA

underlying

Vouching for H.D. a 

closing arguments, the State asked the
nd Expressing an Opinion

jury to consider Dr. Waters

on GuiltAt one point in 

testimony that H.D.

suspected penile penetration.”

rotssing her hymen, her vaginal opening appeared large, and that hewas

Tr. Day 4 at 215. The prosecutor then said:

lere, that [Ms. Wejis’this lljftat [HD be“eve everybody's lying

have to believe that she wasn't abu ed thev “ '7 J'°U believe *enyou 
she wasn't abused, but she was if 1^ -king
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Id.

Thereafter, the State
commented:

and that dm
was abused

that :'-a « « hand. You have to go back to
TakhG. a fccwion. And once you find that the St/T mstructions’ and you have to

What do you think i 
that you find him so. is appropriate? [Petitioner’s] guilty of this,

and I ask
7<7 at 218-19.

In genera], a 

witness. See Hanso 

his or h

prosecutor should not express an opinion 

797 F.3d at 837 (“‘It is unprofessional
the credibilityon

or guilt, of a

conduct for the prosecutor to
expresser personal belief 

guilt of the defendant.
or opinion as to the truth or falsity of any testim

ony or evidence or the
(citation omitted)). Howeve

F an argument only becomes “i
impermissiblevouching” if 

in the witness’

the jury could reasonably believe
thattheprosecutorisindicatin

g a personal belieforedibility, either through explicit penpal
assurances of tire witness’ veracity orby implicitly indicating

that information 

omitted). Here, the State did 

oner was guilty, 

jury. Thus, the OCCA

not presented to the i
JUiy supports the witness’ 

assurance that H.D.
d‘d ‘he Sta‘e it knew information

testimony.’” Id (citation 

was credible or that Petiti 

presented to the i

not make a persona]

nor
not

reasonably found no prosecutorial misconduct or
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fundamental unfairness in these 

no related ineffective assistance of appellate

comments, and in turn, 

counsel.

C. The State’s Attempt to Evoke Sympathy 

Petitioner also claims prosecutorial misconduct b

specifically, suggesting that Petitioner did not love H.0., 

she would have to live with what happened the rest of h 

In relevant part, the State told the jury:

Those are two Inf ^ Ma™e family-’

™ it ' M ~ I love my6dauf terd ^He

reasonably applied Strickland in finding

ased on the State’s evoking sympathy for

that she was heartbroken, and that 

er life. See Pet. at 17.

H.D.,

Absolutely. By her fathtnl^th^ Sexually abused?

f What’s appropriate [for punishment]? What’s 

for (H'DJ k Wat is
appropriate? Two years after 

1 an appropriate punishment

Tr. Day 4 at 189-90,219.

While it is true that a prosecutor’s remarks directed to 

are not condoned, see Moore v. Gibson, 195 F.3d 1152, 

a then

encourage sympathy for the victim 

I172&n.ll(10thCir. 1999), the jury saw 

to perform oral
seven-year-old H.D. 

ejaculating into her mouth,

describe Petitioner forcing her
sex upon him, 

vagina. See supra at 8. Thus, the
and putting his penis inside her vam 

State’s evidence had already likely created jury
sympathy for H.D. before closimg arguments and
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the trial court instructed the r 

■ • • deliberations . . .
ejury that it “should not let

•” Or. 403. In
sympathy, sentiment or prejudice enter into

combination, the OCCA
reasonably concluded that the

comments did not render Petitioner's trial fir 

(finding th
ndamentally unfair. See Moore,

195 F.3d at 1172-73
e prosecutor’s sympathetic remarks did not

render trial fundamentally unfair where the 

victim through the evidence admitted at trial 

sympathy enter into deliberations).

jury was hkely already sympathetic to the

and thejury was. instructed not to let such

<<• The Stale's Alleged Use of Perjured Testira
ony

Finally, Petitioner accuses the State of using perjured testimony, pri

““ ^ aUegeS » counsel shouid hav

Again, the Court finds that the OCCA

imarily from Ms. Dyer 

on direct appeal, 

no prosecutorial

e argued this
See Pet. at 31-37.

reasonably found
misconduct, and then 

was not constitutionally ineffective.

reasonably applied Strickland in finding that appellate
counsel’s conduct

To prove 

showing: (1) the 

testimony was material.

prosecutorial misconduct based on this claim, Petitioner bears the burden of
testimony was in fact false, (2) the 

See McBride

v. Caballero, 277 F.3d 1235,

prosecution knew it to be false, and (3) the 

v. United States, 446 F.2d 229 232 (10th Cir. 1911)

1243 <*. M02). As discussed above,

s. Dyer and Ms. Taylor>s testimonies

also United States 

Petitioner has failed to 

constituted

; see

prove that the inconsistencies in M

Perjury or that the inconsistencies about
which he complains were material to the 

Accordingly, the OCCA reasonably applied 

net claim, and thus reasonably applied 

assistance of appellate

question of guilt or innocence. See supra at 32-34.

federal law in rejecting the underlyingprosecutoria, miscond

Strickland in denying relief
Petitioner’s related ineffectiveon

counselclaim.
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6' InV0,VinS “e AdmiSSi“”

The trial court allowed the State to admit and publish to the jury
a recording of H.D.’s

forensic interview. Tr. Day 3 at 89. Ms. Dyer and Ms. Taylor were also permitted to 

statements made to them. See supra at 7-8. Petitioner alleges that this
repeat H.D.’s

was allowed in error,
because: (1) H.D.’s statements had not been sufficiently 

hold a hearing
corroborated; (2) the trial court failed to

reliability; and (3) the State did not make known theon
particulars of H.D.’s

statements “10 days in advance.” Pet. at 37-39. In turn, Petitioner alleges that his appellate

attorney was constitutionally ineffective for failing to raise these
arguments on direct appeal. See

id. The Court finds that thi OCCA reasonably rejected these claims.

Under a specific exception to the hearsay rules in Oklahoma,

old describing acts of physical or sexual conduct performed on or

out of court statements made
“by a child under thirteen years

with the child” are admissible, 

the relevant statute, the trial court is required to hold

Folks v. State, 207 P.3d 379, 382 (Okla. Crim. App. 2008) . Under

a hearing, outside the jury’s presence, to
determine whether the statements are trustworthy. See id. 

Here, the trial court held such a hearing on April 8, 

be inherently trustworthy. Felony Mot. Tr.

need for independent corroboration under the

2011, and found H.D.’s statements to

at 54-167. And, because H.D. testified at trial, there 

statute.
was no

See Okla. Stat. tit. 12, §
2803.1 (A)(2)(b) (requiring “corroborative evidence of the act” when a child witness is unavailable

to testify); see also supra at 15. More importantly,
even if corroboration was required, it was

accomplished. See id. at 16-17. Finally, Petitioner was given a copy ofH.D.'s forensic interview

before the April 8,2011 hearing, see Felony Mot Tr. at 57, and the record fails to establish that 

his attorney did not have access to all the relevant state
ments within the necessary time period.
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of his direct appeal would have b 

reasonably applied Strickl 

claim.

een different had he argued these i
issues. As such, the OCCA

and when rejected Petitioner’s ineffectiv 

The Court should therefore deny habeas e assistance of appellate counsel

relief on Ground One.
^ Ground

In Petitioner’s Ground T 

unfair through “a 

bad person.”

wo, he claims that his entire trial

Plethora inadmissible evidence”
was rendered fundamentally

intended to 

should deny habeas relief on this claim.
Prove only that Petitioner was

Pet. at 41-42. The Court

A. Clearly Established Law

Petitioner’s 

Oklahoma law.
argument focuses on the State’s i 

However, “it is not the province of a fet|eral hb 

state-law questions. In

introduction of evidence i
m violation of

eas court to reexamine state-court 

court is limited to

determinations on 

deciding whether a 

Estelle

conducting habeas review, a federal

conviction violated the Constituti
on, laws, or treaties of the United States.”

v. McGuire, 502 U.S. 62, 67-68 (1991). “Nevertheless, when a stat
e court admits evidence 

ue Process Cla

that is ‘so unduly prejudicial that it 

of the Fourteenth Amend
renders the trial fundamentally unfair, the D 

mechanism for relief.’”
use

ment provides
Ochoa v. Workman, 669 F.3d 

825 (1991)). So, this

H30, 1145 (10th Ci 

Court’s

ir-2012) (quoting Payn Tennessee, 501 U.S. 

admitted the relevant

e v.
808,

concern is not whether the trial court 

Oklahoma law, but whether th 

Petitioner’

evidence in violation of
e OCCA

s trial fundamentally unfair, 

question of whether evidence

reasonably determined the evidence did 

See> e.g„ Ochoa, 669 F.3d at
not render 

1144 (holding that the

made “without regard to 

pursuant to state law” (citingEstelle, 502 U.S.

renders a trial fundamentally unfair is
whether the evidence

was properly admitted
68)). at 67-
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B. The OCCA’s Ruling

Petitioner raised this data on direct appeal, and the OCCA rei

about thel/rriarriage'anr/detan^of met?™“aI1°™S(Ms-IDyer's 

child victim, H.D. [Petitioner sj relationship with the

the aSonS rfMXm^A[P' ** ^ cond“d“<

bad acts required reversal. The analogy is not ant* ?j^evidence ofother crimes or 
m Coates had no relevance to the Zrse nf, ™e,*e evidence°flbad.acts 

' issues at trial DefeSJ?' had
through cross-examination of [Ms Dyer! 'hT tu ^ °f this evidence
[Petitioner] himself. The entirety of [Ms’ Dyer’sX ^ °Wn, Wltnesses> “eluding 
[Petitioner], and [Petitioner’s] Lory with^ nJ Stm°ny ab°Ut her hist0^ with 
defense. [Petitioner] claimed he did not m RD/’Seems to suPPort [Petitioner’s] 
coached H:D. to accuse [Petition^i^^ ^ ^

OCCA Summary Opinion at 5.

rejected it, holding:

relevance to the

The Court may presume, through the OCCA's rejection of the claim, 

evidence did not tender Petitioner's trial funda 

decision reasonable.

that it found the 

mentally unfair, and the Court should find that

Ms. Dyer certainly described Petiti 

OCCA noted, this testimony 

able to

oner as a less-than-caring husband and father, but 

was useju, to Petitioner, defense, as he and his wtaesses were then
as the

counter with testimony that Petitioner loved 

lying, vindictive, drug-using adulteress
and supported H.D., and that Ms. Dyer was a

who had motive to coach H.D. into naming Petitioner as
her molester. See supra at 14,19,25. Further, when

considered in light of the entire proceedings

’testimony-Petitioner has
-including H.D.’s testimony, her forensic interview, and Dr. Waters 

aintply not shown that the OCCA unreasonably applied federal law 

direct appeal. See, e.g., Lott v. Trammell
when it rejected this claim on 

705 F.3d 1167, 1193-94 (10th Cir. 2013) (findingno
fundamental unfairness through the admission 

otherwise overwhelming). The Court should therefo
of bad acts evidence where evidence of guilt 

re deny habeas relief on Ground Two.

was
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RECOMMEND A Tmivr
For the foregoing reasons, it is

recommended that the Court DENY the Petition fDoc. No.
1J-

^IICEOJ^IGHn^OBJECT

object to this R
The parties are advised of their right to

eport and Recommendation. See 28U.S.C. 63, Any objection must be filed with clerk of ^ ^ ^

“28U.S.C.§636W0);Ked.R.ci,p72(b)(2)M]uretom][ 

and Recommendation waiv 

herein. See Moore

e timely objection to this Report 

and legal issues addressed
“the right *° aB*ltee review of the factual

V. United States, 950 F.2d 656 (10th Cir. 1991). 

STATUS OF PTtmrpp aj 

This Report and Recommendation termi
mates the District Judge’s referral in this matter.ENTERED this 6th day of July, 2018.

BERNARD M. JONES 
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA

)CHARLES ALAN DYER,
)

Petitioner, )
)
) Case No. CIV-16-941-Cvs.
)
)JIM FARRIS, Warden
)

Respondent. )

JUDGMENT

Upon consideration of the pleadings herein and the Court’s accompanying Order of

Dismissal,

IT IS ORDERED, ADJUDGED, AND DECREED that this action be and the same

is hereby DENIED.

DATED this 13 th day of November, 2018.

ROBIN J. -dAUTHRON 
United States,District-Judge'
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA

)CHARLES ALAN DYER,
)
)Petitioner,
)
) Case No. CIV-16-941-Cvs.
)

JIM FARRIS, Warden )
)

Respondent. )

ORDER ADOPTING REPORT AND RECOMMENDATION

This matter is before the Court on the Report and Recommendation (“R&R”)

entered by United States Magistrate Judge Bernard M. Jones on July 6, 2018. Pursuant to

the provisions of 28 U.S.C. § 636(b)(1)(B), the matter was referred to the Magistrate Judge,

who entered an R&R recommending the Petition be denied.

Petitioner filed a Motion for Extension of Page Limit (Dkt. No. 38) and that Motion

is GRANTED. After a review of the court file and Petitioner’s Objection to Magistrate’s

Report and Recommendation (Dkt. No. 39), and considering all matters de novo, this Court

adopts the Report and Recommendation in its entirety. Petitioner has failed to demonstrate

and cannot demonstrate that the matters he challenges in this habeas action were decided

in a manner that was contrary to or an unreasonable application of Supreme Court law.
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Accordingly, the Report and Recommendation of the Magistrate Judge is adopted

and Petitioner’s case is DENIED. A separate judgment will issue.

IT IS SO ORDERED this 13 th day of November, 2018.

IlOBIN J. dAUTTIRON 
United States. District Judge

2
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