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- -DREXEL UNIVERSITY | No. 95 EDA 2018

. Appeal from the Order Entered December 19, 2017
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Civil Division at No(s): June Term 2013 No. 03506

BEFORE: GANTMAN, P.]., OTT, J., and PLATT", J.
MEMORANDUM BY OTT, J.: o ~ FILED NOVEMBER 26, 2018
Lei Ke appeals, pro se, from four orders, made final by the order entered
December 19, 2017, in the Phi_ladelphia Co_unty Court of Common Pleas,
granti‘n'g thé motion for summary judgment filed by Drexel University and
dismissing Ke’s case against Drexel. Ke sued Drexel for, inter alia, breach of
cohtract, a violation of the Unfair Trade Practices and Consumer Protection
Law ("UTPCPL"),! and concerted tortious conduct after he was dismissed from
the College of Medicine in April of 2011. Ke lists ten issues in his 'brief,
challenging the order granting summary judgment based on res judicata.
and/or collateral estoppel, the denial of his motion for partial summary

judgment, the denial of his motion to strike Drexel’s summary judgment

* Retired Senior Judge assigned to the Superior Court.

173 P.S. § 201-1 et seq.



motion, and the denial of his motion for clarification concerning the court’s
refusal to allow him to amend his complaint to add individual defendants. For
the reasons below, we affirm.

.The facts underlying Ke’s complaint are summarized by the trial court
as follows:

[Ke] was admitted to Drexel University College of Medicine
["DUCOM"] on January 25, 2007 and he started his studies in
August 2007. During his First Academic Year, [Ke] received a
“Marginal Unsatisfactory” grade in Behavioral Science and an
“Unsatisfactory” grade in Immunology, both of which required
remediation over the summer.

In his Second Academic Year from September 2008 to May
2009, [Ke] received “Unsatisfactory” grades in all four major Year
2 courses: Introduction to Clinical Medicine, Medical Microbiology,

- Pathology and Laboratory Medicine -and Medical Pharmacology.-

According to the 2009 DUCOM Student Handbook, students
who receive three or more grades of Unsatisfactory or Marginal
Unsatisfactory -in- an Academic Year may be dismissed from
DUCOM.

" The Pre-clinical Promotions Committee of DUCOM met with
[Ke] on May 11, 2009 and decided that [he] should be dismissed
from the School of Medicine. [Ke] appealed his dismissal to the
Dean of DUCOM, Richard Homan, M.D., who reversed the decision
of thePre-Clinical Promotions Committee and reinstated [Ke]
under a.number of conditions. Two. of those conditions were that
the receipt of a grade below “Satisfactory” in repeating his Second
Academic Year, or a grade below “Satisfactory” during his clinical
training would be considered grounds for dismissal from DUCOM.

During the next Academic Year (2009-2010), [Ke] repeated
the four major Second Year courses. that he had previously failed,
and received a “Marginal Unsatisfactory” grade while retaking
Microbiology. While the grade of “Marginal Unsatisfactory”
violated the terms of reinstatement as set forth by Dean Homan
in his letter of July 21, 2009, the Pre-Clinical Promotions
Committee granted leniency and did not dismiss [Ke]. Rather, he
was. granted permission to study for.and sit for the National Board



of Medical Examiners ["NBME"”] Shelf exam to remediate his
“Marginal Unsatisfactory” grade in Microbiology, which he passed,
resulting in a change of his grade in Microbiology to “Satisfactory.”

Another academic requirement of DUCOM is that students
are required to pass the United States Medical Licensing Step 1
exam within 18 months of completing their Second Academic
Year. [Ke] took the Step 1 exam on September 27, 2010 which
meant that he had almost five months of time to study for that
exam after completing the Second Academic Year. Around that
same time, [Ke] also started a Family Medicine clerkship in the
practice of Anthony Sahar, M.D., on September 28, 2010. Th|s
clerkship ended on November 3, 2010, and the Shelf exam for
Famxly Medicine was scheduled for November 5, 2010 '

. At some time between October 10 and October 20 2010,
[Ke] learned that he had failed the Step 1 exam. During the last
week of the Family Medicine clerkship, he decided to defer taking
the Family Medicine Shelf exam until December 29, 2010 and
scheduled himself to take the Step 1 examination again on
December 27, 2010, which was cancelled due to a snow storm.
[Ke] could not start another clerkship until he took the Step 1
exam again. He subsequently took the Step 1 exam on February
10, 2011, but he again failed that exam.

Additionally, [Kel received a failing grade for the clinical
portion [of the] Family Medicine clerkship. He also failed the
Family Medicine shelf.exam, receiving a grade in the lowest 1% of
students nationally. Lastly, he received an “Unsatisfactory” grade

" for the Family Medicine clerkship with Dr. Sahar.

Despite [Ke] having failed the Family Medicine clerkship,
and, therefore, failed to comply with the conditions of his
reinstatement at DUCOM by Dean Homan, the Clinical Promotions
Committee decided that since he had received a favorable mid-
clerkship evaluation, there were some ambiguities concerning
communication to [Ke] and he was allowed to continue at DUCOM
with the requirement being that he would repeat the Family
Medicine clerkship, that he would serve the remainder of his
clerkships in Philadelphia under the supervision of DUCOM active
faculty members, and that the receipt of any grade below
“Satisfactory” in the future would be grounds for his dismissal
from the program. [Ke] agreed to all of these terms and
conditions as part of his continued medical education.



Thereafter, [Ke] completed a clerkship in Ob/Gyn. Though
“he passed the clinical portion of the clerkship, he took the NBME
Shelf exam in Obstetrics and Gynecology on March 25, 2011 and
failed that examination, receiving a score that placed him below
the 1t percentile (bottom 1%) nationally.

Since [Ke’s] failure of the Obstetrics and Gynecology Shelf
exam resulted in his receipt of a grade of ™“Marginal
Unsatisfactory”, the Clinical Promotion Committee met on April 8,
2011 and voted to dismiss [Ke] based on his overall poor academic
performance. He appealed this dismissal to the Clinical
Promotions Committee which denied his appeal. He subsequently
appealed to Dean Homan who also denied his appeal.

Trial Court Opinion, 4/13/2018, at 2-5.

Thereafter, proceeding at all times prb se, Ke embarked on a legal
campaign seeking both his reinstatement as a third year medical student, as
well as compenéatbryva‘nd punitjve_ _damages.2 On November 18, 2Q11, Ke
filed ~sui-t_i"n the Unitéd 'States: DiStrict Court for the Eastern 'Dis‘trict of
Pennsylvania, n.ami_ng VD;'exellénd;Si"x il'.'ld'i_vilduals as defendants (“the federal
action”). His final amended complaint, filed on- July 30, 2013, included
aIIegatiohs_vof:'i.nt'entiqnal racial disérimiﬁa,tidn‘ and }retali‘ation _Qndér' both Title
VI of the.Ci:V.i.vI_li'i,ghts:Ac.t .é'ndj }4'2.-:vPa.¢'.S.v § 1981, a AhoStiIe‘ édu_qétional
environhﬁenﬁt pur_suaht_"t‘o Section 1981, violations of the Family'Education
Rights and Privacy Act and the Pennsylvania Fair Education Opportunities Act,
conspiracy under 42 Pa.C.S. § 1985, intentional infliction of pain and suffering,

and breach of contract under Pennsylvania law. See Motion for Summary

2 For the sake of brevity, we highlight only the key filings and rulings. We
note, however, Ke has moved for reconsideration, appealed, or attempted to
appeal nearly every ruling by every court in this matter.



Judgment, 10/25/2017, Exhibit D (Complaint, Civil Action 11-6708, E.D. Pa).
Later, Ke was granted permission to add a claim for racially motivated breach
of contract pursuant to Section 1981, and discontinue his count for breach of
contract under Pennsylvania law. See id., Exhibits E (Order 12/6/2013, Civil
Action 11-6708), and G (Order 4/1/2014, Civil Action 11-6708).

‘While the federal case was pending, on June 23, 2013, Ke initated the
present -action in the Philadelphia County Court of Common Pleas by filing a
writ of summons and naming only Drexel as defendant. However, in the
caption of subsequent motions, as well as his complaint, and without leave of
court, Ke named 12 additional, individual defendantsv. The trial court first
noted this anomaly in an order entered December 23, 2013, which denied Ke's
motion for pre-corhplaint discovery. In a footnote, the court stated, “The only
defendant in this action is Drexel University. [Ke’s] insertion of various
individuals in the captions o}n his later filings is improper and of no effect.”
Order, 12/23/2013. Nevertheless, Ke filed an amended complaint on January
26, 2014, naming Drexel and 12 individuals as defendants, and including
counts for breach of contract, violations of the UTPCPL, retaliation, civil
conspiracy, concerted tortious conduct, violation of certain- constitutional
rights, and negligent infliction of emotional distress. See Amended Complaint,
1/26/2014. On February 18, 2014, Drexel file.d preliminary objections to the
amended complaint. By order entered March 31, 2014, the trial court

sustained in part and overruled in part Drexel's preliminary objections.



Relevant to the issues herein, the court first explained the only proper
defendant was Drexel:

The docket does not indicate that [Ke] served any of the
defendants with original process as required by Pa.R.C.P. 400 et
seq. Drexel waived any defects to service on Drexel by having its
attorneys enter an appearance on its behalf and by filing
preliminary objections which did not raise any issues regarding
service on Drexel. The attorneys for Drexel entered their
appearance on behalf of Drexel University only. They filed these
preliminary objections on behalf of Drexel University only. The
individual defendants are not represented in this case by Drexel’s /
attorney and neither Drexel nor its attorneys may act for them.
Without proper service or original process or a waiver thereof, the
individual defendants have not been made parties to this action.

Order 3/31/2014, at 1 n.1 (emphasis in original). The trial court overruled
Drexel’s preliminary objections based upon the pending federal action, but
sustalned its obJections to several counts in the complaint. See id.
Accordmgly, the only survwmg clalms against Drexel were for breach of
contract, a V|olat|on of the UTPCPL and concerted tortlous conduct.3 On April
7, 2014 the tr|aI court entered an order staymg the matter until the resoiutlon

of the federal action.+

3 We note that on January 29, 2014, Ke filed a motion to,jo‘in'additiénal
defendants. However, he identified only one by name. Thereafter, on April
3, 2014, the trial court entered an order denying the motion without prejudice,
so that Ke could file a proper motion to amend. See Order, 4/3/2014 at n.1.
The court stated: “The motion must show that the amendment would not be
futile or be barred by the statute of limitations.” Id.

4 Ke subsequently filed motions for reconsideration and clarification, and
sought to amend the stay order for a determination of finality so that he could
appeal it. Although all of his motions were denied, Ke still filed an appeal from
the April 7, 2014, order, which this Court ultimately quashed. See Docket No.
1279 EDA 2014.
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On 'Sep't'ember 4, 2015, the federal district court granted summary
judgment in favor of all the defendants in the federal action. Ke appealed to
the Third Circuit, which affirm_ed on March 22, 2016, and the United States
Supreme Court denied his petition for certiorari on October 31, 2016. See Ke
' v. Drexel University, 645 Fed.Appx. 161 (3d Cir. 2016), cert. denied, 137
S.Ct. 384 (U.S. 2016). With regard to Ke’s claim based upon a “racially
motivated breach of contract,” the Third Circuit first determined “the record
presents no evidence, direct or circumstantial, of discrimination.” Id. at 165.
The court also opined Ke's contract claim was similarly meritless, explaining:-

~’Ke argues that the Student Handbook allowed him to remediate a -
grade of “MU,” and thus he should not have been dismissed for

the "MU"” in his OB/GYN clerkship. But Ke's contract with [Drexel]

~ had been modified by the conditions imposed by the Dean on his
initial re-enrollment, and the conditions imposed by the Promotion

. .Commiittee after receiving a “U” in the Family Medicine clinical. Ke
accepted those conditions each time by re-enrolling or continuing

his enrollment in [Drexei]. Thus, Ke was subject to the more
stringent condition that an “MU"” was sufficient for his dismissal.

Id.

Meanwhile, on November 4, 2015, the stay was lifted in the present
case. On November 9, 2015, Ke, once again, ffled a motion to amend his
complaint in order to add the individual defendants. The trial court denied the
motion on December 16, 2015. While simultaneously attempting to appeal

the court’s ruling,> Ke initiated a second civil action in Philadelphia County by

> Ultimately, on February 29, 2016, this Court entered an order denylng Ke's
petition for review of the December 16, 2015, Order.

A-7



writ of summons filed on January 6, 2016 (“second state action”). On March
9, 2016, Ke filed a complaint in the second state action, alleging violations of
the UTPCPL by fhe same individu.al defendants he sought to add to the present
action.® On August 10, 2016, the trial court in the second state action granted
the defendants’ preliminary objections and dismissed the complaint. Ke
appealed to this Court, which affirmed on June 15, 2017, in an unpublished
decision. See Ke v. Fry, 174 A.3d 75 (Pa. Super. 2017) (unpublished
memorandum). Specifically, thg panel ﬁoncluded Ke's claims were barred by
the doctrine of collateral estoppel, opining:

[Ke] first raised his breach of contract claim in the United
States District Court for the Eastern District of Pennsylvania,
asserting that his dismissal from Drexel Medicine was a racially
motivated breach of contract. The contract at issue was the 2006
Student Handbook. The court rejected [Ke’s] claim, granting
[Drexel] summary judgment.

' A * & K k

Despite the fact that [Ke] is now presenting his claim as a
violation of the UTPCPL, the underlying issue is the same. In the
instant case [Ke] asserts that “his single MU grade in his repeat
second year would not warrant his expulsion under the 2006

~‘Student Handbook.” [Ke’s] Reply Brief at 3. Thus, his underlying
claim here is that he was dismissed in violation of the terms set
forth in the 2006 Student Handbook, and thus Drexel Medicine
‘was in breach of contract. This first factor has already been
‘resolved by the federal courts in favor of [the individual
defendants].

The second factor(,] thvat} final judgment in the previous
action was rendered on-the merits of the issues[,] has also beén
met. .. ' L -

6 See Docket No. 2073, Jan_uary,Terrh, 2016.



The third factor has been met as LKe] was a party to both
actions. The fourth factor[ ] that the party against whom the
defense is raised must have had a full ‘and fair opportunity to
litigate the issue[,] was also met. Here, [Ke] initiated the
complaint in federal court, litigated his. claim, and summary
judgment was awarded. Further, the Third Circuit affirmed on
appeal, and the U.S. Supreme Court denied further review. Id.

Finally, the determination in the federal action was essential to
the judgment thus satisfying the fifth factor. The [federal district]
Court found that [Ke's] breach of contract claim was W|thout
merit, reasoning that:

- [Ke] argues that the Student Handbook allowed him to
‘remediate a grade of “MU,” and thus he should not have
been dismissed for the “MU” in his OB/GYN clerkship. But
~[Ke]’'s contract with [Drexel] had ‘been modified. by the
conditions imposed by the Dean on his initial re-enrollment,
~and the conditions lmposed by the Promotion Committee .
after receiving a "U” in- the Family ‘Medicine clinical. [Ke]
accepted those conditions each time by re-enrolling or
continuing his enrollment in [Drexel].  Thus, [Ke] was
subject to the more stringent condition that a “MU” was
sufficient for his dismissal. And we do not find any evidence
in the record that racial animus, either direct or
circumstantial, motivated the imposition of those
conditions. S

Ke v. Drexel et. al., 645 Fed.Appx. at 165.

It is clear that all issues have been litigated and determined
finally; and [Ke] cannot'relitigate them in this action. Thus, the
trial court properly granted [the individual defendants’]
preliminary objections. '

Fry, supra, 174 A.3d 75 (ynpublished memorandum *3-*4), Ke's petition
for allowance of appeal by the Pehnsylva_nia Supreme Court was denied, as
well as his petition for certiorari in the United States Supreme Court. See Ke
v. Fry, 183 A.3d 342 (Pa. 2018), cert. denied, ___ S.Ct. ___ (U.S. Oct. 1,

2018).
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Meanwhile, on Octobc;r 25, 2017, Dr;ekél filéd a motion for summary
judgment in the present action asserting Ke's claims were barred by the
doctrines of lis pendens, res judiCata, and/or collateral estoppel. Thereafter,
Ke filed the following motions: (1) on October 31, 2017, a motion for partial
summary judgment; (2) on November 2, 2017, a motion to join individual
defehdants; (3) on November 6, 2017, a motion to strike certain exhibits
attached to Drexel’s summary judgment. motion; and (4) on December 3,
2017, a motion for leave to seek reconsideration/reinstatement of his cause
of action for civil conspiracy. The trial court denied Ke’s motion to join
individual defendants on December 4, 2017. Ke then file a motion for
clarification on December 15, 2017, seeking -a determination as to whether
the individual defendants were made part of his case on January 26, 2014,
when he named them in his amended complaint.

‘On December 19, 2017, the trial court entered four orders: (1) denying
Ke's motiqn for. part_ialrsummary judgment; (2) denying Ke’s motion to strike
certain exhibits from Drexel’s summary judgment motion; (3) denying Ke's
motion for clarification; - and (4) granting Drexel’s motion- for summary
judgment. Ke filed a timely notice of appeal on December 21, 2017.. On
December 22, 2017, the court entered an order denying Ke’s motion to
reconsider/reinstate his cause of action for civil conspiracy.

- On February 9, 2018, Ke filed a motion for reconsideration of all of the
trial court’s orders, which the court denied on February 12, 2018, because it

no longer had jurisdiction as a result of Ke's appeal. Thereafter, on February
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20, 2018, Ke filed a praecipe requesti'ng the court direCthim to file a concise
statement of matters complained of on eppeal pursuant to Pa.R.A.P. 1925(b).
The CCé‘lv_.l.l’.‘t issued a Rule 1925(b) order on March 8, 2018, and a 're'_v_i’se:d order
on March 14, 2018. Ke subsequently filed a Rule 1925(b) statement .oh_v’March
27, 20-'1-8,-'indicating he was unable to “readily discern the basis for the judge’s
decision” pursuant to Pa.R.A.P. 1925(b)(4)(vi). Plaintiff's Generalized
Statement Pursuant to Rule 1925(b)(4)(VI), »/27/201'8, at 1 (citation
omltted) |

Ke now raises the following ten issues in his brief: -

1. Whether lis pendens res judiciata, and collateral estoppel are
applicable to the instant case at trial court. .

2. Whether fraud or coIIusnon would dlsquallfy res Jud/cata or
collateral estoppel.

3. Whether Drexel’s argument that [Ke] could have sued his state
causes of action in federal court is unavailing because it waived it
as well as res judicata and collateral estoppel when it allowed dual
proceedings in both federal and state courts for a full thirty-three
(33) months|.]

4. Whether collateral estoppel would apply when such issues as
Drexel’s violations of Drexel’s Code of Conduct, Drexel’s Academic
Policies, Drexel Medicine’s Family Medicine Clerkship Manual,
Drexel Medicine’s clinical manuals, Drexel’s Disability Policy, and
Drexel’s Official Grading Policy were never litigated in federal
court.

5. Whether the trial court should have granted [Ke's] partial
summary judgment motion.

6. Whether a summary judgment motion must properly follow its
mandatory requirements in both form and content or be stricken.

7. Whether [Ke] has elected to litigate the “breach of contract
under Pennsylvania law” claim in state court and both federal and
state courts have preserved that claim for him.

A-11



8. Whether Pa.R.C.P. 1028(c)(1) allows adding of parties through
its amendment clause.

9. Whether under federal and state case law, [Ke's] Count IV:
“Civil Conspiracy for Retaliation Purposes against Sahar, Dalton,
-Hamilton, Fuchs, and Drexel University” should be reinstated.

10. Whether a party has its due process right to amend his
complaint under Pennsylvania law.

Ke's Brief at 9-10 (some capitalization omitted).
Ke’s first four issues challenge the trial court’s grant of summary
judgment in favor of Drexel. Our standard of review is well-established:

Summary judgment is appropriate where the record clearly
demonstrates there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter of law. Atcovitz
v. Gulph Mills Tennis Club, Inc., 571 Pa. 580, 812 A.2d 1218,
1221 (2002); Pa. R.C.P. No. 1035.2(1). .When considering a
motion for summary judgment, the trial court must take all facts
of record and reasonable inferences therefrom in a light most
favorable to the non-moving party.. Toy[ v. Metropolitan Life
Ins. Co.], 928 A.2d [186,] 195 [(Pa. 2007)]. Whether there are
no genuine issues as to any material fact presents a question of
law, and therefore, our standard of review is de novo and our
scope -of review plenary. Weaver v. Lancaster Newspapers,
Inc., 592 Pa. 458, 926 A.2d 899, 902-03 (2007).

Estate of Agnew v. Ross, 152 A.3d 247, 259 (Pa. 2017).
Here, the trial court granted summary judgment on the basis that Ke’s

claims were barred by the doctrines of res judiciata and collateral estoppel.’

7 The trial court also found Ke’s claims were barred by the doctrine of lis
pendens. See Trial Court Opinion, 4/13/2018, at 8-10. However, we agree
with Ke's assertion that /lis pendens is inapplicable in the present case. “To
assert successfully the defense of /is pendens, i.e., the pendency of a prior
action, it must be shown that ‘the prior case is the same, the parties are the
same, and the relief requested is the same.”” Richner v. McCance, 13 A.3d
950, 957-958 (Pa. Super. 2011). Significantly, “[t]he doctrine of /is pendens
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See Triali Ceurt' Opinion, 4/~13/v2018, at 10-12. | This Court has held that
“[s]Jummary judgment is properly granted on grounds of res judicata and/or
_ collateral éstoppel[.]” Grant v. GAF Corp., 608 A.2d 1047, 1053-1054 (Pa. .
Super 1992), aff’d 639 A.2d 1170 (Pa. 1994).

The doctrlne of res ]ud/cata “reflects the refusal of the law to tolerate a
multiplicity of litigation.” Day v. Volkswagenwerk Aktiengesellschaft,
46'4iA»2d‘ 1313, '1316 (Pa. Super. 1983) The doctrine bars a subsequent
actlon when both Iawswts contaln the foIIowmg elements in common

(D) identity of the thing sued upon; (2) identity of the cause of
- action; (3) identity of the parties; (4) identity of the capacity of .
the parties. Additionally, res judicata will bar subsequent claims
that could have been ||t|gated in the prior action, but which
‘actually were not[.] ' -

Roblnson Coal Co. v. Goodali, 72 A 3d 685 689 (Pa Super 2013) (C|tat|ons

and mternal punctuation om:tted) Moreover

“[i]ln determining whether res judicata should apply, a court may
consider whether the factual allegations of both actions are the

requires that the prior action be pending.” Crutchfield v. Eaton Corp., 806
A.2d 1259, 1262 (Pa. Super. 2002). Here, the trial court found the doctrine
applied because of the federal action. However, that case concluded on
January 9, 2017, when the United States Supreme Court denied Ke's petition
for a rehearing after its denial of certiorari on October 31, 2016. Furthermore,
the second state action was final on October 1, 2018, when the United States
Supreme Court dismissed Ke's petition for certiorari. Accordingly, because
there are no pending actions, the doctrine of /is pendens is inapplicable here.
See Drexel’s Brief at 11 n.6 (noting it would not brief the /is pendens claim
because the federal action is “finally concluded”). Nevertheless, the trial court
also found summary judgment in favor of Drexel was warranted based upon
res judicata and/or collateral estoppel. We will focus our analysis on these
claims. ' '
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same, whether the same evidence is necessary to prove each
action and whether both actions seek compensation for the same
damages.” “If the acts or transactions giving rise to causes of
action are identical, there may be sufficient identity between two
actions for the summary judgment in the first action to be res
judicata in the second "

Dempsey v. Cessna Aircraft Co., 653 A.2d 679, 681 (Pa. Super. 1995) (en
banc) (internal citations omitted), appeal denied, 663 A2d 684 (Pa. 1995).
Closely related to res jddicata, the doctrine of collateral estoppel is “a
broader concept,” which “operates to prevent a question of law or an issue of
fact which has once been litigated and adjudicated finally in a court of
competent jurisdiction from being relitigated in a subsequent suit.” Day,

sUpra, 464 A.2d at 1318. Collateral estoppel, or issue preclusion,

applies if (1) the issue decided in the prior case is identical to one
presented in the later case; (2) there was a final judgment on the
merits; (3) the party against whom the plea is asserted was a
party or in privity with a party in the prior case; (4) the party or
person privy to the party against whom the doctrine is asserted
had a full and fair opportunity to litigate the issue in the prior
proceeding and (5) the determination in the prior proceeding was
essential to the judgment.

Chada v. Chada, 756 A.2d 39 42 43 (Pa Super. 2000) (quotation omltted)
Notably, the doctrine of coIIateraI estoppel does not require either * ‘identity of
causes of action or partles " Id. at 43 (C|tat|on omltted)

Here the trial court found Ke s clalms in the present case were barred
by elther res ]ud/cata or coIIateraI estoppel based on the federal action. With
regard to res ]ud/cata the court explalned the parties in both actions are the
same, and both Iawswts were based upon a breach of contract claim resulting

in Ke's dismissal from Drexel’s medical ‘_school. See Trial Court Opinion,
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4/13/2018," at 9. The trial court noted Ke originally ihcluded é state I'aw“breach
of contract claim in his federal action, but later voluntarily dismissed that claim
and substituted it with a racially motivated breach of contract claim. See id.

However, the court found both claims “alleged the same contractual

Vid!ja‘tions‘.‘" Id. Furthermore, the trial court emphasized “res judicata bars

not :oh’ly those issues actually raised but also those issues which could
have been litigated in the first action.” Id. at 11 (emphasis in original),

‘quoting Day, supra, 464 A.2d at 1318. The court opined:

. As a result, any claim[s] raised in [Ke's] Amended Complaint that
are different from those asserted in [Ke’s] Federal Court action

" [are] nevertheless barred because he could have brought them
in the federal court action. In fact, [Ke] alleged breach of contract
in his Federal Court Amended Complaint and then withdrew the
‘claim after filing this action. There is nothing that precluded [Ke]
from asserting his Violation of the [UTPCPL] and Consumer
Protection Law or his Concerted Tortious Action claim in his
Federal Court action. As a result, under the doctrine of res
Jjudicata, all claims remaining in this cause of action were properly
dismissed as well. -

Ifd:.\(emphasis in original).

Similarly, the ‘court found the doctrine of collateral estoppel barred
Ii;igation of the claims in the present action as well. Because the parties were
the same in the federal action, and Ke had a full and fair opportunity to litigate
his claims there, the court explained the only question was whether “the iésues
decided in the Federal Court action are the same as presented here.” Id. at

12. Comparing the claims raised in both the present complaint and the federal



complaint, the court concluded “the issues which [Ke] wishes to re-litigate
were, in fact, raised, addressed and decided in the Federal Court action.” Id.

'Ke argues, however, that res judicata is “inapplicable per se” based upon
the trial court’s reasoning for overruling Drexel’s preliminary objections in its
March 31, 2014, order. Ke's Brief at 17. Ke emphasizes the court found
Drexél did not “sustain its burden of proving that the state and federal cases
are the same, the parties are the same, and.the rights asserted and rélief
prayed for are the same[,]” particularly because the present action alleges
claims based only on state law, while the federal action included claims based
on state and federal law. Id; at 18, quoting Order, 3/31/2014. In any event,
Ke insists res judicata does not apply when, as here, there was “fraud and
collusion involved in the federal district court.” Id. at 22.

With respéct- to collateral estoppel, Ke insists his state law breach of
contract claim was never litigated. in the federal >action, but rather, he
discontinued that claim after he filed the present action, and \substituted a
racially motivated breach of contract cause of action.® See id. at 19.
Moreover, -K_é asserts the federal district court did not fully adjudicate the
breach of contract claim, finding simply it was duplicative of his intentional
discrimination claim. See id. at 19-20. Therefore, although the Third Circuit
8\Ne hbte Ke blurs the line betWeeh. h.is: diséussion of thé d‘octrine‘s' 6f réé
judicata and collateral estoppel in his brief, However, his argument

concerning both doctrines focuses on his assertion that the issues/causes of-
action in the federal case weré not'the same as those herein.
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discussed tﬁe breach of contract claim independent of the discrimination issue,
Ke contends this “legal reasoning” should not have “estoppel effect.” Id. at
20. Moreover, he notes he asserted violations of other contracts in his
present action (such as Drexel’s Code of Conduct, clinical manuals, and
academic policies), but those claims were “never litigated in federal court.”
id.

o Lastly, Ke argues that while “[i]t may be true that [he] could have sued
his state claims in federal court,” the issue is waived because Drexel did not
object to the dual federal and state proceedings for 33 months, from “June
2013 through March 2016.” Id. at 30-31.

Upon our review of the parties’ briefs, the voluminous certified record,
and the re|evéht case law, we find no error on the part of the trial court in
granting summary judgment based upon its conclusion that Ke's present
actionl is barred by the principles of res judicata and collateral estoppel. First,
Ke’s reliance on the order denying Drexel’'s preliminary objections is
misplaced. The language in that order upon which he relies is the trial court’s
rejection of Drexel’s lis pendens claim, not a discussion df the applicability
of res judicata. See Order, 3/31/2014, at § 3 n.2. Drexel did not assert res
judicata and collateral estoppel in its preliminary objections because they are
affirmative defenses, which are properly raised in new matter. See Kelly v.
Kelly, 887 A.2d 788, 791 (Pa.' Super. 2005) (“[U]nless the facts relied upon
to establish it appear from the complaint itself, the defense of res

judicata, may not be raised by preliminary objections.”), appeal denied, 905
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A.2d 500 (Pa. 2006). Accordingly,v the trial court’s previous ruling on Drexel’s
preliminary objections has no bearing on its grant of summary judgment
based upon res judicata.

Ke also asserts, however, res judicata does not apply when the prior
judgment was procured through fraud or collusion. See Ke's Brief at 21. He
lists six examples of purported‘ fraud/collusion that he claims tainted the
federal judgment. See Ke’s Brief at 23-29. Although Drexel maintains Ke did
not raise this issue in his response to its motion for summary judgment, we
find Ke did allude to collusion between the federal district court judge and
Drexel in his answer to Drexel’s motion for summary judgment. See Plaintiff’s
Answer to Defendant’s Motion for Summary Judgment, 11/23/2017, at | 13-
16 n.3-4. Nevertheless, the only allegation he made was an assertion that
the federal judge’s wife “was the sole proprietor of her own medical business
and had privileges to practice medicine in many hospitals in Philadelphia
including Hahnemann and Friends Hospitals both of which are Drexel
Medicine’s -.campuses.” Id. at ‘9 13-16 n.3. He contends that this
demonstrates the judge had an “economic interest” in the outcome: of this
case. Ke's Brief at 27. We do not draw the same conclusion as Ke. This fact
alone does not suggest that either the judge or his wife had a financial interest
in the outcome of the case. THereere,-we find no evidence of fraud or
;olluéion in the federal case that would bar the application of res judicata

herein. .



| 'Fur.t;h.érn'ioré, vWe agree with the trial court that res judicata and/or
collateral estoppel bars Ke's present claims.® Ke admits “the operative. facts
of both the federal and state suits are the same.” Ke's Brief at 21.
Nonetheless, he argues res judicata and/or collateral estoppel do not apply
because'the “issue of ‘Breach of Contract under Pennsylvania Law’ was never
Iitigéted in the federal court since it was discontinued.” Id. at 19. Although
he did I_itvig_ézte‘ a racially motivated breach of contract claim, Ke insists the
federal dis_trict court judge simply rejected the claim because he could not
demonstrate racial discrimination, and never consider'ed the brelach of
contract issué; See id. at 19-20. He therefore discounts thke Couft of Appeals’
subsequent discussion of the iésue as having no estoppel effect. -Sée id. at
20.
o We disagree. In affirming vthe district court’s grant of summary
judgrhent, the Third Circuit specificalfy addressed Ke’s contention that Drexel
breached the terms of the Student Handbook when it dismissed him from the

medical school. The Court opined:

As noted, we agree with the District Court that the record presents
no evidence, direct or circumstantial, of discrimination. Thus, Ke's
claims of a “racially-motivated breach of contract,” and his claim
that he endured a hostile education environment must fail. As for
the contract claim, Ke argues that the Student Handbook allowed
him to remediate a grade of “"MU,” and thus he should not have
been dismissed for the “"MU"” in his OB/GYN clerkship. But Ke’s
contract with DUCOM had been modified by the conditions
imposed by the Dean on his initial re-enroliment, and the

° As noted supra, Ke addresses these doctrines interchangeably.
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conditions imposed by the Promotion Committee after receiving a
“U” in the Family Medicine clinical. Ke accepted those conditions
each time by re-enrolling or continuing his enroliment in DUCOM.
Thus, Ke was subject to the more stringent condition that an “MU”
was sufficient for his dismissal. .And we do not find any evidence
in the record that racial animus, either direct or circumstantial,
motivated the imposition of those conditions.

Ke, supra, 645 F. App’x at 165. Therefore, the Third Circuit addressed both
Ke’s racial discrimination claim and his breach of contract claim. The
operative facts of the present case are the same as those in the federal action.
Ke insists Drexel breached the terms of the Student Handbook when it
dismissed him from the medical college. However, as the federal court
determined, Ke’s “contract” with Drexel was modified when he accepted the
terms of his re- enroIIment See id.

Wlth regard to Ke s contentlon that the present actlon includes
allegations Drexel breached. cher contracts ' in addition to the Student
Handbo’qk_,’?o w‘e 'r_eiterate"res judica_ta -a,,ls,e_ bars _“subseqUe'nt claims that could
have been litigated in the prior action, but which actually were not[.]"
Robinson Coal, supra, 72 A.3d at 689. See Chada, supra, 756 A.2d at 43
(second action alleging fraud in the transfer of real estate was barred by res
judicata based on judgment in equitable distribution action concern the same
real estate: “Although the two lawsuits embody differently entitled ‘causes of
action’ (equitable distribution vs. fraud), we-cannot and will not elevate form
10 See Ke's Brief at 20. Although Ke sets out this claim as the fourth issue in
his statement of the questions, he fails to present it as a separate argument

in his brief. Rather, he makes passing reference to it in his argument
regarding collateral estoppel. See id. - :
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over substance [because the] form in which two actions are commenced does
not determine whether the causes of action are identical”) (internal quotations
omitted). Ke referred to Drexel’s violation of its Code of Conduct and clinical
manuals numerous times in the factual section of his third amended federal
complaint, and specifically averred in the cause of action for breach of contract
under Pennsylvania law that “[i]n addition to the violation of the student
handbook, Defendants also violated their own Code of Conduct and DCM’s
clinical manuals[.]” Motion for Summary Judgment, 10/25/2017, Exhibit D
(Complaint, Civil Action 11-6708, E.D. Pa, at 9 204). Accordingly, not only
could Ke have included these other contract claims in his federal action, he
actually did so. | |

With regard to the UTPCPL claim, which was not raised in the federal
action, we agree with the reasoning of the panel of this Court in the sécond
state action. In that case, wHicH was filed against the individual defendants,
as opposed to Drexel, the allegations of misconduct were the same. The panel
found collateral estoppel barred the UTPCPL cause of action in the second state
action based upon the federal court’s rejection of Ke's breach of contract
claim. See Fry, supra, 174 A.3d 75 (unpublished memorandum at *4)
("Despite the fact that [Ke] is now presenting his claim as a violation of the

UTPCPL, the underlying issue is the same.”).!!

11 Ke presents no argument in his brief F@WB—G&US@«QL&W
concerted-tortious-conduct- Ihe#eﬁe#e—a#/—-ebjeeuen to the dismissal of that
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Ke further argues Drexel’s assertion that he could have included his
present state causes of action in his federal complaint is waived because
Drexel allowed “dual proceedings” in federal and state court to continue from
June 2013 until March 2016, a period of 33 months. Ke’s Brief at 30-31. We
find this argument specious. The record reveals Ke filed his original complaint
on December 15, 2013, and Drexel filed timely preliminary objections. Ke
then filed an amendéd complaint on January 26, 2014, to which Drexel again
filed preliminary objections, specifically asserting the pendency of the pending
federal action barred the present suit. See Preliminary Objections to
Amended Complaint, 2/18/2014, at 99 33-42. The trial court denied the
preliminary objections on March 31, 2014, and one week later, entered an
order staying the presentaction.until the resolution of the federal case. The
stay was lifted on November 4, 2015, and two days later, Drexel fled an
answer and new matter to the amended complaint, raising the defenses of res
judicata and collateral estoppel. See Answer and New Matter, 11/6/2015, at
19 266-268. Therefore, Ke's assertion that Drexel acquiesced in the dual
proceedings is preposterous. Consequently, we find no basis to disturb the
trial court’s ruling that res judicata and/or: collateral estoppel barred the

present action.

claim is waived. Pa.R.A.P. 2119. Although he addressed the claim in his reply
brief, as a response to Drexel’s assertion that he failed to state a cause of
action, we find his failure to obJect to the dlsmlssal of that cIa|m in h|s ,
appellate brief is dispositive. : :
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In his seventh issue, Ke contends he had a constitutional right to litigate |
his state law breach of contract claim in state court, and both the state and
federal courts “de facto preserved that right for him.” Ke’s Brief at 35. Citing
Bradley v. Pittsburgh Board of Education, 913 F.2d 1064 (3d. Cir. 1990),
Ke insists he was forced to litigate his discrimination claims in federal court,
but informed the federal court he wanted to reserve his right to adjudicate his
state claims in state court. See id. at 38. Our review of the record, however,
reveals no mention of this claim in Ke’s numerous filings in the trial court.
Accordingly, it is waived for our review. See Pa.R.A.P. 302(a‘).

In his fifth, sixth, eighth and ténth issues, Ke challenges the three other
orders entered by the trial court on December 19, 2017. His fifth issue asserté
_the court abused its discretion when it dismissed ‘Ke’s motion for partial
summary judgment “without even looking atit.” Ke’s Brief at 39 (challenging
order denying motion for partial summary jddgment). In his sixth claim, Ke
insists the federal court opinions Drexel attached to its motion for summary
judgment motion should have been stri'cr:ken’from the record. See id. at 39-
40 (challenging order denying motion to strike). Lastly, in his eighth and .tenth
issues, Ke contends the court erred when it precluded him from joining the
individual defendants in the present action. See id. at 40-41, 43-45
(challenging order denying motion for cIarificatlion with respect to the joinder
of individual defendants).

We find the trial court thoroughly addressed and properly disposed of

these claims in its opinion. See Trial Court Opinion, 4/13/2018, at 14-17
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(explaining (1) denial of motion for partial summary judgment was proper
because breach of contract claim was barred by res judicata and/or collateral
estoppel; (2) denial of motion to strike was proper because federal court
opinions were “not erroneous, as they go directly to the heart of this matter
and support [Drexel’s] claim as to the application of the doctrines preventing
continued re-litigation of [Ke’s] claims[;]"*? and (3) denial of motion for
clarification was proper because (a) the individual defendants were never
properly served, and (b) Pa.R.C.P. 1028(c) permits the amendment of a
pleading, not the addition of new parties). Accordingly, we rest on the trial
court’s well-reasoned basis.!3

The only remaining issue is Ke’s assertion that his cause of action for
civil conspiracy for retaliation purpo'ses should be reinstated. -See Ke’s Brief
at-41-43. This claim was dismissed via preliminary objections in the- trial
court’s March 31, 2014 order. On December 3,-_ 2017, he filed a motion for
leave to reconsider the dismissal of the ;iyil conspiracy claim, which the court
denied on December 22, 2017. ‘Ke did not list the March 31, 2014, order, in
his notice of appeal filed on December 21, 2017, nor did he request to file an
amended notice after the trial court denied his reconsideration motion on

December 22, 2017. See Notice of Appeal, 12/21/2017 (“Ke hereby appeals

12 Trial Court Opinion, 4/13/2018, at 15.
13 We note, too, that with respect to the issues involving the joinder of the

individual defendants, any claim now is moot since Ke was permitted to litigate
claims against those individuals in thg second state action.
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to the Superior Court of Pennsylvania from the four orders ... docketed on
December‘19, 2017 [and] the court’s repeated denial of [Kefs]»'motion to
amend Lmdef Rule 1033, with the 'Iatésf dated December 4, 2017.").
Moreovef, his “generalized” Rule 19'25(b)‘ statement refe_rredv-c‘)rjly_ to the
court’é f‘fouf bére orders,” previously listed 6n the notice of -appeal,‘.-and did
not, in"én'y way; alert the trial court or Drexel that Ke intended to appéal the
cl_ismisbsal _t‘)f.‘t»he civil conspirac-yl ‘claim. Plaintiff's Generalized Statement
Pu‘rsu.arlet to Ru_le 1925(b)(4)(VI). Accordingly, we find Ke’s ninth ‘issue
waivea. | ‘

We recognize Ke Has proﬁéeded p}o s'.e_ thrdughout these proceedings.
Nonetheless, as the trial courtvsuccinCtIy expvlained:

A party ... is entitled to no indulgence by the Court because he or
she has decided to proceed pro se. See Abraham Zion Corp. v.
After Six, Inc., 607 A.2d 1105, 1109-10 (Pa. Super. 1992)[,
appeal denied, 621 A.2d 576 (Pa. 1993)]. When a party decides
to act on his own behalf, he assumes the risk of his own lack of
professional legal training.” Wiegand v. Wiegand, 525 A.2d
772, 774 ([Pa. Super.] 1987)[, appeal denied, 538 A.2d 877 (Pa.
1987)]. It is well established in Pennsylvania that pro se parties
proceed at their own risk. O’Neill v. Checker Motors Corp., []
567 A.2d 680, 682 (Pa. Super. 1989).

Trial Court Opinion, 4/13/2018, at 13-14.

Orders affirmed.
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Judgment Entered.

gseph D. Seletyn, Es
Prothonotary

Date: 11/26/2018
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IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT
. LEI'KE, : No. 85 EAL 2019

Petitioner
Petition for Allowance of Appeal from

the Order of the Superior Court

DREXEL UNIVERSITY,

Respondent

ORDER

PER CURIAM
AND NOW, this 20th day of August, 2019, the Motion for Leave to File a Reply,

Motion for Leave to Respond to Drexel's New Matter, Motion for Leave to Reply to

Drexel's Answer to His Motion for Leave to Respond, and Petition for Allowance of Appeal

are DENIED.
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IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION
LEI KE | | : JUNE TERM, 2013
s, | | . No.003506
DREXEL UNIVERSITY CONTROL No. 14022577

MEMORANDUM ORDER

- _AND.NOW, this 3/ %;ajty of March, 2014, upon consideration of Defendant Drexel
U’ﬁive_fsity's Prelim?hary Objections to the Plaintiff's First Amended Complaint and tﬁe
Plaintiff's response thereto, it is hereby ORDERED and DECREED that the Preliminary_’
Objections are OVERRULED in part and SUSTAINED in part as follows:. |

1  The motion to strike the entire First Amended Complaint becau‘se .of»itsu
inclusion of the individual defendants is OVERRULED as to Defendant Drexel Univer-
sity only. Drexel and its attorneys have not shown that they have the right or authority
to act for the individual defendants and to assert objections and defenses on their

behalves.'

1 The docket does not indicate that the Plaintiff served any of the defendants
with original process as required by Pa.R.C.P. 400 et seq. Drexel waived any defects to
service on Drexel by having its attorneys enter an appearance on its behalf and by filing
preliminary objections which did not raise any issues regarding service on Drexel. The
attorneys for Drexel entered their appearance on behalf of Drexel University only. They
filed these preliminary objections on behalf of Drexel University only. The individual
defendants are not represented in this case by Drexel's attorneys and neither Drexel
nor its attorneys may act for them. Without proper service of original process or a
waiver thereof, the individual defendants have not been made parties to this action.
Burger v. Borough of Ingram, 697 A.2d 1037, 1040 (Pa. Cmwith. 1997) (‘every name
which appears in the caption of a complaint or a pleading is not necessarily a party to

Ke Vs Drexel University-ORDER
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2. The demurrer to punitive damages is SUSTAINED without prejudice as
to Defendant Drexel University only.
3. The prior action pending or lis pendens motions to dismiss Counts 1, lil, IV,

and V are OVERRULED as to Defendant Drexel University only.?

the action. ... Parties to an action are those who are named as such in the record of a
case and have been properly served with process.”); Hill v. Ofalt, 2014 PA Super 17,
— A.3d -—-, 2014 WL 464212°at *4 n.5 (“Milestone never became a ‘party to the action,’
as Appellant never served Milestone with original process and Milestone never entered
an appearance in this case.”).

2 Drexel did not sustain its burden of proving that the state and federal cases are
the same, the parties are the same, and the rights asserted and relief prayed for are the
same. Crutchfield v. Eaton Corp., 2002 PA Super 286, 806 A.2d 1259, 1262. “The

question of a pending prior action “is purely a question of law determinable from an
inspection of the pleadings.” Id. The federal court Third Amended Complaint is 206
paragraphs and 61 pages long and includes seven counts based on violations of federal
statutes and three counts based on Pennsylvania law. Plaintiff's First Amended
Complaint in the present action is 228 paragraphs and 86 pages long and has seven
counts based on Pennsylvania law and none based on federal law. Drexel's attorneys
did not analyze the specific allegations in the state court complaint. “This Court will not
act as counsel and will not develop arguments on behalf of" a litigant. Irwin Union Nat.
Bank & Trust Co. v. Famous, 2010 PA Super 145, 4 A.3d 1099, 1103. “It is not this
Court's responsibility to comb through the record seeking the factual underipinnings"‘.of'a
“party’s claim.. Id. X : S =

- .... Drexel's attorneys did not cite any authority for the dismissal of the entire state
court complaint when they essentially conceded that three of the seven counts are not
“duplicated in the federal complaint. Drexel's attorneys also did not address the issue
presented by three of the alleged duplicative causes of action being based on state law
in the present complaint whereas they are_based on federal law in the federal complaint.
" Nor did Drexel's attorneys address the issue of the different number of defendants in
eac_:h case. Virginia Mansions ‘Condominium- Ass’'n v. Lampl, 380 Pa.Super. 452,
456-457, 552 A.2d 275, 278 (1988) (the Superior Court rejected a claim of lis pendens
" because “neither the number nor the identity pf the defendants in Lampl's complaint and
counterclaim pleadings matched at the _tjmé VMCA's preliminary objections were before
the court.”). - o ' o -
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' 4 B The demurrer to Count | for breach of contract is OVERRULED as to

Defendant Drexel University only. Plaintiff is hereby ORDERED to file with the

Prbfh'ohotary a Praecipe to Supplement and Aftach to his First Amended Complaint'the

Student Handbook and such other documents he contends make up the contracts upon

. which he is suing. Plaintiff must file the praecipe and the documents within ten (10)

déy's'of the "eritry of this order on the docket.
5 The demurrer and/or motion to strike Count Il (Unfair Trade Practices and
Cpn.su,mier Protectidh Law) are OVERRULED as to Defendant Drexel University only.
| - 6. The demurrer to Count Ili (Common Law Reta|iati§3n) is SUSTAINED as to
Defendant Dréxel University only. The claims in Count 11l are hereby DISMISSED as to
Defendant Drexel Uniyersity only.? |
‘, 7. The demurrer to Count IV (Civil Conspiracy) is SUSTAINED as to
Defendant Drexel ‘University only. The claims_in Count IV are hereby DISMISSED as to
Defendant Drexel University only.*
8. The demurrer andfor motion to strike Count V (Concerted Tortious

Conduct) are OVERRULED as to Defendant Drexel University only.

% The only legal authority presented by the Plaintiff in support of the existence of
a cause of action for common law retaliation were cases decided under the anti-
retaliation provision of § 5(d) of the Pennsylvania Human Rights Act, 43 P.S. § 955(d),
Plaintiff did not present any authority for the existence of a cause of action for retaliation
under Pennsylvania common law and the court's own research failed to find such
authority. '

4 «A single entity cannot conspire with itself and, similarly, agents of a single
entity cannot conspire among themselves.” Rutherfoord v. Presbyterian-University
Hosp., 417 Pa.Super. 316, 333-334, 612 A.2d 500, 508 (1992). Accord, Grose V.

Procter & Gamble Paper Products, 2005 PA Super 8, 866 A.2d 437, 441 (“as agents
of P & G, Andre and Collins cannot ‘conspire’ among themselves”).

3
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9. The demurrer to Count Vi '(Violation of Plaintiffs Rights to Free Speech,
Due Process, Liberty Interest, and Property Interest Under the Constitution of
Pennsylvania) is SUSTAINED as to Defendant Drexel University only. The claims in
Count VI are hereby DISMISSED as to Defendant Drexel University only.®

10. The demurrer to Count VI (Negligence Infliction of Emotional Distress) on
res judicata grounds is OVERRULED as to Defendant Drexel only. The demurrer to
Count VIl on the ground that Plaintiff failed to plead a valid cause of action is
SUSTAINED as to Defendant Drexél University only. The claims in Count Vil are

hereby DISMISSED as to Defendant Drexel University only.®

5 Under the facts alleged in the First Amended Complaint, neither Article 1, §1
nor § 7 applies to the conduct of Drexel University in this case. “A basic tenet” of
Pennsylvania constitutional jurisprudence “is that the provisions of Article | of the
Pennsylvania Constitution are intended to govern only the actions of the state
government.” Dillon v. Homeowner's Select, Affinity Ins. Services, Inc., 2008 PA
Super 229, 957 A.2d 772, 776. Pilaintiff admits that Drexel is a private college. The
alleged violations of Plaintiff's constitutional rights were not perpetrated either by a state
or local government entity or official,” or -under the auspices of a statute, rule, or
regulation enacted by a governmental body. . As a result, Plaintiff did not state a claim
cognizable under either Article |, § 1 orunder § 7. Cf, Dillon, 957 A.2d at 780. '

- & The significant factor “is not the mere existence -of a relationship between
plaintiff and defendant, but rather the existence of a duty flowing from that relationship.
* Only where such a duty exists [and] is breached ... can a cause of action” for negligent
-infliction of emotional distress exist. Toney v. Chester County. Hospital, 2008. PA

Super 268, 961 A.2d 192, 198 n.5 (en banc) (case citations and quotations omitted),
affd by equally divided court, 614 Pa. 98, 36 A.3d 83 (201 1).
Plaintiff did not establish that he and Drexel had a “special relationship” “involving
* duties that obviously and objectively hold the potential of deep emotional harm in the
event of breach,” or that their “gpecial relationship” "encompassfed] an implied duty to
care for the plaintiff's emotional well-being.” ‘Toney v. Chester County Hospital, 614
Pa. 98, 117, 36 A.3d 83, 95 (2011) »(Opin‘ion in Support of Affirmance by Baer, J.)
Plaintiff did not point out any specific contractual provision that implied such a duty.
Plaintiff did not present any authority establishing that the college-student relationship
by itself imposed upon Drexel a duty “to care for the plaintiff's emotional well-being.”

4
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11 » ‘The motion to strike impertinent and scandalbus,mattér is OVERRULED

as-torDlefend\ant_D‘rexel University only.”

T Drexel's objections in paragraphs 169, 174, and 176 of its preliminary

objections to ninety-nine paragraphs of the First Amended Complaint are waived and
overruled because Drexel did not explain what was specifically wrong with each.

individual paragraph. Drexel failed to match up the few specific objections with the few

paragraphs in which they appear. ‘it is not this Court's responsibility to comb through.

the record seeking the factual underpinnings” of a party's claim. Irwin Union Nat. Bank

& Trust Co. v. Famous, 2010 PA Super 145, 4 A.3d 1099, 1103. “This Court will not.

act as counsel and will not developv arguments on behalf of” a litigant. Id.

Pa.R.C.P. 1028(b).requires that all preliminary objections “shall state specifically
the grounds relied 'upon.” The rule requires the defendant to identify the specific
language he claims is objectionable in each paragraph he seeks to have stricken. The
failure of a PO to specifically identify what is objectionable about each allegedly
improper paragraph of the complaint results in the waiver of the preliminary objection
sought to be asserted. Fosterv. Peat Marwick Main & Co., 138 Pa.Cmwith. 147, 155-

156, 587 A.2d 382, 386 (1991) (insolvent insurer's auditor waived argument that .
rehabilitator failed to plead fraud with particularity in complaint against auditor by failing -

to state preliminary objection with specificity), affd sub nom. Foster v. Mutual Fire,
Marine and Inland Ins. Co., 544 Pa. 387, 676 A.2d 652 (1996). Accord, Brennan V.
Smith, 6 Pa.Cmwith. 342, 344, 299 A.2d 683, 685 (1972) (‘the objection must set forth
specific reasons why the complaint is inadequate;” dismissing demurrer for lack of
specificity). Moreover, a preliminary objection that alieges the complaint includes
scandalous or impertinent matter will be summarily overruled by the court if it does not
identify the specific language in the complaint alleged to be scandalous or impertinent.
Koken v. Balaban & Balaban, 720 A.2d 823, 826 (Pa. Cmwith. 1998) (“Defendant
never addresses how the Second Amended Complaint is out of conformity with any law
or rule of court or what matter is scandalous or impertinent.”). '

The remaining objections were overruled because the language was not
scandalous or impertinent, was relevant to the issues raised in the complaint, and
because Drexel failed to establish any prejudice to Drexel from its inclusion in the
complaint. “To be scandalous and impertinent, the allegations must be immaterial and
inappropriate to the proof of the cause of action.” Common Cause/ Pennsylvania v.
Commonwealth, 710 A.2d 108, 115 (Pa.Cmwith. 1998), affd, 562 Pa. 632, 757 A2d
367 (2000). “The right of a court to strike impertinent matter should be sparingly
exercised and only when a party can affirmatively show prejudice.” Comm., Dept. of
Environmental Resources V. Hartford Accident & Indem. Co., 40 Pa.Cmwilith. 133,

5
A-33

'S



12 . Drexel University’s motions to dismiss Defendants John Dalton MD, and
Anthony Sahar MD, for lack personal jurisdiction are OVERRULED. Drexel does not
have the right or authority to assert those motions on behalf of Drs. Dalton and Sahar.
if appropriate, Drs. Dalton and Sahar may raise lack of jurisdiction in their own

preliminary objections filed after being made part of this case. See footnote 1, above.

13.  Drexel University is hereby ORDERED to file an Answer to the Plaintiff's
First Amended Complaint within fwenty (20) days of the entry of this order on the

docket.

BY THE COURT:

/4%/4,(/ -
o /Lkﬁchman,J. o \

— TN

137-138, 396 A.2d 885, 888 (1979). Accord, Sagot, Jennings & Sigmond v. Sagot,

2002 Phila.Ct.Com.Pl. Lexis 22, *39 2003 WL 1873298, *13 (“Where the matter is
impertinent but not injurious, it need not be stricken.”).

Drexel improperly asked the court to strike the entire paragraph where the
allegedly scandalous or impertinent matter was found, instead of striking only the
offending language. For example, Drexel requested that all three pages and 13
subparts of paragraph 136 of the First Amended Complaint be stricken when Drexel
was only complaining about an innocuous eight-word phrase in paragraph 136(13).

A repetition of these deficiencies may subject counsel to sanctions pursuant to
Pa.R.C.P. 1023.2 or 1023.3. o
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Lei Ke : INTHE COURT OF
: COMMON PLEAS OF PHILADELPHIA

Plaintiff, 1 COUNTY, PENNSYLVANIA
v, ‘ JUNE TERM 2013 NO. 03506
Drexel University,
DOCKETED
Defendant Ny
APK § 7 2014
L F.CLARK
DAY FORWARD

ORDER

AND NOW, this 4th  dayof April , 2014, ;lpon consideration of plaintiff’s
Motion to Disqualify Peter Samson and Stefanie Anderson as Defendant’s Counsel and
defendant’s Response thereto, it is hereby ORDERED and DECREED that said Motion is
DENIED.

It is FURTHER ORDERED that proceedings in the above-captioned matter are stayed
until resolution of the case pending in the United States District Court for the Eastern District of

Pennsylvania, Lei Ke v. Drexel University, et al., Civil Action No. 11-CV-6708.

BY THE COURT:

Lisa M. Rau, J.

Ke Vs Drexel University-ORDER
13060350600098

Case ID: 130603506

Control No.: 14024043
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