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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[\A/For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _2__ to
the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
LXTs unpublished.

The opinion of the United States district court appears at Appendix _ B to
the petition and is B

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[«}1s unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

"

For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _ Merch 25, 2019

[ ] No petition for rehearing was timely filed in my case.

E/A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _JIune 26, 2019 , and a copy of the
order denying rehearing appears at Appendix

[Vf An extension of time to file the petition for a writ of certiorari was granted
to and including _9=18-2019 (date) on ~11-23-2019 (date)
in Application No. 19 A 316 :

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(‘1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

6th AMENDMENT: In all criminal prosecutions, the accused shall enjoy the

right to & speedy and public trial, by an impartial jury of the State and
district shall wherein the crime shall have been committed, which district
shall have been previcusly ascertained by law, and to be informed of the
nature and cause of the accusation; to be confreonted with the witnesses against
him; to have compulscry .prccess for obtaining witnesses in his favor, and

to have the Assistance of Counsel for his defence.

1l4th AMENDMENT SECTION l: All perscns bern cr‘naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the United States
and of the State wherein they. reside. No State shall make or enforce any
law which shall abridge the privileges cor immunities of citizens of the United
States; nor shall any State deprive any person cf life, liberty, or prcperty
withcut due process of law; nor deny tc any person within its jurisdicticn

the equel protection cf the laws.
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STATEMENT OF THE CASE

Petiticner was indicted fcr the offense of continucus sexual assault cf

a child under 14, Texas Pehal Code. 21.02. Under this statute, the essential

element, the gravamen of the 21.02 statute, is the "continucus" course: of
sexual abuse. Prcof' of two or more sexual acts committed within a 30 day
or mcre period will constitute '@ ccnviction under this statute.

During trial, the -complainant (L.K.), described three instances of sexual
abuse. The first, L.K. described twc (2) instances of sexual abuse happening

on the same day but could nct provide what day or even the time of year. .See 7

R.R. p. 33. L.K. then testified of a sexual assault instance cccuring on
cable dsy which was later testified to as September 20, 2013. See 7 R.R.
p. 34-44. The last instance was allegedly in Novemenber cf 2013.Id at 44.
Petiticner was ccnvicted upcn the above instances of sexual abe?e and received
a life sentence. See State's Clerk;s Records p. 93-94.

During his post-conviction collateral attack process, Petitioner,. after
cver 3 vyear since his conviction, obtained his attorney-client file frcm
his trisl attorney Mathew Ratekin which ccntained material documents that
could have been used tc suppert his defense. The first documents was school

records showing L.K.'s attendance &t her schocl cn "cable day" (September

20, 2013) &t the same "time of day' she alleged to being at Petiticrier's

house "alone" when the sexual assault allegedlly cccurred. See ROA.4l-43

The second document was from a cable techician, a chonclogical report of
the cable services done at Petiticner's house, specifically, on September
20, 2013, who was present with Petiticner alone at the time cf L.K.'s alleged

alleged assault. _ R.R. p. ; ROA.45-46 .

4.



Upbn raising the above issues in his State habeas corpus, as "newly discovéred
evidence" which was secreted by Ratekin which if presented. to' the- jury, would
have negated the State's evidence of two or more acts of sexual abuse required
for 5.21.02 conviction and would have resulted in an acquittal for the 21.02
charge.

The State Court relied on Ratekin's affidavit to deny State habeas relief
which indicated that: " He believed that "neither of those reccrds indicate
any times", to when the defendant sexually assuvalted the victim, and the
records would not have assisted the defendant so it was a tactical decision
tdﬁéot introduce the records". COA p. 6 in 12-17; ROA p.1239-40.

PetiFioner furthered his habeas contentions arguing in the Federal Court
that the State's decision denying his "new Evidence claim was an unreascnable

détermination of the facts presented in the State Court. 28 U.S.C. §§2244(d)(2)

Petitioner's Federal Memorandum pages 6-10 ROA. 19 . The District Court
adopted the Magistrate's acceptance of the State's position on Ratekin's
affidavit, rejecting Petitioner's "New Evidence" argumént and deeming his
Federal petition as untimelys Record on appeal (ROA)129-130.

On his Certificate of Appealability (CQA), Petitioner argued that his

Federal habeas petition was timely Under 28 U.S.C. §§2244 (d)(1)(D). See COA: p.

11. He also argued, under Schulp v. Delo, 513 U.S. 298(1995), that due to the

ineffective assistance of his trial counsel, in failing to present the school
records and cable tech information that he suffered a manifest injust convict-i:i
ion of a crime he didn't commit and the State could not prove.Id at Appendix E.
The 5£h Circuit éourt of Appeals, in denying Petitioner's COA, held, (1)
that the evidence Petitioner presented was not newly discovered evidence

because his trial counsel was aware of the documents before trial, thus

5.



§82244 (d)(1)(A) applied to his claim and was time barred and, (2) evidence

was not new under: the Schulp actual innocence standard if it was always within
the reach of Petitioner's perscnal knowledge or reasonable investigation.

See 5th Circuit opinion at 2-4; Appendix _A.



REASONS FOR GRANTING THE PETITION
The 5th Circuit Ccurt has entered a decision in conflict with the decision
of ofher Court of Appeals on the same important matter and has decided an
impcrtant federal QUe§tion in- a way that conflicts with relevant decisions

of this Court. Supreme Ccurt Rule 10(b) and (c).

QUESTICN ONE (RESTATED):

Did the 5th Circuit Court of Appeals exceed the limited scope of the
Certificate of Appealability (COA) standerd using a merits analysis to
denying Petiticner's C.0.A.?

On Petitioner's questicn for review in the 5th Circuit, "whether the District
Court erred in concluding that claim based on Newly Discovered Evidence was
time barred," Petitioner scught +to shew that the factual predicate date in
wnich he disccvered that his attorney had secreted the exculpatcry dccuments

was governed by 28 U.S.C. §§2244(d)(1)(D) and reascnable jurist would find the

District Court's decision wreng cr debatable. See Appendix E (Certificate
of Appealability (COA) ). |

Instead of the 5th Circuit making a threshcld iﬁquiry into the under lying-
merits .of the abcve claim to determine if  Petiticner made a substantial
showing, instaed employed a merits analysis. See Appendix A (5th Circuit
cf Appesls order at 2-3). The b5th Circuit's analysis on what they believe
constitutes "newly discoverd evidence", then denying a COA cn the merits

cf their own case, citing Stains v. Andrews, 524 #.3d. 612, 620-21(CA5 2003)

(holding that a criminal defendant was considered tc have learned of the
factual predicate for his habeas claims when his attorney did), does not
sound like they considered any other jurist but themselves in determinirng

whether Petitioner made a substertisl showing t6 warrant issuance of a COA.

7.



According to 28 U.S.C. (c)(2), and this Courts precedent in Slack v. McDaniel,

529 U.S. 473, 484(2000), to obtain a COA Petitioner must make a substantial

showing of the denial of a constituticnal right.Id. When a district court
denies Federal habeas relief on probedural grounds, a COA should issue wheh
Petitioner establishes, at least, that jurist of reason would find it debatable
whether the petition states a valid claim cf a denial of a constitutioﬁal
right and that jurists of reason would find it debatable whether the district
court was correct 1in its procedural ruling, which Petitioner has shown in
his COA. See Appendix E pages _4- 22~ Had the 5th Circﬁit Court applied
these principles to Petitioner's applicaticn, a COA should have issued.

The 5th Circuit has created conflict between jurist of reason in the granting

of a COA; e.g. Rescndez v. Knight, 653 F.3d. 445, 446-47(CA7 2011), Fleming v.

Evans, 481 f.3d. 1249, 1259(CAlQ 2007); Pabon v. Mahcroy, 654 F.3d. 385, 398

(CA3 2011), Reyes v. Keane, 90 F.3d. 676, 680(CAR 1996). This Court has also,

in the past, needed to redirect the 5th Circuits attention on the issue of

properly employing the COA standard. See Tennard v. Dretke, 542 U.S. 274; 159

L.Ed. 2d. 384, 124 S. Ct. 2562(2004); Buck v. Davis, 580 U.S. . 137 S. Ct.

197 L.Ed. 1(2017)

In Tennard v. Dretke Supra, this Court held that the 5th Circuits "uniquely

serve permanent handicap" and nexus tests were incorrect and Tennard was entit-—
led to a COA because reasonable jurist would find debatable or wrong the District

Court's disposition of Tennard's low IQ. More recently, in Buck v. Davis Supra,

this Court had to reinterate, Cheif Justice Roberts writing for the Court,
that the COA "inquiry" is nct coextensive with a merits analysis.Id. Cheif:

Rocberts held that "the question for the 5th Circuit was nct whether Buck

8.
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had shown extfodinary circumstances, but ask cnly if the District Court's
decision was debatable“;ld.

In the present case, the 5th Circuit determined that the evidence Petitioner
presented was not new, instead of determining whether reascnable jurist.could
find the District Court's decision that the evidence was not new debatable,
which in this case, they could. On the above merits, this Court's supervisory
powers are requested to prevent a further departure, by the 5th Circuit,
from dearly established federal 1law concerning the standard‘of issuance of

Certificate of Appealability, Supreme Court Rule 10 ( ).

QUESTION TWO (RESTATED) :

Is this Court's precedent in Shulp v. Delc diminished by the conflict c¢f the

Circuit Court's in determining what constitute's "Newly Discovered Evidence",
to warrant habeas relief in actual innocenqe'cases under Shulp?

The crux of the previrous question was that of newly discovered evidence.
The current question deals with newly discovered evidence as weil but towards
how it is defined and how it is applied in actual innocence cases. Therefore,
the fundamental question to be considered is whether Petitioner's aforementicned

doecuments can be considered newly discovered and used for consideration under

Shulp v. Delc, and if so, should Petiticner have been affored issuance of a COA
on the issue?

Black's Law Dictionary defines newly discovered evidence as "evidence existing
at the time of a motion or trial but then unknown tc a party who, upon later
discoverying it may assert it as grounds for reconsideration or a new trial".

Pre Schulp application of what defined "newly discovered eyidenqgi this Court

held in Johnson v. Mississippi,that new evidence is "evidence that creates

doubt about the validity of the sentence". See Jochnson v. Mississippi, 486

U.S. 578, 585, 108 S. Ct. 1981; 120 L.Ed. 2d. 575(1988).

9.



Not to quote, verbatim, historical colloquy of American jurisprudence on
substantive or procedural litigation on the ends and outs of actual innocence
claims and newly discovered evidence, but this Court's precedent's show us
that their are two types of actual innocence claims that can be raised i.e.

Herrera v. Cecllins and Schulp v. Delo.

A Herrera claim, is a substantive claim in which a Petiticner argues his

innocence based sclely upon newly discovered evidence, "evidence that was neither

introduced at trial nor available to the defense to introduced at trial. See

Herrera v. Collins 506 U.S. 390, 400, 113 ' S. Ct. 853, 122 L.Ed. 2d. 203 (1993).

The Schulp v. Delo claim 1is procedural, rather than substantive, which
is accompanied by a claim of constitutional error. The constitutional claims
are not based cn his innccence, but father on his contentions that the ineff-
ectiveness of his counsel...denied him the full paniply of protection afforded
to him by the Constitution. The Schﬁlp claim depends critically on the validity

cf his Strickland claim. See Schulp v. Delo 513 U.S. 298, 316, 115 S. Ct. 851,

130 L.Ed. 2d. 80 (1995).

To establish the requisite probability that & Petitioner is actually innccent,
the Petitioner must support his allegaticns with "New Reliable Evidence,
that was not presented at trial and must shcow that it was more likely than
not that no reasonable juror would have convicted him in light of the New
Evidence.Id.

Petitioner points cut two changes from the literature of Johnson, to Herrera,

and then to Schulp. One, of small relevance and the other highly significant.

First, Johnson v. Missisippi refered to, "Newly Reliable Evidence". The second

relevant change, the most important, Herrera suggests that New Evidence is

"oavidence that was neither introduced at trial nor available to the defense to

10.



introduce at trial", where Schulp omits"nor available to the defense to intro-

duce at trial™.

It would seem that the plain language of Schulp relaxes that portion "not

available to the defense", seeing that the success of a Schulp claim is tctally
dependant cn the ineffective assistance of trial counsel.
It appears, and 1is clear from the 5th Circuits order, that they adopt

Herrera's wording of "New Evidence" (being neither introduced at trial nor

available to the defense...), and employs it to analize its Schulp claims.
See 5th Circuit Order p. 2-4, The 8th Circuit also agress with the 5th Circuits

analysis on what constitutes "Newly Discovered Evidencé". See Amrine v. Bowersox

128 F.3d. 1222, 1230(CA8 1997).

The 7th Circuit in Gomez v. Jarmet recognized the aforementioned dilemma

indicating that in a case where the underlying constitutional viclation claim
is 1ineffective assistance of counsel premised on the failure to present

evidence, a time of trial would operate as a rcad block to the actual innocence

gateway. See Gomez v. Jarmet 350 F.3d. 673, 679-80(CA7 2003). The 7th Circuit
dealt with the issue by claiming evidence is new even if it was not newly dis-
covered evidence as long as it was not presented to the trier of facts.Id.

The 3rd and 9th Circuits agree. See Houck v. Stickman 625 F.3d. 88 (CA3 2010);

Griffin v. Johnson 350 F.3d. 956, 962(CA9 2003).

Petitioner will further argue that the whole State of Texas, undividedly

employs the 5th Circuit Herrera analysis in its Schulp v. Delo reviews creating

a road block for all Petitioner's therein to obtain the full panoply offered

to use by this Court's precedent in Schulp. e.g. U.S. v. Ferrante 502 F.Supp.2d.

502(W.D. 2006), U.S. v. Abdallah 629 F.Supp.2d. 699(S.D.(Tex)2009):U.S. v. Pineda

67 F.2d. 665(E.D.{Tex)1999).

11.
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As previously stated, Petitioner submitted school récords, which substantive
placed the complainant at schccl at the time she alleged sexhal assault impeaching
the complainants testimony and negating one of the two predicate offenses
needed by the State to prove the element of continuous course of sexual abuse
30 or more days in duration. See ROA.39. Petitioner also presented records from
Suddenlink Cable Company that shows cable Tech Daniel Hernandez at Petitioner's
house who, if is called as subpoena'd would testify that he and Petitioner
were the only one's present in the house further impeaching the State's theory
and the complainant's outcry of sexual abuse on that date bringing substantial
doubt tc the State's entire case of continous sexual assault of & child.
See ROA.24-29. This "newly disccvered evidence" is of exculpatory matter because
the complainant testified that the alleged assault on (Sept. 20, 2013) happened

"after breakfast, but before lunch" that Petitioner allegedly assaulted her.

See ROA.598; ROA.652 line 7-18. Also Suddenlihk Cable reccrds did indicate

times that Tech was at Petitioner's house on that morning, this further
negating the State theory and Petiticner's trial counsel's affidavit saying
that the reason he didn't present these records to the jury is because they

didn't show any times on them. See COA. p. 6, line 12-17; ROA.1239-40.

Petitioner's trial counsel withheld the above exculpatcry evidence from
him and- the jury in error, believing that the above evidence wculd help the

State prove dates and time, where as the State had already prcved at least

twe acts cf sexual abuse occurring 30 days or more in duration. See ROA.598;

ROA.729-30, creating a rare and extrodinary case of trial counsel withholding

exculpatory material evidence that would support Petitioner defense. Reason-
able jurist would find it wrecng that the District Court concluded that Petitioner

failed to present new reliable evidencé& tc support his actual innocence claim.

See Appendix B p. 6.

12.



Regarding the ultimate guesticn and fundamental issue...Does Petiticner's

evidence. constitutes newly reliable evidence under Schulp v. Delo, and should

a COA issued on the merits?

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

i\w\s\nﬂ\&oﬂ\

Date: November 21, 2019

13.



