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OCTOBER 17, 2019

RE: SUPREME COURT CASE NO. CR-18-546
KWASI ANDRADE MCKINNEY V. STATE OF ARKANSAS

THE ARKANSAS SUPREME COURT ISSUED THE FOLLOWING ORDER TODAY IN THE
ABOVE STYLED CASE:

“APPELLANT’S PETITION FOR REVIEW IS DENIED. HART, J., WOULD GRANT.”

SINCERELY,
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STACEY PECTOL, CLERK

CC: JASONR.DAVIS

ADAM JACKSON, ASSISTANT ATTORNEY GENERAL
COLUMBIA COUNTY CIRCUIT COURT
(CASE NO. 14CR-16-35)



ARKANSAS COURT OF APPEALS

DIVISION 1
No. CR-17-264

i

i DOpinion Delivereg }ammry 10, 2018

Kwast ANDRADE MCKINNEY APPEATL, FROM THE COLUMBIA
' APPELLANT COUNTY CIRCUIT COon IRT

- [NO. 34—(:1{46-35}

- HONORABLE DAVID w. TALLEY, JR.,
JUDGE

STATE OF ARKAN SAS

AFFIRMED 1N PART; REVERSED AND

APPELLEE : REMANDED 1 PART

LARRY D, VAUGHT, Judge
On November 10 and 24, 2015, law-enforcemen; officers worked with e
confidential informants 1o purchase methamphetamine from appellant Kwasi McKinney gt
his \residence located ar 202

Mulbegry in McNeil, Atkansas, 15 hereafrer

, On ]anuaify 28, 2015,
butsuant 1o a search Warsang, Iaw«enforcemmt officers searched MGy

7ey’s home and found
methamphe

tatnine, drug Parapheraalia, and 3 fi;

eatm. On November 29, 2016,

2 Columbia
C

ounty jaty found McKinney guilty of delivety of methamphetamine, Possession of

sion of 5 firesrm

Add. 47



b

W eettain persons.t He wag sentenced 10 serve twenty-eight years’ 2 o years’, eighteen years',
shxey years’, thirty years’, and twelve years” mprisonment, respectively, to be rug consecutively,
foz a total of 154 yeass. On appeal, McKinney contends that (1) there wag insufficient evidence
O support the convictions for simultancous possession of drigs and 4 frearm and for
Rossession of 4 firearm; (2) the Girenit court abused its discretion irs'f}rde.t:}ng consecutive
sentences; and (3 the eireuir court abused its discraion in d‘ényx’ng his request For 4 Dretdal
heating. e affittn in past ang reverse and mmandlz‘n part,
MeKinney argues that the evidence was sofficient 1o support his convidtions for
simultaneons possession of diugs and 4 firearm and fop possession of a frearm 3 More

.

specifically, he atgues that the proof filed G establish that he Constn

ctively possessed thege
items. He cites the testimony of Officer Jonain

an Chambers of phe Thirteenth Judicial Di

& men, Sharde Mulling and J

vg
Task Foree whe stated that there wepe two oth aylon McKamie,
in the homme at he time of the searcl, Chambets also tes

tified that these two men conld have
Place

d the deugs ang freamnin the closes,

but they wees nor investignted, and the fitearm and

drugs wete 8ot submitted to the crime lah £5¢ Tarent. LNt festing.
: P g

Based on thig evidence,

"The jury also foung MeXKinney guily of
however, ihig con

minor Viction wag dism

Second-degres sadangeting the welfare of g’
issed on the Srate’s motion,

McKinney s Stotenced to e
methamphetamine conviction plug ap
committing the crime i Proximity to ce
years.

ighteen years’ nprisontment fop the delivey.of.
enhancement of ten years® mprisonment for
ttain facilities (2 church) for 5 total of TWenty-cighy
In this 4
Supporting  the
methampheulmiﬁe,
intent to deliver.

plaal, Md{im;ey does n
comvictions  for
maintuining a dx

ot challenge ¢he sufficiency of ¢

e evidencs
methmphcmmﬁn&,

POssession  of
2d possession of methamphetamine with

delivety  of
Ug premises, 3

dJ

004
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McKinney atgues, “Ir is not beyond the tealm of possibility thar soreone elge Planted {the

fitearm and drags) there and lofy MeKioney o] take the tall and face the consequences.”

In ordcrvto presetve for appeal the isgue of the sulficiency of the evidence, » defendant
must first tuise the fssne 1o the circuit eonrt gg provided in Arkansas Rule of Criminal
Procedure 331, Rule 33.1(z provides that, in 4 jary tial, a defendant must challenge
sufficiency by 4 specific moton for direcred verdicr ap the close of the evidence offered by the
pIOSecution and at the cloge of 2| the evidence. Ark. R, Ceim. P, 331 () (U175 A defendangs
failure 10 raise the issue at the times and in the manner requited by the rule will constitite g
waiver of any question Pertaining to the sufficiency of the evidence to support the judgment.
Ark R, Crim, P, 33.1().

A motion for directeg verdict is inadequate if it stares “that the evidence i insufficient

v H [and] does ag: preserve for appeal issues telating 1o 2 specific deficiency such a5 insufficient
Proof on the elements of the offense.” Ceillard v, 5, wate, 372 Adk 98, 101, 270 S.W.34 836, 838
{2008) (citing Aske. R Crirn. P 33.3(c): Sonizh o Staty, 367 Ack, 274, 239 SW.3d 494 (2006)).
The motion muse specifically advise the circuit coutt a3 to hpgs the evidence was deficient. 14,
270 8.W.3d ar 838, The teason underlying this tequizement thay specific grounds be stated ang
that the absent proof be pinpointed is tha it allows the circuip court the option of either
gramting the motion of, if justice requires, allowing the State 1o feopen its case to supply the
missing proof. 14, 270 S:W.3d at 838-39. We will not address e metits of an appellant’s
i‘msufﬁcic‘:ncy .argﬁmcm where the directed-verdies mation 5 not specific. Jd, 270 S 34 #t

839.

In the present ¢ase, McKinney made the following modons for directed verdict:
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Idon’t beligye that there wes sufficient evidence thyy demonstrated or Proved thar
) {P»/Idﬁizmﬁy} in any WAy possessed specifically firearm in thig case, therefore the juey
could not declage that-he would be guilty of simultaneoys Possession of drugs and
firearmg, :
Tdon’t belieye that the Staee demonstrared op showed or met & eir burden iy regard to
the gun and e [Mc:.i’ﬁfmeﬁ in any way bossessed a fireem, T4,
ROt conclude th

erefare, a jury copld
athe could pbe guilty 6 possession of a firear,
3t cK_’izmey’s motions for ditectad verdicr merely stated that he did

HOLpossess the firearm, 1,
did not axgue below that the §

tate failed to prove that he tonstructively possesged the firearrm,
Usder thege Citcumstances, e hold tha MeKinneys moton wag toq genezal i preserve the
<:onsu'uctiv‘efposscssi01"x artgument he hag

raised op appeal. Confey
at 67, 385 S.W.34 875, 87879

tholding tha he appedant failed 1 Presesve

v Siate, 2013 Age. App. 597,

hig sufﬁ-:iené}?
Argument where he argued i his motons for directe

d verdict thar the Stare fatled 1o pt

ave

Possession of drugs and drug Pataphernatiy

but argued gn appeal that rhe Seape failed ¢
establish constructive possession). Accc}fdjngi}g we affirm on the issue of the sufficiency. of
the cvidence Supporting McKinney’s onvictions for simulianegug Possession of drugg ang 2
fivearn ang POssession of 3 firegpm, by certain Petsons.
McKjxmc‘:y 8lso argues cm &ppeal that the cirey coutt abused its digere tion in ordering
CONSECUIVE  Serpenges. After  the fary  retarned 5 gl veudicts and Sentencing
fecommendation, the Stare Tequested that the CICUE Conry sentence McKinney ¢ twenty-foug
years of suspended Imposition of Sestence (S1S) for the };{}ssessiomofimethmnphemmine and
delivet_;v~c:flmethampheramiue convictions and yo order that the Sentences for the retnaining
EOnvictiong (Possession of

2 firearm by certain Persons, muainm;

Sinmltaoepus Possession of deugs

aing 4 drug premises,
and u ﬁmarm, and the proximity cmbanceme:nt), which

248
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totaled 130 years, be tun conseautively. McKinney’s counsel did not respond o object.
Thereafier, the circult court found thar it lacked authotity to order SIS where the defendant
had been determined to be 2 habityal offender, and it concluded thar it would follow the jury’s
sentencing reconumendations. The coust then stated that the jury had spent “quite 2 bit of time
deliberating on this. Obviously, they had different thoughts abowt different sentences,” and
ordered that the sentences run congecutively for a total of 154 years, McKinney did notobject,

In ordet to prescrve an argument for appeal thete must be an ohjection in the circuit
coutt that is sufficient to apptise that court of the particular error alieged, Brows 1 Stare, 326
Axk. 56, 60, 931 §,W.2d 80, 83 (1996). Fusther, we will not address arguments taised for the
first tirne on appeal. I, 931 $.W.2d at 83. Qur supreme court has specifically stated that when
an appellant did not object to bis or her terms of imprisonmaent being imposed consezutively,
the court would not address the argument on appeal. Id, 931 8.W.2d at 83 {citing Richardson
v. Stafe, 314 Atk 512, 863 8.W.2d 572 {1993)).

In the instant case, MeKinney taised no ohjection to the State’s request that hig
sertencey tun consecutively of 16 the circuit cowrt’s ruling that his sentences run consecutively.
The alleged error should have been called to the attention of the circuit cowrt by timely
objection or Inquiry so that the court could be given the opportunity to correct the etror.
Therefote, we hold that £ckinney’s sentencing atgument is not preserved for appeal, Brows,
326 Ark. at 60, 931 S.3.2d at B3; Mixeon 2. State, 330G Ark. 171,174, 954 S.W.2d 214, 216 (19975
(holding that in order tu preserve a challenge to the tircuit court’s decision to run sentences
consecatively, the appellant must make an objection in circuit cour). Accordingly, we affirrn

the circuit courr’s decision to mun McKinney's sentences consecntively.

oy
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McKinney’s final argument on # speal is that the cireit court abused irs discretion in
denying his request for a ijrs:!:riai hearing. On Ocrobes 13, 2016, McKinney fled five pretuial
MOHONs: a motion to suppress stalernent, & mnotion t0 suppress search, a motion to compel
testing of cerrain evidence, 2 motion for teronsideration o in the alternative to reduce bail,
and a motion in limine. On November 8, 2016, counsel for McKinney tequested a heating on
the motions, and the State objected the following day.

No hearing was held, and on Novernber 14, 201 6, the cirenir court entered an order
denying the motions io supptess the statement, to suppress the search, and to compel testing,
finding that they were antimely® The coutt found that MeKianey had appeared on two
occasions July 7, 2016, and August 18, 2016) and annonnced he was ready for trial. Before
the jury el statted, counsel for McKinney moved for reconsideration, stating that by
announcing for trial, he did not intend to waive the tight to a heating on his preivial motions.
The covu;-r’; reiterated its finding that McKinney bad twice announced that he was ready for trial
and that the moton requesting the testing of evidence could not be performed bafore teial,
The court denjed the motion for reconsideration,

On appeal, McKinney argues that, pursuant 1o Arkansas Rule of Criminal Procedure

16.2(b), 2 motion o suppress evidence is timely if filed ten days before tdal. Ark. R. Crim, P
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G2(h) (20170, 1 conttends that he fled his SUpPLEssion motions’ well hefore thag therefore,
the circuit court abused its discretion in denying his motion based on untimeliness,

The State Brst argues that, based on Rule 14,1 of the Arkansas Rules of Criminal
Procedure, Rule 16.2 does not apply because this was 2 crimingl prosecution in which ‘the
omnibus-hearing procedure was uilized Ark. R, Ctim. P. 16.1 (2016). However, the record in
this case does not demonstrate that an omoibus heating was set and/or heid, Therefore, Rule
16.2 does apply. And based on Rule 16.2, McKinney's motions to suppress—iiled forty-seven
days befote triak—swere timely filed. T herefore, we hold that the circuir coutt abused i
dimmon in finding that the motions to supptess were un timely.

McKinney further contends that he was entided to 2 hearing on his suppression
motiens. While Rule 16.2 does not mandate 2 pretial hearing on supptession motions, at the
very least, our statufoty and case law mandites a hearing on the motion 1o suppress the
Staternent. Coon v Sters, 76 Ark App. 250, 254, 65 S.W.3d 889, 891 (2001). “A hearing is
mandatory éﬁ 4 motion 1o suppress, and the supreme court has said that a defendant js not
tequired to question the admissibility of his pretial statements more thag once.” 14 ar 254, 65
8.%.3d at 891, Liker ewise, in Rankin v, Seate, our supteme court held thar the clrcuit court erred
when it admitted the defendant’s custodial staterments without conducting 4 hearing on the
defendant’s supptession motion, as it had been tequested 1o do. 320 Ak 379, 399-400, 948
5.%.2d 397, 408 (1997). The holding there velied gn Ar!g'msas Code Annotared section 16-89-

107(b)(1) (1987), which provided in mandatory termns that 3 cireui contt must hold a heating

His axgument on appeal does not include his maetion 1o cornpel testing of certain
evidence; accordingly, he has abandoned any atgument related o this motion.
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harmless, this court must declare i harmiess beyond a reasonable douht. Sebalsks, 322 Atk 4

70, 907 $.W.24 2 697 (citations Omitted).

Add. 54



informems and Officer Chamber , who participated in the diag vaasactions, testified thay
MeKinney sold them drugs, end there werg videos of the transactions. Thesefore, the
admission of McKinney's satement was hammnless ecror beyond a rezsonable doubs 13 10 the
convictions for delivery of methamphetamine and possession of methamphetaming, and we
affiemn those convicons,

However, we cannot reach the same conclusion regarding the temaining convicrings
for maintaining a drug premises, simultaneous possession of drugs and a firearm, possession
of methampheramine with intent to delivey, and possession of a Srearm by certain persons,
While McKinney’s statement did not include admissions on these charges, his statement did
detail hig drug business, and the Jury could have found that he possessed the firearm and drugs
at bis house a5 part of his drug business. Therefore, we Cannot conclude. that the admission of
the statement——ag it..teiatcs to his convictions for maintaining a drug premises, possession of

methamphetamine with intent to deliver, simultaneous possession of drugs and » Lizearm, and

possession of a frearm by certain persons——wag hatmiess beyond ateascuable doubt,

In conclusion, we affem MeKinvey's convictions for delivery of methamphetaming
aﬁd Possession of methamphetamine. However, we hold that the circuit coust abused it
discretion in denying McKinney’s motions 1 Suppress his statement and the search based on
untimeliness, Thetefore, we feverse and rernand the cireujs Coutt’s arder denying McKinney’s
Suppression motions, "\C‘ife‘ also hold that the circujy cout abused its discrerion i denying
McKinney’s fequest for a heating on his MOUON 10 suppress his statement and that this was

not barmless erear.
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