APPENDIX A



Case: 15-13997 Date Filed: 07/17/2019 Page: 1 of 1

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 15-13997-FF

UNITED STATES OF AMERICA,

Plaintiff - Appellee,
versus
DONOVAN G. DAVIS, IR.,

Defendant - Appellant.

Appeal from the United States District Court
for the Middle District of Florida

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

Before WILLIAM PRYOR, ROSENBAUM, and ANDERSON, Circuit Judges.

PER CURIAM:

The Petition(s) for Rehearing are DENIED and no Judge in regular active service on the Court
having requested that the Court be polled on rehearing en banc (Rule 35, Federal Rules of
Appellate Procedure), the Petition(s) for Rehearing En Banc are DENIED.

ENTERED FOR THE COURT:

W W

UN W;D STATI;‘.S C@CUIT JUDGE
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Case: 16-17781 Date Filed: 07/17/2019 Page:1of 1

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 15-13997-FF

UNITED STATES OF AMERICA,

Plaintiff - Appellee,
versus
DONOVAN G. DAVIS, JR., c

Defendant - Appellant.

Appeal from the United States District Court
for the Middle District of Florida

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

Before WILLIAM PRYOR, ROSENBAUM, and ANDERSON, Circuit Judges.

PER CURIAM:

The Petition(s) for Rehearing are DENIED and no Judge in regular active service on the Court
having requested that the Court be polled on rehearing en banc (Rule 35, Federal Rules of
Appellate Procedure), the Petition(s) for Rehearing En Banc are DENIED.

ENTERED FOR THE COURT:

@ W

ON{TED STATES CJRCUIT JUDGE

ORD-42



IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-12057-FF

UNITED STATES OF AMERICA,

Plaintiff - Appellee,
Versus
DONOVAN G. DAVIS, JR.,

Defendant - Appellant.

Appeal from the United States District Court
for the Middle District of Florida

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

Before WILLIAM PRYOR, ROSENBAUM, and ANDERSON, Circuit Judges.

PER CURIAM:

The Petition(s) for Rehearing are DENIED and no Judge in regular active service on the Court
having requested that the Court be polled on rehearing en banc (Rule 35, Federal Rules of
Appellate Procedure), the Petition(s) for Rehearing En Banc are DENIED.

ENTERED FOR THE COURT:

UNPTED STATES|GIRCUIT JUDGE
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UNITED STATES OF AMERICA, Plaintiff-Appellee, versus DONOVAN G. DAVIS, JR,,
Defendant-Appellant.
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
767 Fed. Appx. 714; 2019 U.S. App. LEXIS 9073
Nos. 15-13997, 16-17781, 17-12057 Non-Argument Calendar
March 27, 2019, Decided

Notice:

PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING
THE CITATION TO UNPUBLISHED OPINIONS.

Editorial Information: Prior History

{2019 U.S. App. LEXIS 1}Appeals from the United States District Court for the Middle District of Florida.
D.C. Docket No. 6:14-cr-00043-CEM-DCI-2.United States v. Davis, 2017 U.S. Dist. LEXIS 127065 (M.D.
Fia., May 11, 2017)

Disposition:
AFFIRMED.

Counsel For UNITED STATES OF AMERICA, Plaintiff - Appellee (15-13997):
John Michael Pellettieri, U.S. Department of Justice, Criminal Division, Appellate Section,
WASHINGTON, DC; Arthur Lee Bentley, Ill, Bradley Arant Boult Cummings, LLP, TAMPA,
FL; David Michael Fuhr, Ellen Meltzer, Jeremy Raymond Sanders, Ephraim Wernick, U.S.
Department of Justice, Criminal Division, WASHINGTON, DC; Jonathan P. Hooks, U.S.
Attorney's Office, WASHINGTON, DC.

For DONOVAN G. DAVIS, JR., Defendant - Appellant
(15-13997): Brian Horwitz, Vatic Law, ORLANDO, FL; Donovan G. Davis, Jr., FCl Coleman
Low - Inmate Legal Mail, COLEMAN, FL.

For UNITED STATES OF AMERICA, Plaintiff - Appellee
(16-17781): Ellen Meltzer, David Michael Fuhr, Ephraim Wernick, U.S. Department of
Justice, Criminal Division, WASHINGTON, DC; John Michae! Pellettieri, U.S. Department of
Justice, Criminal Division, Appellate Section, WASHINGTON, DC; Jeremy Raymond
Sanders, U.S. Department of Justice, Criminal Division, Fraud Section, WASHINGTON, DC;
Thomas Anthony Quinn, Thomas Swanton, U.S. Attorney's Office, WASHINGTON,{2019
U.S. App. LEXIS 2} DC.

For DONOVAN G. DAVIS, JR., Defendant - Appellant
(16-17781): Brian Horwitz, Vatic Law, ORLANDO, FL; Thomas A. Sadaka, Sadaka Law
Group PLC, CELEBRATION, FL; Kellie Elizabeth Tomeo, The Tate Firm, PLLC, ORLANDO,
FL.

For UNITED STATES OF AMERICA, Plaintiff - Appellee
(17-12057 ): Ellen Meltzer, U.S. Department of Justice, Criminal Division, WASHINGTON,
DC; John Michael Pellettieri, U.S. Department of Justice, Criminal Division, Appellate
Section, WASHINGTON, DC; Jeremy Raymond Sanders, U.S. Department of Justice,
Criminal Division, Fraud Section, WASHINGTON, DC; U.S. Attorney Service - Middle
District of Florida, U.S. Attorney's Office TAMPA, FL.

DONOVAN G. DAVIS, JR., Defendant - Appellant (17-12057 ),
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Pro se, COLEMAN, FL.
Judges: Before WILLIAM PRYOR, ROSENBAUM, and ANDERSON, Circuit Judges.

CASE SUMMARYDefendant's fraud convictions under 18 U.S.C.S. § 1349 were supported by evidence
that he and two partners in a foreign currency trading company perpetrated a scheme to lie to potential

and current investors to get them to invest in or to stay invested in the company by falsely representing
the company's returns and diverting assets to themselves.

OVERVIEW: HOLDINGS: [1]-Defendant's convictions for fraud conspiracy and other charges were
supported by evidence that he and two partners in a foreign currency trading company perpetrated a
scheme to lie to investors to get them to invest in the company by falsely representing the company's
returns and diverting assets to themselves; [2]-Assuming error in admission of a partner's plea
agreement that contained his promise to take a polygraph examination, the error was harmless because
it was not highlighted by the prosecutor and it was unlikely the outcome would have been different;
[3]-The district court did not err in preventing defendant from introducing evidence of one partner's prior
fraud scheme under Fed. R. Evid. 403, 404; [4]-The district court did not clearly err in calculating the
amount of loss attributable to defendant as $10.5 million under U.S. Sentencing Guidelines Manual §
2B1.1.

OUTCOME: Judgment affirmed.

LexisNexis Headnotes

Criminal Law & Procedure > Appeals > Standards of Review > De Novo Review > Sufficiency of
Evidence to Convict

An appellate court reviews de novo whether sufficient evidence supports a jury's verdict in a criminal
trial, viewing the evidence in the light most favorable to the government, and drawing all reasonable
factual inferences in favor of the jury's verdict. The defendant must do more than put forth a reasonable
hypothesis of innocence, because the issue is not whether a jury reasonably could have acquitted but
whether it reasonably could have found guilt beyond a reasonable doubt.

Criminal Law & Procedure > Criminal Offenses > Fraud > Wire Fraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Mail Fraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Fraud Against the Government >
Conspiracy to Defraud > Elements

A conviction for conspiracy to commit mail or wire fraud, in violation of 18 U.S.C.S. § 1349, requires
proof that two or more persons agreed to commit mail or wire fraud and that the defendant knowingly and
voluntarily joined the agreement. The elements of mail and wire fraud are (1) intentional participation in a
scheme to defraud, and (2) use of the mails or wires in furtherance of the scheme. 18 U.S.C.S. §§ 1341,
1343.

Criminal Law & Procedure > Criminal Offenses > Fraud > Fraud Against the Government >
Conspiracy to Defraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Mail Fraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Wire Fraud > Elements

A scheme to defraud is a scheme to deprive another of money or property through deceit, such as
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misrepresentations. The misrepresentation must be material-having the natural tendency to influence, or
be capable of influencing, the decision-maker to whom it is addressed-but the government need not
show the victim actually relies on the misrepresentation or omission. By prohibiting the scheme to
defraud, rather than the completed fraud, the elements of reliance and damage would clearly be
inconsistent with the statutes Congress enacted. Rather, proof of intent to defraud is sufficient.

Criminal Law & Procedure > Criminal Offenses > Fraud > Wire Fraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Mail Fraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Fraud Against the Government >
Conspiracy to Defraud > Elements

Criminal Law & Procedure > Scienter > Specific Intent

Evidence > Inferences & Presumptions > Inferences

In evaluating evidence of intent to defraud, an appellate court must determine whether the defendant
attempted to obtain, by deceptive means, something to which he was not entitled. The jury is permitted
to infer an intent to defraud from the defendant's conduct. And evidence that a defendant personally
profited from a fraud may provide circumstantial evidence of an intent to participate in that fraud.

Criminal Law & Procedure > Scienter > Specific Intent

Criminal Law & Procedure > Criminal Offenses > Fraud > Fraud Against the Government >
Conspiracy to Defraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Mail Fraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Wire Fraud > Elements

Not all deception constitutes fraud. A schemer who tricks someone to enter into a transaction has not
schemed to defraud so long as he does not intend to harm the person he intends to trick. That remains
the case even if the transaction would not have occurred but for the trick, because there is no intent to
harm. Deception becomes fraud when it is used to obtain something to which the deceiver is not entitled.

Criminal Law & Procedure > Criminal Offenses > Fraud > Wire Fraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Mail Fraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Fraud Against the Government >
Conspiracy to Defraud > Elements

Criminal Law & Procedure > Scienter > Specific Intent

In a fraud case, the government does not need to prove actual reliance. It is unnecessary that the victim
actually relies on the misrepresentation or omission; proof of intent to defraud is sufficient. It is enough
that the scheme be reasonably calculated to deceive.

Criminal Law & Procedure > Appeals > Standards of Review > De Novo Review
Criminal Law & Procedure > Appeals > Standards of Review > Plain Error > Prosecutorial
Misconduct

Ordinarily, allegations of prosecutorial misconduct present mixed questions of law and fact that an
appellate court reviews de novo. However, where a defendant does not raise a claim of prosecutorial
misconduct at trial or otherwise call the issue to the attention of the district court, the appellate court
reviews for plain error only.

Criminal Law & Procedure > Appeals > Prosecutorial Misconduct > Use of False Testimony
Criminal Law & Procedure > Appeals > Prosecutorial Misconduct > Burdens of Proot

A05_11CS 3

© 2019 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.

60438018



Where the government knowingly solicits or fails to correct false testimony, due process requires a new
trial where the false testimony could in any reasonable likelihood have affected the judgment of the jury.
To prevail on a Giglio claim, a defendant must establish that (1) the prosecutor knowingly used perjured
testimony or failed to correct what he subsequently learned was false testimony; and (2) such use was
material, i.e., that there is any reasonable likelihood that the false testimony could have affected the
judgment. This could-have standard requires a new trial unless the false testimony was harmless beyond
a reasonable doubt.

Criminal Law & Procedure > Appeals > Standards of Review > Plain Error > Evidence
Criminal Law & Procedure > Appeals > Standards of Review > Plain Error > Definitions

When a defendant fails to object to an alleged evidentiary error at trial, an appeliate court may review
the issue for plain error only. To succeed on plain-error review, the defendant must show that a clear or
obvious error affected his substantial rights. A defendant's substantial rights are prejudicially affected
when a reasonable probability arises that, but for the error, the outcome of the trial would be different.

Evidence > Relevance > Pleas & Related Statements
Evidence > Scientific Evidence > Polygraphs

Evidence of a witness's willingness to submit to a polygraph examination is inadmissible in a criminal
case. In particular, courts should not admit evidence of plea agreements containing provisions that the
government's witnesses have agreed to take polygraph tests to verify trial testimony because such
evidence constitutes improper bolstering of the witnesses' credibility.

Criminal Law & Procedure > Appeals > Standards of Review > Abuse of Discretion > Evidence
Evidence > Relevance > Relevant Evidence

An appellate court ordinarily reviews a district court's evidentiary rulings for abuse of discretion. During
this review, the appellate court bears in mind that the district court has broad discretion to determine the
relevance and admissibility of any given piece of evidence. Evidentiary errors are subject to review for
harmlessness. A non-constitutional evidentiary error does not warrant reversal unless there is a
reasonable likelihood that the error affected the defendant's substantial rights.

Criminal Law & Procedure > Appeals > Reversible Errors > Evidence

An appellate court will not reverse a defendant's conviction on the basis of an evidentiary error that does
not implicate his constitutional rights if the error had no substantial influence, and enough evidence
supports the result apart from the phase affected by error.

Criminal Law & Procedure > Appeals > Standards of Review > De Novo Review > Jury
Instructions

Criminal Law & Procedure > Appeals > Standards of Review > Abuse of Discretion
Criminal Law & Procedure > Appeals > Reversible Errors > Jury Instructions

Criminal Law & Procedure > Jury Instructions > Requests to Charge

An appellate court reviews the legal correctness of jury instructions de novo but reviews the phrasing of
the instructions for abuse of discretion. The refusal to give a requested jury instruction is also reviewed
for an abuse of discretion. The refusal to give a requested instruction is reversible error only if the
instruction (1) was a correct statement of the law; (2) was not adequately covered in the instructions
given to the jury; (3) concerned an issue so substantive that its omission impaired the accused's ability to
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present a defense; and (4) dealt with an issue properly before the jury.

Evidence > Documentary Evidence > Parol Evidence
Contracts Law > Contract Interpretation > Parol Evidence

The parol evidence rule that, in contract cases, prevents the parties to a written contract from offering
evidence that the contract was something different does not apply in criminal cases.

Criminal Law & Procedure > Criminal Offenses > Fraud > Fraud Against the Government >
Conspiracy to Defraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Mail Fraud > Elements

Criminal Law & Procedure > Criminal Offenses > Fraud > Wire Fraud > Elements

"Puffing" or "seller's talk” is not a crime under the federal fraud statutes. But a trial court judge may
properly refuse to issue an instruction on a puffery defense where the misrepresentations at issue were
not exaggerated opinions or hyped-up sales pitches, but were, rather, factual statements that were
verifiably refutable.

Criminal Law & Procedure > Appeals > Reversible Errors > Jury Instructions
Criminal Law & Procedure > Jury Instructions > Particular Instructions > Theory of Defense

A refusal to charge the jury on defendant’s theory of defense is reversible error only when the requested
instruction concerns an issue so substantive that its omission impaired the defendant's ability to present
a defense.

An appellate court reviews a district court's amount-of-loss determination for clear error. Under this
standard, the appellate court will not reverse unless the court is left with a definite and firm conviction
that a mistake has been committed. The district court's factual findings for purposes of sentencing may
be based on, among other things, evidence heard during trial, undisputed statements in the presentence
report (PSR), or evidence presented during the sentencing hearing.

U.S. Sentencing Guidelines Manual § 2B1.1(b)(1)(K) (2013) provides for a 20-level sentence
enhancement if the loss is between $7 million and $20 million. Loss under the guidelines is the greater of
actual or intended loss. § 2B1.1, cmt. n.3(A). Actual loss means the reasonably foreseeable pecuniary
harm that resulted from the offense. Loss is based on a defendant's relevant conduct, which includes all
acts and omissions omitted, aided, abetted, counseled, commanded, induced, procured, or willfully
caused by the defendant in relation to commission of the offense. U.S. Sentencing Guidelines Manual §
1B1.3(a)(1)(A) (2013).

The district court need only make a reasonable estimate of the loss; absolute precision is not required.
U.S. Sentencing Guidelines Manual § 2B1.1, cmt. n.3(C). The loss amount should be based on available
information, such as the fair market value of the property taken or destroyed. U.S. Sentencing Guidelines
Manual § 2B1.1, cmt. n.3(C). And it must be reduced by any sums returned to victims before the offense
was detected. § 2B1.1, cmt. n.3(E)(i). Because the district court is in a unique position to assess the
evidence, its loss determination is entitled to appropriate deference.

Criminal Law & Procedure > Sentencing > Imposition > Findings

The sentencing court's failure to make specific findings does not preclude appellate review where the
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court's decisions are based on clearly identifiable evidence.
Criminal Law & Procedure > Sentencing > Imposition > Findings

Once a defendant points to intervening events that may have affected the eventual losses, the
sentencing court imposing an enhancement for the amount of loss must make findings regarding the
effects of these intervening events, if any, and whether these events were reasonably foreseeable to the
defendant.

Criminal Law & Procedure > Appeals > Reviewability > Preservation for Review > Ineffective
Assistance

An appeliate court does not generally consider claims of ineffective assistance of counsel on direct
appeal that were not raised in the district court unless a factual record for such a claim was sufficiently
developed.

Criminal Law & Procedure > Appeals > Standards of Review > Abuse of Discretion > New Trial

An appellate court reviews a district court's denial of a motion for new trial for an abuse of discretion.
Under the abuse-of-discretion standard, the appellate court must affirm unless the appellate court finds
that the district court made a clear error of judgment, or has applied the wrong legal standard. The
appellate court likewise reviews for abuse of discretion a decision to deny such a motion without holding
an evidentiary hearing. An evidentiary hearing on a Fed. R. Crim. P. 33 motion is not required where the
record contains all of the evidence needed to rule on that motion.

Criminal Law & Procedure > Postconviction Proceedings > Motions for New Trial

While newly discovered evidence need not relate directly to the issue of guilt or innocence to justify a
new trial, but may be probative of another issue of law, the new evidence still must be such that it would
afford reasonable grounds to question the integrity of the verdict. To succeed under Fed. R. Crim. P. 33
based on newly discovered evidence, the defendant must establish that (1) the evidence was discovered
after trial; (2) the failure to discover the evidence was not due to a lack of due diligence; (3) the evidence
is not merely cumulative or impeaching; (4) the evidence is material; and (5) a new trial would probably
produce a different result.

Evidence > Testimony > Credibility > Impeachment > Prior Inconsistent Statements

A witness's recantations are viewed with extreme suspicion by the courts. And when a witness retracts a
recantation, the witness's version of events remains exactly as it was at trial.

Criminal Law & Procedure > Pretrial Motions > Disqualification & Recusal
Criminal Law & Procedure > Appeals > Standards of Review > Abuse of Discretion

A district court judge must disqualify himself in any proceeding in which his impartiality might reasonably
be questioned, 28 U.S.C.S. § 455(a), or where he has a personal bias or prejudice concerning a party, 28
U.S.C.S. § 455(b)(1). The standard of review on a motion for recusal based on the appearance of
impropriety is whether an objective, disinterested, lay observer fully informed of the facts underlying the
grounds on which recusal was sought would entertain a significant doubt about the judge's impartiality.

Criminal Law & Procedure > Pretrial Motions > Disqualification & Recusal
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Adverse rulings alone almost never constitute a valid basis for a bias or partiality motion.

Opinion

{767 Fed. Appx. 718} PER CURIAM:

Donovan G. Davis, Jr., is currently serving a 204-month total sentence of imprisonment after a jury
convicted him on charges of mail fraud, wire fraud, money laundering, and conspiracy to commit
mail fraud and wire fraud. On appeal, Davis challenges multiple aspects of the district-court
proceedings. He argues that (1) insufficient evidence supports his fraud convictions; (2) the
government presented{2019 U.S. App. LEXIS 3} false testimony to secure his convictions; (3) the
district court erred in admitting a coconspirator's plea agreement that referenced a polygraph
examination; (4) the court wrongly limited evidence of another coconspirator's prior fraudulent
conduct; (5) the court abused its discretion in instructing the jury; (6) the court erred in estimating the
amount of loss attributable to him under the Sentencing Guidelines; (7) the court improperly denied
his motion for a new trial under Rule 33(b), Fed. R. Crim. P., without a hearing; and (8) the court
erred in denying his pro se motions for permission to file a second Rule 33 motion, for the district
court judge's recusal, and for a hearing under Faretta v. California, 422 U.S. 806, 95 S. Ct. 2525, 45
L. Ed. 2d 562 (1975). After careful review, {767 Fed. Appx. 719} we reject all of these arguments
and affirm Davis's convictions and sentence.

The government charged that Davis, Blayne Davis ("Blayne," no relation to the defendant), and
Damien Bromfield ("Bromfield") perpetrated a scheme to defraud through Capital Blu Management,
LLC ("Capital Blu"), a company that traded in the off-exchange foreign currency, or "forex,"
marketplace. From January to August of 2008, according to the indictment1, Davis, Blayne, and
Bromfield (collectively, the "partners") solicited and retained{2019 U.S. App. LEXIS 4} investors by
making false representations about Capital Blu's trading performance, the risks associated with its
trading practices, and the value of investments. All the while, the indictment alleged, the Capital Blu
partners diverted investor money to inure to their personal benefit and to sustain the fraud.

A jury trial was held over nine days in early May 2015. The government presented its case through
contemporaneous emails from coconspirators, testimony from participants Bromfield and Beth
Courtney, who was Capital Blu's accountant, and testimony from numerous investor-victims. The
government also presented the testimony of a forensic accountant, Crystal Boodoo, who analyzed
Capital Blu's trading activities and accounts from September 2007 to September 2008.

The government's evidence, viewed in the light most favorable to the verdict, established the
following. Coconspirators Bromfield and Blayne formed Capital Blu in January 2007. Davis joined as
a managing partner in August 2007. Davis, who had no prior trading experience, was recruited by
Bromfield for his "large network of high net worth individuals,” due to his family’s business
connections. As a partner, Davis was responsible{2019 U.S. App. LEXIS 5} primarily for bringing in
investors. Blayne did the trading. Bromfield ran business operations.

In September 2007, shortly after Davis joined Capital Blu, the company set up a forex2 investment
fund-the CBM FX Fund, LP-which pooled investor money to be traded by Capital Blu as one large
account on the forex market. Capital Blu's income was based on management fees and a
percentage of trading profits, as set forth in written agreements with investors.
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By late 2007, the three partners believed things were going well for Capital Blu. They began paying
themselves a monthly salary of $15,000 each. They also purchased an interest in a private jet.

On January 22, 2008, however, Capital Blu sustained heavy trading losses. Courtney testified that
she prepared a report for the partners on the extent of the loss. The report showed a loss of $2.8
million, or 31%, leaving Capital Blu with a purported $9 million under management. In fact, the
amount of money under management was {767 Fed. Appx. 720} closer to $5 million. Courtney's $9
million figure included approximately $4 million in a "Saxo Bank" account that, several months later,
was found to have been fabricated by Blayne.

Capital Blu had not regained its losses{2019 U.S. App. LEXIS 6} by February 1, 2008, when it had to
report its monthly performance to investors. The partners worried that reporting the losses to
investors would cause them to pull their money, and Davis was concerned about his reputation in the
community. To buy more time, the partners decided not to disclose the loss and, instead, to report a
small gain to the investors. After a discussion, they settled on a gain of around 1.5%. Accordingly,
Capital Blu sent out account statements to investors, via mail and email, falsely reporting a 1.6%
gain during January 2008.

Emails from February 2008 show that the partners knew that the clients' account statements
overstated the amount of money actually in Capital Blu's brokerage accounts. In a February 8 email
to Davis and Blayne, Bromfield pegged the difference between the "current client obligation"
reflected on the account statements and the "current brokerage valuation"-a difference he referred to
as the "gap"-at $3.2 million, or 29%. Bromfield gave out assignments to close the gap: Blayne was to
"trade like hell"; Bromfield was to cut costs; and Davis was to "keep trying to raise money as fast as
you can."

Davis successfully solicited new investments.{2019 U.S. App. LEXIS 7} Despite knowing that
Capital Blu had just suffered heavy trading losses during January 2008, Davis told investors that
Capital Blu had never sustained a loss, using marketing documents showing consistent gains every
month, including January 2008. He also told investors that the vast majority of their investment-from
80 to 90%-was protected by a "stop loss," even though he knew that the protection either did not
exist or was ineffective, given that Capital Blu had just sustained losses of more than 30%.

Meanwhile, despite the partners' plan to close the gap by maximizing the amount of money under
management, they nevertheless withdrew investor money for improper purposes. Courtney testified
that, as of February 2008, Capital Blu's operating expenses were exceeding the legitimate revenue
that it was entitled to under the investor agreements. Rather than cut partner salaries or sell the
private jet, Capital Blu took the difference directly out of investor money. Davis or Bromfield
authorized the transfers, according to Courtney. Courtney also testified that the partners used client
money to cover personal expenses like a chartered jet used for personal travel, luxury car payments,
and{2019 U.S. App. LEXIS 8} trips to Jamaica. For example, Davis spent most of a month in
Jamaica for forex "seminars,"” and he requested a round number for reimbursement and presented
no receipts to document his expenses.

By March 1, 2008, when Capital Blu had to report its monthly performance to investors, Capital Blu
had not recovered its January losses. The gap remained at around 30%, according to a report
Courtney prepared for the partners. Nonetheless, the partners decided to falsely report a gain of
3.32% for February trading.

A few days later, Courtney told Bromfield that she was uncomfortable "lying to investors.” She then
expressed similar concerns to Davis, who did not dispute that there was a gap in funding or that the
company was lying to its investors. Courtney resigned later that month and reported Capital Blu to
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law enforcement.

Little changed after Courtney's exit from Capital Blu. Each month from April through September
2008, when Capital Blu was shut down, the partners continued to {767 Fed. Appx. 721} report false
numbers to investors reflecting steady profits from trading. Emails between the partners in April,
June, and July of 2008 show that the partners also continued to draw from their brokerage accounts
to pay{2019 U.S. App. LEXIS 9} for things like partner salaries, credit card payments, and the
private jet. And Davis continued to solicit new investments and assure current investors with the
same falsehoods he had used before. He told investors that a certain percentage of their
investments was protected against loss and that Capital Blu was profitable and had never sustained
a loss.

But Capital Blu was never profitable after January 2008, and the partners knew as much. An April 22,
2008 email from Bromfield to the other partners showed that the gap-the difference between the
amount showing on client statements ($10.9 million) and the amount actually in the accounts ($7.4
million)-remained near 30% ($3.5 million). In the following months, emails between the partners
discussed both pulling investor money from Capital Blu's brokerage accounts and "re-appropriat[ing]"
new investments in order to cover operating expenses. The partners also discussed making up a
reason to institute a six-month lock-up of client funds, so as to prevent any investor withdrawals.

On August 8, 2008, Capital Blu sustained massive trading losses of approximately $4 million. That
same day, Davis and Bromfield discussed freezing some client{2019 U.S. App. LEXIS 10} funds.
Around the same time, Bromfield learned that Blayne had been secretly diverting funds from Capital
Blu to another company, Nakano Capital. He also learned that the Saxo Bank account did not exist.
Bromfield notified Davis, and they terminated Blayne as a partner at the end of August 2008.

Capital Blu never mentioned the extensive August losses to investors, however. Instead, Davis and
Bromfield continued to report that Capital Blu was profitable. They posted a gain of 0.16% to
investors for the month of August. Around the same time, they posted a letter to clients on their
website instituting a four-month lock-up of client funds.

Nor did the massive trading losses in early August stop Davis from soliciting new investments with
the same falsehoods. For example, one investor decided to invest $100,000 in late August after
Davis assured him that Capital Blu was doing well and was always turning profits. Several weeks
later, in September 2008, the National Futures Association, an industry regulator, shut down the
company after Capital Blu refused to cooperate with an audit.

According to Crystal Boodoo, a forensic accountant and auditor with the U.S. Attorney's Office, total
contributions{2019 U.S. App. LEXIS 11} were $16.9 million. The bulk of that money-$7 million or
41.47%-was lost on the market from September 2007 until September 2008. Another $4.7 million, or
28%, went to payments to Capital Blu and its partners. Of that $4.7 million, Davis took $607,996,
Bromfield took $332,916, and Blayne took $400,073. Capital Blu spent another $1 million on
payments for cars and private planes and spent $2.4 million on various other expenses. Investors
reclaimed $3.87 million.

Contrary to the investor account statements, according to Boodoo, Capital Blu was never profitable.
Cumulative losses as of March 2008 were approaching $5 million. While Capital Blu rebounded over
the coming months, it never approached profitability. At its highest point since December 2007, it
reached cumulative losses of approximately $2 million in July 2008. But the next month saw trading
losses of approximately $4 million, followed by additional losses in September, resulting in {767 Fed.
Appx. 722} cumulative losses of approximately $7 million. Boodoo also testified that, in her analysis,
Capital Blu misrepresented its actual rate of return every month from September 2007 until
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September 2008.
il

Based on this evidence, the district court denied{2019 U.S. App. LEXIS 12} Davis's motions for
judgment of acquittal, and the jury found Davis guilty of one count of conspiracy to commit mail and
wire fraud, six counts of wire fraud, one count of mail fraud, and eight counts of money laundering.
The jury failed to reach a verdict on two counts of mail fraud, one count of wire fraud, and one count
of money laundering, and the court declared a mistrial as to those counts. The remaining counts of
the 27-count indictment had been dismissed before trial. After trial, the counts on which the jury was
deadlocked were dismissed with prejudice.3

Using the 2013 Guidelines Manual, the presentence investigation report ("PSR") recommended
holding Davis responsible for investor losses totaling $10,520,005. Davis filed objections, arguing
that the loss amount should be based on the actual gain to him, which was $607,996. In his view,
losses beyond that amount were not reasonably foreseeable because he believed that investors
would eventually be made whole. Alternatively, he asserted that the loss amount "should only consist
of investments that were made on or after April of 2008," since the jury had acquitted him of the
substantive counts based on conduct before April.

The{2019 U.S. App. LEXIS 13} government responded in support of the PSR's loss calculation. It
argued that the $10.5 million figure properly included loss from Davis's pre-January 2008 falsehoods
as well as losses from the conspiracy, which included amounts under management as of January 31,
2008, and any net investment thereafter. The figure excluded the account balance at the end of the
conspiracy. The government prepared and submitted a summary exhibit reflecting these
‘calculations.

Thereafter, Davis filed an amended sentencing memorandum urging a loss amount of $4.7 million,
which was the amount that the partners diverted for their personal benefit. He also asserted that he
should not be held liable for any losses before January 2008.

At sentencing in August 2015, the district court determined that Davis was responsible for a loss of
more than $10 million to investors, despite his arguments for a lesser amount. The court adopted the
PSR's loss figure without further elaboration. That figure resulted, after additional guideline
calculations not relevant to this appeal, in a total offense level of 36. With a criminal history category
of 1, Davis's guideline range was 188 to 235 months of imprisonment. After hearing{2019 U.S. App.
LEXIS 14} from the parties and considering the 18 U.S.C. § 3553(a) sentencing factors, the district
court sentenced Davis to a total of 204 months in prison.

Some time later, in March 2016, Davis filed a pro se motion for a new trial based on newly
discovered evidence under Rule 33(b), Fed. R. Crim. P., which had been prepared by a prisoner
named Frank Amodeo. Davis claimed that, after the trial, three people came forward with facts
supporting his innocence. He attached affidavits from three federal prisoners who {767 Fed. Appx.
723} claimed to have heard Bromfield, after the trial, state that he lied in his testimony at Davis's trial
to get a more lenient sentence from the government. The district court struck the motion because
Davis was represented by counsel.

A few months later, Davis filed a similar motion through counsel, relying on the same three affidavits
plus one additional affidavit. Each of the affiants stated that they overheard Bromfield in some
manner or form admit that he falsely testified in Davis's trial. In addition to these affidavits, Davis
attached to the motion memoranda documenting interviews by Internal Revenue Service ("IRS")
agents with each of the affiants. The affiants largely maintained the accuracy of their affidavits to the
IRS{2019 U.S. App. LEXIS 15} agents despite being warned of the penalties for lying.
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The government opposed the motion and attached an affidavit executed by Bromfield. In the
affidavit, Bromfield swore that he testified truthfully at Davis's trial, that he never made the
statements imputed to him by the inmates, and that he was not recanting his trial testimony.

The district court denied the renewed motion for new trial without a hearing. The court discussed two
reasons for denying the motion. First, the court found that the affidavits were not credible, noting that
the three original affidavits appeared to have been prepared on the same date by Frank Amodeo, a
"serial filer" with whom the court was familiar. The court found that the "circumstances indicate[d] a
coordinated effort by those involved to manufacture a controversy." Second, the court found that,
even if the affidavits were credible, they did not constitute newly discovered evidence. The court
stated that Bromfield had effectively retracted any recantation attributed to him by the affiants, so a
new trial was not warranted based on United States v. Santiago, 837 F.2d 1545, 1550 (11th Cir.
1988) (no new trial required based on a witness's recantation that was later retracted).

More than two months after the denial{2019 U.S. App. LEXIS 16} of the renewed Rule 33(b) motion,
Davis filed a pro se motion for "clarification" on the limitations of his ability to file pro se, which the
court struck as an unauthorized pro se filing, and then a motion for recusal and for a Faretta hearing.
In this filing, Davis indicated that he wished to bring "new claims,” in addition to the old claims, in a
second Rule 33(b) motion, though he did not identify what these new claims were. The court denied
the motions, finding no basis for recusal and citing its prior denial of his first Rule 33(b) motion.
Thereafter, Davis again sought "clarification,” and he requested a hearing under Faretta. The court
summarily rejected these requests.

Davis has appealed the judgment of conviction and sentence (No. 15-13997), the denial of his Rule
33(b) motion for new trial (No. 16-17781), and the denial of his motions relating to his request to file
a second Rule 33(b) motion for new trial (No. 17-12057). These appeals have been consolidated.
Davis is represented by counsel in the first two appeals; he proceeds pro se in the final one.

Davis first challenges the sufficiency of the evidence to support his fraud convictions.4 We review de
novo whether sufficient evidence supports a jury's verdict in {767 Fed. Appx. 724} a criminal{2019
U.S. App. LEXIS 17} trial, "viewing the evidence in the light most favorable to the government, and
drawing all reasonable factual inferences in favor of the jury's verdict.” United States v. Toll, 804
F.3d 1344, 1354 (11th Cir. 2015) (quotation marks omitted). "The defendant must do more than put
forth a reasonable hypothesis of innocence, because the issue is not whether a jury reasonably could
have acquitted but whether it reasonably could have found guilt beyond a reasonable doubt." /d.
(quotation marks omitted).

A conviction for conspiracy to commit mail or wire fraud, in violation of 18 U.S.C. § 1349, requires
proof that two or more persons agreed to commit mail or wire fraud and that the defendant knowingly
and voluntarily joined the agreement. United States v. Martin, 803 F.3d 581, 588 (11th Cir. 2015).
The elements of mail and wire fraud are (1) intentional participation in a "scheme to defraud”, and (2)
use of the mails or wires in furtherance of the scheme. United States v. Ward, 486 F.3d 1212,
1221-22 (11th Cir. 2007); United States v. Hasson, 333 F.3d 1264, 1270 (11th Cir. 2003); see also
18 U.S.C. §§ 1341, 1343.

A "scheme to defraud” is a scheme to deprive another of money or property through deceit, such as
misrepresentations. United States v. Bradley, 644 F.3d 1213, 1238-39 (11th Cir. 2011). The
misrepresentation must be "material"-having the natural tendency to influence, or be capable of
influencing, the decision-maker to whom it is addressed-but the government need not show "the
victim actually relies on the misrepresentation{2019 U.S. App. LEXIS 18} or omission." /d. at 1239;
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see Neder v. United States, 527 U.S. 1, 24-25, 119 S. Ct. 1827, 144 L. Ed. 2d 35 (1999) ("By
prohibiting the 'scheme to defraud,’ rather than the completed fraud, the elements of reliance and
damage would clearly be inconsistent with the statutes Congress enacted."). Rather, "proof of intent
to defraud is sufficient." Bradley, 644 F.3d at 1239.

In evaluating evidence of intent to defraud, "[w]e must determine whether the defendant attempted to
obtain, by deceptive means, something to which he was not entitled." Id. The jury is permitted to infer
an intent to defraud from the defendant's conduct. /d. And "[e]vidence that a defendant personally
profited from a fraud may provide circumstantial evidence of an intent to participate in that fraud.” /d.
(quotation marks omitted).

Not all deception constitutes fraud, however. "[A] schemer who.tricks someone to enter into a
transaction has not 'schemed to defraud' so long as he does not intend to harm the person he intends
to trick." United States v. Takhalov, 827 F.3d 1307, 1313 (11th Cir. 2016). That remains the case
"even if the transaction would not have occurred but for the trick,” because there is "no intent to
harm." Id. Deception becomes fraud when it is used to obtain something to which the deceiver is not
entitled. /d. at 1313-14.

Davis argues that the government failed to prove that the investors'{2019 U.S. App. LEXIS 19}
losses were connected to the deception. He asserts that the government's evidence at best
demonstrates that investors were misled about his wealth and lifestyle, and that the false rates of
return reported to investors did not affect their investment decisions. He maintains that investors
received what they bargained for, even if Capital Biu's deception caused them to enter into
transactions they would otherwise have avoided.

The district court properly denied Davis's motions for judgment of acquittal. The evidence presented
at trial demonstrated that Davis and his partners in Capital Blu perpetrated a scheme to lie to {767
Fed. Appx. 725} potential and current investors to get them to invest in or to stay invested in Capital
Blu. The deception included falsely telling investors that Capital Blu had posted gains every month of
its existence, providing investors with fraudulent monthly account statements showing that their
investment had appreciated in value when the opposite was true, and falsely telling potential
investors that only a small percentage of investor money was at risk to due a "stop loss" policy. In
other words, investors were led to believe that they were making fairly low-risk investments{2019
U.S. App. LEXIS 20} with an established company that had never reported a loss. Then, after
making an initial investment, investors were led to believe, again falsely, that their investments were
consistently making money. But none of these things was true. These misrepresentations are
material because they go to the heart of the riskiness of the investment, so they have the natural
tendency to influence, or be capable of influencing, reasonable people making decisions about where
and how to invest their money. See Bradley, 644 F.3d at 1238-39.

Davis contends that the government failed to prove that the investors actually relied on any false
representations about Capital Blu's performance or its risk policies. But the government did not need
to. See id. at 1239 ("ltis . . . unnecessary that the victim actually relies on the misrepresentation or
omission; proof of intent to defraud is sufficient.”). It is enough "that the scheme be reasonably
calculated to deceive." Id. In any case, the testimony of the investors at trial, construed in the light
most favorable to the government, showed that investors did, in fact, rely on Davis's representations
about Capital Blu's safety and consistent gains, and not just on his apparent wealth and flashy{2019
U.S. App. LEXIS 21} lifestyle.

Further, a reasonable jury could rationally find the necessary intent to defraud-that is, that Davis
"attempted to obtain, by deceptive means, something to which he was not entitled." /d. at 1240. At
the same time Davis was soliciting investments in Capital Blu, using the material misrepresentations
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we have discussed above, he and his partners were improperly diverting investor funds for their own
personal benefit. The evidence shows that Davis and his partners used more than $4 mitlion in
investor funds to enrich themselves in ways that were not authorized by the investor agreements.
Based on this evidence, a reasonable jury could conclude that, through deception about Capital Blu's
performance and risk, Davis and his partners sought to obtain and retain funding that could be used
to inure to their personal benefit and to continue the fraud. See id. at 1239 ("Evidence that a
defendant personally profited from a fraud may provide circumstantial evidence of an intent to
participate in that fraud.").

For these reasons, Davis's convictions are supported by sufficient evidence in the record. See Toll,
804 F.3d at 1354.

.

Davis next raises several alleged trial errors. First, he argues that the government knowingly
presented{2019 U.S. App. LEXIS 22} faise, inaccurate, and unreliable testimony at trial. Second, he
contends that the district court plainly erred by failing to exclude a coconspirator's plea agreement
that referenced a polygraph examination. Third, he asserts that the court abused its discretion by
limiting evidence of another coconspirator's prior fraudulent conduct. Finally, he challenges the
court's jury instructions. We take each issue in turn.

A

Ordinarily, "[a]llegations of prosecutorial misconduct present mixed questions of law {767 Fed.
Appx. 726} and fact that we review de novo." United States v. Campa, 529 F.3d 980, 992 (11th Cir.
2008). However, where a defendant does not raise a claim of prosecutorial misconduct at trial or
otherwise call the issue to the attention of the district court, we review for plain error only. United
States v. Horner, 853 F.3d 1201, 1206 (11th Cir. 2017).

Where the government knowingly solicits or fails to correct false testimony, due process requires a
new trial where "the false testimony could in any reasonable likelihood have affected the judgment of
the jury." Giglio v. United States, 405 U.S. 150, 154, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972) (ellipsis
and quotation marks omitted). "To prevail on a Giglio claim, a defendant must establish that (1) the
prosecutor knowingly used perjured testimony or failed to correct what he subsequently learned was
false testimony; and (2) such use was material,{2019 U.S. App. LEXIS 23} i.e., that there is any
reasonable likelihood that the false testimony could have affected the judgment." United States v.
Stein, 846 F.3d 1135, 1147 (11th Cir. 2017) (alterations omitted). This "could-have" standard
requires a new trial unless the false testimony was harmless beyond a reasonable doubt. /d.

Davis alleges four instances of false testimony at his trial. We review for plain error because Davis
did not raise these precise complaints of Giglio error to the district court. In any event, Davis's claims
fail even under de novo review.

First, Davis contends that the government failed to correct false testimony about the amount of
investor money under Capital Blu management at the end of January 2008. As noted above, the
government offered evidence that, after Capital Blu sustained trading losses on January 22, Capital
Blu's accountant, Beth Courtney, produced a report showing that Capital Blu had around $9 million in
its accounts. That figure included $4 million in a purported Saxo Bank account, but other evidence
offered by the government showed that this account did not exist.

The government did not mislead the jury as to the state of Capital Blu's finances in January 2008.
There is no evidence that Courtney was aware that the account{2019 U.S. App. LEXIS 24} did not
exist when she prepared the report, and the government offered evidence that the account had been
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fabricated by Blayne. The amount of money also was not material. Regardless of the amount of
money under management, Davis and his coconspirators agreed to cover up the January 2008 loss
and never reported an accurate performance figure to investors.

Second, Davis asserts that the government failed to correct false testimony by Courtney about the
manner in which Capital Blue determined the value of the assets under management. Courtney
testified that she did not believe that there were any contracts open at the end of January 2008.
Davis suggests, however, that it was Capital Blu's practice, as well as industry practice, not to close
out all trade contracts at the end of the month and to hold negative contracts open until they
rebounded. He suggests that the monthly gains reported to investors were reasonable estimates in
light of market volatility.

But even if Courtney was mistaken about whether any contracts were open at the end of January
2018, nothing indicates that she was providing anything but honest and truthful answers about her
recollection of the report. Nor is there a{2019 U.S. App. LEXIS 25} reasonable likelihood that this
small point of evidence could have affected the judgment of the jury. See Stein, 846 F.3d at 1147.
Even if there were open contracts, other evidence indicated there was an established {767 Fed.
Appx. 727} method for putting a value on those contracts, and the monthly reported gains were not
legitimate estimates.

Third, Davis contends that the government offered false testimony from Bromfield that he was aware
of trading losses from January 2008 through August 2008, despite telling Davis in a recorded call
that he did not know about the losses until late July. But contemporaneous emails offered by the
government clearly establish that Bromfield, consistent with his trial testimony, knew of Capital Blu's
heavy losses on January 22, 2008, as well as the ongoing "gap" in the months thereafter.

Finally, Davis maintains that the government used false testimony from Bromfield about Blayne's
diversion of Capital Blu money to another entity, Nakano Capital. While the record indicates that
Bromfield initially did not provide accurate information about the size and origin of the money
diverted to Nakano, the government quickly corrected that error by attempting to rehabilitate Davis's
answers on redirect examination{2019 U.S. App. LEXIS 26} and by entering a stipulation containing
the correct information on this point of evidence.

Further, the government did not implicitly vouch for Bromfield's testimony during its redirect
examination because its questioning was based on information that was presented to the jury in a
stipulation during trial. See United States v. Epps, 613 F.3d 1093, 1100 (11th Cir. 2010) (holding that
the prosecutor's comments were not improper vouching because those statements were based on
information presented to the jury). In any event, this evidence about Blayne's side-scam was not
material because it was tangential to the evidence of Davis's guilt.

In sum, we reject Davis's claims of prosecutorial misconduct.
B.

Davis challenges the admission of Bromfield's plea agreement, which included a provision in which
Bromfield agreed to submit to polygraph examinations. He argues that this constituted i |mproper
witness bolstering.

When a defendant fails to object to an alleged evidentiary error at trial, we may review the issue for
plain error only. United States v. Turner, 474 F.3d 1265, 1275 (11th Cir. 2007). To succeed on
ptain-error review, the defendant must show that a clear or obvious error affected his substantial
rights. /d. at 1276. "A defendant's substantial rights are prejudicially affected when a reasonable
probability arises{2019 U.S. App. LEXIS 27} that, but for [the error], the outcome of the trial would
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be different." United States v. McQueen, 727 F.3d 1144, 1155 (11th Cir. 2013).

Evidence of a witness's willingness to submit to a polygraph examination is inadmissible in a criminal
case. United States v. Hilton, 772 F.2d 783, 785 (11th Cir. 1985). In particular, courts should not
admit "[e]vidence of plea agreements containing provisions that the government's witnesses have
agreed to take polygraph tests to verify trial testimony" because such evidence "constitutes improper
bolstering of the witnesses' credibility." /d. at 786. In Hilton, we reversed a conviction where the
district court, after admitting witnesses' plea agreements containing polygraph provisions, permitted
the prosecutor in closing argument to contend that the witnesses "were credible because they agreed
to take polygraph examinations." /d.

Here, Davis did not object to the admission of Bromfield's unredacted plea agreement during trial, so
we review for plain error only. We assume without deciding {767 Fed. Appx. 728} that the district
court committed an error that was plain by admitting the plea agreement without redacting the
reference to Bromfield's willingness to submit to polygraph examinations.5

But even if we assume there was error, that error would warrant a reversal only if Davis could{2019
U.S. App. LEXIS 28} show that it affected his substantial rights. See Turner, 474 F.3d at 1276. That
means showing a reasonable probability of a different trial result. See McQueen, 727 F.3d at 1155.
Davis has not met this burden.

The error of admitting the plea agreement's reference to a polygraph examination was harmless.
Unlike the prosecutor in Hilton, the prosecutor here did not highlight the polygraph provision for the
jury or argue that Bromfield was credible because he had agreed to take a polygraph examination.
See 772 F.2d at 786; cf. United States v. Lewis, 110 F.3d 417, 421 n.2 (7th Cir. 1997) (error in
admitting a reference to a polygraph was harmless where "the government did not attempt to link the
witnesses' credibility to the polygraph provisions of the plea agreement”). Nor did the prosecutor
otherwise improperly vouch for Bromfield's credibility "by making explicit personal assurances of [his]
veracity." See Epps, 613 F.3d at 1100 (quotation marks omitted). Just the opposite. The prosecutor
elicited on direct examination that Bromfield had perjured himself multiple times during the
investigation of this case. And in its closing argument, the government explicitly said that it did not
"vouch" for Bromfield's testimony and that the jury should weigh that testimony with the other

- corroborating evidence.

For these reasons, there is{2019 U.S. App. LEXIS 29} no indication that the jury was misled as to
Bromfield's credibility, nor is there a reasonable probability that, but for the admission of Bromfield's
plea agreement, the outcome of Davis's trial would have been different. See McQueen, 727 F.3d at
1155.

C.

One of the pillars of Davis's defense in this case was that he was duped by the inveterate fraudsters
Bromfield and Blayne. To this end, Davis sought to admit evidence of Blayne's "earlier Ponzi
scheme," which, in Davis's view, "mirrored the Capital Blu fraud."

Before starting Capital Blu, Blayne participated in a Ponzi scheme in which he offered investment
opportunities in the forex market at a guaranteed rate of return. United States v. Blayne Davis, 491
F. App'x 48, 50 (11th Cir. 2012). After the scheme collapsed, Blayne went to work for Capital Blu,
and he used Capital Blu money to settle claims against him arising from the prior scheme. United
States v. Blayne Davis, 721 F. App'x 856, 857 (11th Cir. 2018). According to Davis, the district court
in this case deprived him of a material {767 Fed. Appx. 729} defense by "impos[ing] a strict
prohibition" on this evidence. '
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We ordinarily review a district court's evidentiary rulings for abuse of discretion. United States v.
Merrill, 513 F.3d 1293, 1301 (11th Cir. 2008). During this review, we bear in mind that "[t]he district
court has broad discretion to determine the relevance and admissibility of any given piece of
evidence."{2019 U.S. App. LEXIS 30} /d. Evidentiary errors are subject to review for harmlessness.
United States v. House, 684 F.3d 1173, 1197 (11th Cir. 2012). A non-constitutional evidentiary error
does not warrant reversal unless there is a reasonable likelihood that the error affected the
defendant's substantial rights. /d.

Here, the district court did not abuse its discretion in preventing Davis from offering a more fulsome
picture of Blayne's prior fraudulent conduct.6 Even if the court considered this evidence to be
relevant, it could properly exclude it if it believed that its probative value was substantially
outweighed by the danger of unfair prejudice or confusion of the issues or because it was improper
character evidence. See Fed. R. Evid. 403, 404. Indeed, the record indicates that the court harbored
concerns about the possibility of the defense introducing improper propensity evidence as to Blayne.
And there was a potential for evidence of prior fraudulent conduct in which Davis was not involved to
confuse the issues before the jury. We see no abuse of the district court's broad discretion in
choosing to limit the evidence of Blayne's prior fraudulent activities. See Merrill, 513 F.3d at 1301.

In any case, even if error occurred, any error was harmiess. Davis was not impeded from presenting
his "material defense"{2019 U.S. App. LEXIS 31} that he had been duped by Blayne and Bromfield,
who perpetrated the fraud without his knowledge. His attorneys were able to adequately convey this
in their opening and closing statements and during cross-examination. Even if the defense had been
able to present evidence that Blayne used Capital Blu investor funds to pay off investors from a
prior, similar Ponzi scheme, that would not taint or undermine the evidence presented in this trial that
Davis knew of the large losses sustained by Capital Blu, agreed to hide these losses from investors,
continued to make misrepresentations to solicit more investors, and diverted investor funds to enrich
himself. Thus, there is no reasonable likelihood that the error affected Davis's substantial rights. See
House, 684 F.3d at 1197 ("[W]e will not reverse a defendant's conviction on the basis of an
evidentiary error that does not implicate his constitutional rights if the error had no substantial
influence, and enough evidence supports the result apart from the phase affected by error."
(quotation marks omitted)).

D.

Davis raises three challenges to the district court's jury instructions. First, he contends that the court
erroneously instructed the jury that it could consider{2019 U.S. App. LEXIS 32} oral statements
made in connection with the written investor agreements. According to Davis, this instruction
eviscerated his primary theory of defense, which was that the written contracts "controlled the
investor's decisions." Second, Davis argues that the court erred by refusing to give his requested
instruction that puffery or sales talk cannot form the basis for a fraud charge. Third, Davis argues
that the district {767 Fed. Appx. 730} court erred in refusing to give his theory-of-defense instruction
containing his theory that he was the victim of a fraud perpetrated by his partners.

We review the "legal correctness” of jury instructions de novo but review the "phrasing of the
instructions for abuse of discretion." United States v. Focia, 869 F.3d 1269, 1280 (11th Cir. 2017),
cert. denied, (U.S. Jan. 7, 2019) (No. 18-6817). The refusal to give a requested jury instruction is
also reviewed for an abuse of discretion. United States v. Votrobek, 847 F.3d 1335, 1344 (11th Cir.
2017). The refusal to give a requested instruction is reversible error only if the "instruction (1) was a
correct statement of the law; (2) was not adequately covered in the instructions given to the jury; (3)
concerned an issue so substantive that its omission impaired the accused's ability to present a
defense; and (4) dealt with an issue properly{2019 U.S. App. LEXIS 33} before the jury." /d.
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(quotation marks omitted).

Davis has not shown reversible error. First, the district court properly instructed the jury that, when
weighing the evidence, it "may consider both oral statements made in connection with the
agreements and the written agreements themselves." That instruction is consistent with established
case law, which does not require proof that the victim "actually relie{d] on the misrepresentation or
omission; proof of intent to defraud is sufficient." Bradley, 644 F.3d at 1239 (citation and quotation
marks omitted). The oral statements here are probative of Davis's intent to defraud.

Davis offers no legat support for his argument that, in a criminal prosecution for mail fraud and wire
fraud, a written contract will override material oral misrepresentations made to victims. Cf. United
States v. Kreimer, 609 F.2d 126, 132-33 (5th Cir. 1980) ("The parole evidence rule that, in contract
cases, prevents the parties to a written contract from offering evidence that the contract was
something different does not apply in criminal cases."). Accordingly, the instruction was not
erroneous.

Second, the district court did not abuse its discretion by refusing to give Davis's proposed "puffery"
instruction. "Puffing" or "sellers talk" is not a crime{2019 U.S. App. LEXIS 34} under the federal
fraud statutes. United States v. Martinelli, 454 F.3d 1300, 1317 (11th Cir. 2006). But a trial court
judge may properly refuse to issue an instruction on a puffery defense where the misrepresentations
at issue "were not exaggerated opinions or hyped-up sales pitches," but were, rather, "factual
statements that were verifiably refutable.” Id. Here, the statements that Davis made to investors, as
contained in the trial testimony, fell into the latter camp, not the former one.

Multiple investors testified that, in deciding to invest with Capital Blu, they relied on Davis's
statements that Capital Blu never posted a loss, his provision of marketing materials showing its
tremendous and never-ending gains, his assurances that there was a "stopgap" in place to protect
most of their money, and, once they invested, his later assurances that Capital Blu was doing well
and that their investments were profitable. The trial evidence also demonstrated that, after January
2008, Davis knew all of this to be untrue. These misrepresentations, like the ones in Martinelli,
"cannot in any stretch be characterized as mere puffery or just a sales pitch,” and the district court
accordingly did not abuse its discretion in refusing to give this instruction.{2019 U.S. App. LEXIS 35}
See 454 F.3d at 1317.

Finally, the district court did not abuse its discretion in refusing to give Davis's proposed
theory-of-defense instruction. Such a refusal is reversible error {767 Fed. Appx. 731} only when the
requested instruction concerns an issue so substantive that its omission impaired the defendant's
ability to present a defense. See Votrobek, 847 F.3d at 1344. Here, through defense counsel's
opening and closing statements, cross-examination of the government's witnesses, and presentation
of the defense witnesses, Davis was able to present his theory that he was the victim of a scheme
perpetrated by Blayne and Bromfield. The jury did not accept this theory. Accordingly, Davis has not
shown that the district court's handling of jury instructions warrants reversal.

V.

Davis next challenges the district court's loss calculation at sentencing. We review a district court's
amount-of-loss determination for clear error. United States v. Machado, 333 F.3d 1225, 1227 (11th
Cir. 2003). Under this standard, we will not reverse unless we are left with a definite and firm
conviction that a mistake has been committed. United States v. White, 335 F.3d 1314, 1319 (11th
Cir. 2003). "The district court's factual findings for purposes of sentencing may be based on, among
other things, evidence heard during trial, undisputed statements in the [PSR], or evidence presented
during{2019 U.S. App. LEXIS 36} the sentencing hearing.” United States v. Hamaker, 455 F.3d
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1316, 1338 (11th Cir. 2006) (quotation marks omitted).

Section 2B1.1 of the 2013 guidelines manual-the version applied at Davis’s sentencing-provides for
a 20-level enhancement if the loss is between $7 million and $20 million. U.S.S.G. § 2B1.1(b)(1)(K).
"Loss" under the guidelines is the greater of actual or intended loss. /d. § 2B1.1, cmt. n.3(A). The
court here relied on actual loss, which means the "reasonably foreseeable pecuniary harm that
resulted from the offense.” Id. Loss is based on a defendant's "relevant conduct,” which includes "all
acts and omissions omitted, aided, abetted, counseled, commanded, induced, procured, or willfully
caused by the defendant” in relation to commission of the offense. U.S.8.G. § 1B1.3(a)(1)(A).

The district court need only make a "reasonable estimate" of the loss; absolute precision is not
required. United States v. Campbell, 765 F.3d 1291, 1301 (11th Cir. 2014); U.S.S.G. § 2B1.1, cmt.
n.3(C). The loss amount should be based on "available information," such as the fair market value of
the property taken or destroyed. U.S.S.G. § 2B1.1, cmt. n.3(C). And it must be reduced by any sums
returned to victims before the offense was detected. /d. § 2B1.1, cmt. n.3(E)(i). "[Blecause the
district court is in a unique position to assess the evidence, its loss determination is entitled to
appropriate deference." Bradley, 644 F.3d at 1290 (quotation marks omitted).

Here, the district{2019 U.S. App. LEXIS 37} court did not clearly err in calculating the amount of loss
attributable to Davis under § 2B1.1. Initially, the court did not err procedurally in calculating loss.
While the court did not make specific findings, the "failure to make specific findings does not
preclude appeliate review where the court's decisions are based on clearly identifiable evidence."
Bradley, 644 F.3d at 1293. Here, by adopting the PSR's guideline calculations, which the
government supported at sentencing with a summary exhibit based on trial evidence, the court made
clear the evidence on which it relied and its reasons for doing so. See id. ("In adopting the [PSR], the
court made it clear that it was resolving all questions of fact in favor of the Government. From this,
we can easily determine on which evidence the court relied, and we require nothing more.").

The calculated loss of $10,520,005 was a "reasonable estimate” of the loss based on available
information. See Campbell, 765 {767 Fed. Appx. 732} F.3d at 1301. The court relied on the PSR
and on the government's exhibit documenting the losses suffered by investors during the period of
the conspiracy and as a result of Davis's own pre-conspiracy false representations. See U.S.S.G. §
2B1.1, cmt. n.3(C); /d. § 1B1.3(a)(1)}(A). Further, the PSR and the exhibit excluded from the
loss{2019 U.S. App. LEXIS 38} calculations funds returned to investors and funds stolen by the
receiver after the conspiracy ended. See id. § 2B1.1, cmt. n.3(E)(i).

Davis's aliegations of what amounts should not be included are vague and are not supported by
record citations. He claims he should not be responsible for any investments made before January
2008, but those investors were still misled as to the state of their investments during the conspiracy
and then suffered extensive losses. And the conspiracy's false statements allowed Capital Blu to
continue to hold and use those investors' funds.

Davis also states that the loss amount included money he himself invested, but the record supports a
finding that this money was his family's, not his own. He contends that his other partners' personal
use of investor money was not reasonably foreseeable or jointly undertaken, but the record belies
this claim.7

Finally, although Davis argues for the first time on appeal that the total amount includes $4 million in
losses from market volatility, which he says were not reasonably foreseeable, he has not established
plain error. Davis relies on our decision in Stein for this argument, but Stein did not hold that losses
due to market{2019 U.S. App. LEXIS 39} volatility must always be excluded when calculating
investment-fraud losses. Rather, we said that once a defendant "point[s] to intervening events that
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may have affected" the eventual losses, the court must "make findings regarding the effects of these
intervening events, if any, and whether these events were reasonably foreseeable to [the
defendant]." Stein, 846 F.3d at 1156. So we remanded for the court to make a factual finding of
reasonable foreseeability based on the specific facts before it. /d.

Here, however, Davis did not identify any intervening events at sentencing that the court was
required to make findings about, and we cannot say that it is "plain” that the extensive losses
suffered by Capital Blu in August 2008 were not reasonably foreseeable. See United States v.
Allmendinger, 706 F.3d 330, 342-43 (4th Cir. 2013) (concluding that investor losses were reasonably
foreseeable, despite other potential causes, where "people were deceived into entrusting their money
to A & O on the false pretense that the company had an incredible record of protecting its investors'
principal while earning hundreds of millions of dollars in double-digit returns").

Giving appropriate deference to the district court's loss findings, we cannot say that the court clearly
erred in determining{2019 U.S. App. LEXIS 40} that Davis was responsible for investor losses of
more than $7 million but less than $20 million. We affirm his sentence.8

{767 Fed. Appx. 733} VI.

Davis argues that the district court abused its discretion by failing to hold an evidentiary hearing on
his first motion for a new trial based on newly discovered evidence under Rule 33(b). He also
contends, pro se, that the court erred in several ways in handling his request to file a second such
motion.

A.

We review a district court's denial of a motion for new trial for an abuse of discretion. United States
v. Grzybowicz, 747 F.3d 1296, 1304 (11th Cir. 2014). Under the abuse-of-discretion standard, we
must affirm unless we find that the district court "made a clear error of judgment, or has applied the
wrong legal standard." /d. at 1305. We likewise review for abuse of discretion a decision to deny
such a motion without holding an evidentiary hearing. United States v. Schlei, 122 F.3d 944, 990
(11th Cir. 1997). An evidentiary hearing on a Rule 33 motion is not required where the record
contains all of the evidence needed to rule on that motion. See United States v. Scrushy, 721 F.3d
1288, 1305 n.30 (11th Cir. 2013).

While "[n]ewly discovered evidence need not relate directly to the issue of guilt or innocence to
justify a new trial, but may be probative of another issue of law," the new evidence still must be such
that it "would afford reasonable grounds to question . .{2019 U.S. App. LEXIS 41} . the integrity of
the verdict.” Id. (quotation marks omitted). To succeed under Rule 33 based on newly discovered
evidence, the defendant must establish that (1) the evidence was discovered after trial; (2) the failure
to discover the evidence was not due to a lack of due diligence; (3) the evidence is not merely
cumulative or impeaching; (4) the evidence is material; and (5) a new trial would probably produce a
different result. Id.; United States v. Jernigan, 341 F.3d 1273, 1287 (11th Cir. 2003).

Here, the district court applied the correct standard and did not abuse its broad discretion in denying
Davis's amended Rule 33 motion for new trial based on the purported newly discovered evidence
offered by the four jailhouse affiants. Davis almost exclusively challenges the court's determination
that the affidavits were not credible, ignoring the court's.alternative finding that a new trial was not
warranted even if the inmates' affidavits were credible~We affirm the district court based on the
latter determination.

Bromfield's trial testimony was supported by extensive contemporaneous documentation and
testimony from Capital Blu's accountant, Beth Courtney, and his vague post-trial claims to other
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prisoners, which he later retracted, lacked any specificity as{2019 U.S. App. LEXIS 42} to what he
was supposedly lying about. In these circumstances, the court did not abuse its discretion in denying
the motion for new trial. As the court explained, "recantations are viewed with extreme suspicion by
the courts." Santiago, 837 F.2d at 1550. And when a witness retracts a recantation, the witness's
"version of events remains exactly as it was at trial." /d. Because Bromfield effectively {767 Fed.
Appx. 734} retracted any recantation he had made to other prisoners, averring that his trial
testimony was truthful, the district court's ruling was not "so clearly erroneous as to constitute an
abuse of discretion." Santiago, 837 F.2d at 1550; see United States v. Puentes, 50 F.3d 1567, 1578
(11th Cir. 1995) (no abuse of discretion in denying new trial based on evidence that a government
witness informed a journalist that he would recant his testimony, where the witness later retracted the
recantation).

Nor did the district court abuse its discretion in denying the motion without an evidentiary hearing. No
evidentiary hearing was necessary to determine the affiants’ credibility because, as we have
explained, a new trial was not warranted even assuming they were credible. The record otherwise
contained all the evidence necessary to rule on the motion. See Scrushy, 721 F.3d at 1305 n.30.

Finally, Davis, pro se, argues issues related{2019 U.S. App. LEXIS 43} to his request to file a
second Rule 33(b) motion. As noted above, more than two months after the denial of the counseled
Rule 33(b) motion, Davis submitted several pro se filings broadly indicating that he wanted to file a
second Rule 33(b) motion pro se. The court first struck Davis's motion for "clarification" on the
limitations of his ability to file pro se, noting that he was represented by counsel; it then denied his
motions for recusal and for permission to file a second Rule 33(b) motion, finding no basis for
recusal and citing its order denying the counseled Rule 33(b) motion; and finally, it summarily denied
his request for clarification and a hearing under Farelta.

Davis argues that he cannot afford new counsel and the district court's refusal to let him proceed pro
se violates due process. Alternatively, he maintains that, if the court was right to require that the
motion be filed by counsel, then the court also needed to appoint counse! for what was, in Davis's
view, a critical stage of the proceedings. Finally, he contends that the court should have recused.

We see no basis to reverse the district court's actions. At the time Davis indicated that he wished to
file a second Rule 33(b) motion pro se, Davis was represented by counsel{2019 U.S. App. LEXIS
44} on appeal of the judgment and of the denial of his counseled Rule 33(b) motion. These appeals
implicated the same grounds on which Davis apparently sought to file a second Rule 33(b)
motion-the jailhouse affidavits and other issues relating to the government's knowledge of
Bromfield's credibility. While Davis broadly referenced "new claims" he sought to raise in a second
Rule 33(b) motion, his filings offered little else to suggest that he would be relying on claims or
evidence that had not been addressed at some point in the proceedings. Because Davis appeared to
be attempting to rehash issues pro se that the district court had previously resolved and that were
then pending on appeal, the court did not abuse its discretion or otherwise err by denying his various
filings relating to a second Rule 33(b) motion. We have considered Davis's other arguments
regarding Faretta and his right to counsel and find them to be without merit.

Nor did the district court abuse its discretion by denying Davis's recusal motion. See Scrushy, 721
F.3d at 1303. A district court judge must disqualify himself "in any proceeding in which his
impartiality might reasonably be questioned," 28 U.S.C. § 4565(a), or where "he has a personal bias or
prejudice concerning a party,” 28 U.S.C. § 455(b)(1). The standard{2019 U.S. App. LEXIS 45} of
review on a motion for recusal based on the appearance of impropriety "is whether {767 Fed. Appx.
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735} an objective, disinterested, lay observer fully informed of the facts underlying the grounds on
which recusal was sought would entertain a significant doubt about the judge's impartiality.” United
States v. Patti, 337 F.3d 1317, 1321 (11th Cir. 2003).

Here, Davis has not identified any source of extrajudicial bias or shown that there was pervasive bias
that prejudiced him. See United States v. Bailey, 175 F.3d 966, 968 (11th Cir. 1999). While the
district court's December 21, 2016, denial of his amended Rule 33 motion indicated a distaste for the
filings of Amodeo, the prisoner who prepared the motion, that's not enough for an objective,
disinterested lay observer to entertain a significant doubt about the judge's impartiality. See Patti,
337 F.3d at 1321. As explained above, there were good alternative reasons for the court to deny the
motion, and adverse rulings "alone almost never constitute a valid basis for a bias or partiality
motion." Liteky v. United States, 510 U.S. 540, 555, 114 S. Ct. 1147, 127 L. Ed. 2d 474 (1994).

Vil

Having considered the record and the briefs submitted by the parties, we hereby affirm Davis's
convictions and sentences. We affirm the district court's denial of Davis's amended Rule 33 motion
for new trial. And we affirm the district court's denial of Davis's motions for permission to file a
second Rule 33 motion,{2019 U.S. App. LEXIS 46} for the district court judge's recusal, and for a
Faretta hearing.

AFFIRMED.

Footnotes

1

A federal grand jury returned a 27-count indictment against Davis and Blayne in February 2014.
Davis was charged with one count of conspiracy to commit mail and wire fraud, in violation of 18
U.S.C. §§ 1341, 1343, and 1349; five counts of mail fraud, in violation of § 1341; twelve counts of
wire fraud, in violation of § 1343; and nine counts of money laundering, in violation of 18 U.S.C. §
1957. Blayne was charged with a subset of these offenses, while Bromfield was charged in a
separate indictment. Davis pled not guilty and went to trial. Blayne and Bromfield pled guilty and
agreed to cooperate with the government.

2

"Forex" is a term commonly used to refer to the foreign exchange market, where currencies are
traded. See https://www.investopedia.com/terms/f/forex.asp (last visited Feb. 12, 2019).
3

To be more precise about it, Counts 4, 6, 7-9, 22, and 24 were dismissed on government maotion
before trial. The jury returned a guilty verdict on Counts 1, 5, 11-18, 20-21, 23, and 25-27. The jury
was hung on Counts 2, 3, 10, and 19, which were dismissed with prejudice on government motion on
May 21, 2015. All count numbers above are based on the original indictment, which was amended
and renumbered before trial.

4

Davis does not raise any independent issue with respect to his convictions for money laundering.
Rather, he maintains that, if his fraud convictions fall, so too should the money-laundering
convictions. Because sufficient evidence supports the fraud convictions, we likewise affirm the
money-laundering convictions.

5
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https://www.investopedia.eom/terms/f/forex.asp

Hilton outlines a "suggested procedure" for handling the admission of plea agreements with
truth-telling provisions, providing that, if a witness's credibility has not been attacked, "the clauses of
the plea agreement in which the witness promised to testify truthfully should be redacted before the
document is admitted in evidence unless the admission of the plea agreement is not questioned.”
772 F.2d at 787. The government believes that polygraph provisions are covered by this same
procedure, but we are doubtful. While Hilton suggests that a witness's promise in a plea agreement
to testify truthfully may be admissible, depending on context, see id., it does not outline any
permissible purpose for a promise to submit to polygraph examinations. To the contrary, it squarely
states that "evidence of a witness' willingness to submit to a polygraph examinationis . . .
inadmissible” and "constitutes improper bolstering of the witnesses' credibility,” id. at 785-86. The
polygraph provision should have been redacted.

6

The government questions whether there is any evidentiary ruling to review. But even assuming that
the court issued a ruling in the way Davis contends, we see no reversible error.
7

While Blayne's diversion of Capital Blu funds to Nakano Capital was not within the scope of the
jointly undertaken activity, Davis cites no record support for his claim that the amount Blayne stole
was $3 million. The evidence at trial indicated that the amount stolen was less than $1 million.
Excluding these stolen funds from the loss amount-to the extent they were included in the first
place-would not affect the guideline range because the total loss amount would remain above $7
million. See U.S.5.G. § 2B1.1(b)(1)(K) (2013). So any error was harmless.

8

Davis also argues that he was "effectively without counsel” because his lawyer at sentencing had a
conflict of interest and his counsel failed to properly prepare for the sentencing hearing. This
purported ineffective-assistance-of-counsel claim is more properly brought in a collateral motion
under 28 U.S.C. § 2255. See Massaro v. United States, 538 U.S. 500, 504-05, 123 S. Ct. 1690, 155

"L. Ed. 2d 714 (2003) ("[I]n most cases a motion brought under § 2255 is preferable to direct appeal
for deciding claims of ineffective assistance."); United States v. Patterson, 595 F.3d 1324, 1328
(11th Cir. 2010) (noting that this Court does not generally consider claims of ineffective assistance of
counsel on direct appeal that were not raised in the district court unless a factual record for such a
claim was sufficiently developed).
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Case 6:14-cr-00043-CEM-DAB  Document 191 Filed 09/03/15 Page 1 of 4 PagelD 4232

AO245B  (Rev, 09/11) Judgment in a Criminal Case
Attachment (Page 1) — Statement of Reasons

DEFENDANT: Davis, Donovan G.
CASE NUMBER: 6:14-CR-43-ORL-41DAB
DISTRICT: Middle District of Florida
STATEMENT OF REASONS

(Not for Public Disclosure)
! COURT FINDINGS ON PRESENTENCE INVESTIGATION REPORT

A &  The court adopts the presentence investigation repert without change,

- B 0O  Thecourt adopts the presentence investigation report with the following changes.
(Check all that apply and specify court determination, findings, or comments, teferencing paragraph numbers in the presentence repon, if spplicable.)
(Use page 4 {f necessary.)

1 a Chapter Two of the U.8.S.G. Manual determinations by coun (including changes 10 base offense level, or
specific offense characteristics):

2 ] Chapter Three of the U.S.5.G. Manual determinations by court (including changes to victim-refated adjustments,
role in the offense, abstruction of Jjustice, multiple counts, or acceptance of responsibility);

3 O Chapter Four of the U.S.S.G. Manus! determinations by coun (including changes to criminal history category or
scores, carcer offender, or criminal livelihood determinations):

4 0 Additional Comments or Findings (including comments or factual findings concerning certain information in the
presenicnce report that the Federal Bureau of Prisons may rely on when it makes inmate classification, designation,
" or programming decisions): :

C O  Therecord cstablishes no need for a presentence investigation report pursuant te Fed.R.Crim.P, 32,
I COURT FINDING ON MANDATORY M INIMUM SENTENCE (Check all that apply.)

A No count of conviction carries a mandatory minimum sentence.
B 0O  Mendatory minimum sentence imposed.

c 0O One or more counts of conviction alleged in (he indiciment ¢carry a mandatory minimum term of imprisonment, but the
* sentence imposed is below a mandatory minimum term because the court has determined that the mandatory minimum
does not apply based on

] findings of fact in this case
O substantial assistance (18 U,S.C. §3553(¢c))
O the statutory safety valve (18 U.S.C. § 3553(0)

NI COURT DETERMINATION OF ADVISORY GUIDELINE RANGE (BEFORE DEPARTURES):

Total Offense Level: 36

Criminal History Category: |
Imprisonment Range: 188 — 235 months
Supervised Release Range: 1-3 vears

Fine Range:$  $20,000 - $21.040.010

& Fine waived or below the guideline range because of inability to pay.
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(Rev. 09/11) Judgment in a2 Criminal Case
Attachment (Page 2) — Statement of Reasons

DEFENDANT: Davis, Donovan G.
CASE NUMBER: 6:14-CR-43-ORL-41DAB
DISTRICT:; Middle District of Florida
STATEMENT OF REASONS

(Not for Public Disclosure)

IV ADVISORY GUIDELINE SENTENCING DETERMINATION (Check only one.)

A
B

C

D

O The sentenee is within an advisory guideline range that is not greater than 24 months, and the eourt finds no reason to depart,

b The sentence is within an advisory guideline range that is greater than 24 months, and the specific sentence is imposed for these reasons.
{Use page 4 if necessary.)

O The court departs from the advisory guidefine range for reasons authorized by the sentencing guidelines manual.
(Also compleie Section V)

0 The court imposed a sentence outside the advisory scatencing guidcline system. (4lso complete Seetion V1)

V  DEPARTURES AUTHORIZED BY THE ADVISORY SENTENCING GUIDELINES (/. apphcable )

A

C

4A1.3
SHII
5412
5H13
SHL4
SHLS
SH1.6

0 Oopoogaoao

5K2.0

D

SH1.11 Military Record, Charitable Service,

The sentence imposed departs (Check only one.):
O below the advisory guideline range
O3 above the advisory guideline range

Depdrture based on (Check all that apply.}:

l Plea Agreement (Check sl that apply and check reason(s) below.):

SK1.1 plea agreement based on the defendant’s substantial assistance

[3  5K3.1 plea agreement based on Early Disposition or “Fast-track” Program

D  binding plea agreement for departure accepted by the court

0 plea agreement for departure, which the court finds to be reasonable

O plea agreement that states that the government will not oppose a defense departure motion,
M

O

O

0

otion Not Addressed in a Plea Agreement (Check all that apply and check reason(s) below.):
5K1.1 government motion based on the defendant’s substantial assistance
5K3.1 government motion based on Early Disposition or “Fast-track” program
O government motion for departure
O  defense motion for departure to which the government did not object
[0  defense motion for departure to which the government objected

3 Other
{3 Other than a plea agreement or motion by the parties for departure (Check reason(s) below.):

Reason(s) for Departure (Check all that apply other than SK1.1 or 5K3.1.)

5K2.1  Dcath

5K2.2  Physical Injury

5K2.3 Extreme Psychological Injury
5K2.4 Abduction or Unlawful Restraint
$K2.5 Property Damage or Loss

5K2.6 Weapon or Dangerous Weapon
5K2.7 Disruption of Government Function
5K2.8 Extreme Conduct

5K2.9 Criminal Purposc

5K2.10 Victim's Conduct

5K2.11 Lesser Harm

5K2.12 Coercion and Duress

5K2.13 Diminished Capacity

5K2.14 Public Welfare

5K2.16 Voluntary Disclosure of Offense
5K2.17 High-Capacity, Semisutomatic Weapon
5K2.18 Violent Street Gang

5K2.20 Aberrant Behavior

5K2.21 Dismissed and Uncharged Conduct
5K2.22 Age or Health of Sex Offenders
5K2.23 Discharged Terms of Imprisonment
Other guideline basis {e.g., 2B1.1 commentary)

Criminal History Inadequacy
Age

Education and Vocational Skills
Memal and Emotional Condition
Physical Condition

Employment Record

Family Ties and Responsibilitics

Good Works
Aggravating or Mitigating Circumstances

ooooo0ooooo
0o0o0ooooopooea

Explain the facts justifying the departure. (Use page 4 if necessary,)
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(Rev. 09/11) Judgment in a Criminal Case
Attachment (Page 3) — Statement of Reasons

DEFENDANT:
- CASE NUMBER:

DISTRICT:

Davis, Donovan G,
6:14-CR-43-ORL-41DAB
Middle District of Florida

STATEMENT OF REASONS
(Not for Public Disclosure)

VvVl COURT DETERMINATION FOR SENTENCE OUTSIDE THE ADVISORY GUIDELINE SYSTEM
(Check all that apply.)

A

The sentence imposed is (Check only one.):
O below the advisory guideline range
O above the advisory guideline range

Sentence imposed pursuant to (Check all that apply.).

1

Plea Agreement (Check all that apply and check reason(s) below.):

O  vinding plea agreement for a sentence outside the advisory guideline system accepted by the court

O  plen agreement for a sentence outside the advisory guideline system, which the court finds to be reasonable

3 plea agreement that states that the govemment witl not oppose a defense motion to the court to sentence outside the advisory guideline
system

Motion Not Addressed in a Plea Agreement (Check all that apply and check reason(s) below ).
O  govenment motion for a sentence outside of the advisory guideline system

3 defense motion for & sentence outside of the advisory guideline system to which the govenment did not object
{3 defense motion for a sentence outside of the advisory guideline system to which the government objected

Other
[  Other than a plea agreement or motion by the partics for a sentence outside of the edvisory guideline system (Check reason(s} below.):

Reason(s) for Sentence Qutside the Advisory Guideline System (Check all that apply.)

0o 0o000o

the nature and circumstances of the offense and the history and characteristics of the defendant pursuani 1o 18 U.S.C. §3553(a)(])

10 reflect the seriousness of the offense, to promote respect for the law, and to provide just punishment for the offense (18 U.S.C. § 3553(a)(2)(A))
(0 afford adequate deterrence to criminal conduct (18 US.C. § 3553(a)(2)(B))

to protect the public from further crimes of the defendant (18 U. S.C. § 3553(a)(2)(C)

to provide the defendant with needed educational or vocational training, medical care, or other corrcetional ireatment in the most effective manner
(18 U.S.C. § 3553(aX2)(D))

10 avoid unwarranted sentencing disparities among defendants (18 U.S.C. § 3553(a)(6))

1o provide restitution 1o any victims of the offense (18 U.S.C. § 3553(a)(7))

D  Explain the facts justifying a sentence outside the advisory guideline system. (Use page ¥ if necessary,)
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Attachment (Page 4) — Statement of Reasons

DEFENDANT: Davis, Donovan G.
CASE NUMBER: 6:14-CR-43-ORL-41DAB
DISTRICT: Middle District of Florida
STATEMENT OF REASONS

(Not for Public Disclosure)
Vil COURT DETERMINATIONS OF RESTITUTION
A [ Restitution Not Applicable.
B Total Amount of Restitution:  $10,520.005
C  Restitution not ordered (Check only one.). |

| [ For offenses for which restitution is otherwise mandatory under 18 U.S.C. § 3663A, restitution is not ordercd because the number of
identifiable victims is so large as to make restitution impracticable under 18 U.S.C. § 366JA(c)(3)(A).

2 {3 For offenses for which restitution is othenwise mandatory under 18 U.S.C. § 3663A, restitution is not ordered because determining compiex
issues of fact and relating them to the cause or amount of the victims' losses would complicate or prolong the sentencing process to a degree
that the need to provide restitution to any viclim would be outweighed by the burden on the sentencing process under 18 U.S.C, § 3663A(c)3)(B).

3 B3 For other offenses for which restitution is authorized under 18 U.S.C. § 3663 and/or required by the sentencing guidelines, restitution is not
ordered because the complication and prolongation of the semencing process resulting from the fashioning of a restitution order outweigh
the need 1o provide restitution to any victims under 18 U.S.C. § 3663(a){1)(B)(ii).

4 3  Restitution is not ordesed for other reasons. (Explain,)
D [ Partial }estimtion is ordered for these reasons (18 U.S.C. § 3553(c)).

VIll ADDITIONAL FACTS JUSTIFYING THE SENTENCE IN THIS CASE (If applicable,)

The sentence is sufficient but not greater than necessary to comply with the statutory purposes of sentencing.

Sections 1, 11, N, 1V, and V11 of the Statement of Reasons form must be completed in all felony cases.
ugust 27, 2015

Defendant's Soc. Sec. No.:  146-72-5160 e of Imposition of Judgment

Defendant’s Date of Birth:  June 11, 1981
Defendant’s Residence Address: 218 Davis Lane

Palm Bay, Florida 32909
Carlos E. Mendoza
Defendant’s Mailing Address: In Custody : United States District Judge
¢/o United States Marshals Service Septemberi , 2015

Date Signed



- Additional material

from this filing is
available in the
Clerk’s Office.



