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UNITED STATES DISTRICT COURT 
Southern District of Florida

Key West Division

UNITED STATES OF AMERICA
v.

GABRIEL GARCIA SOLAR (01)

JUDGMENT IN A CRIMINAL CASE

Case Number: 4:16-CR-10042
USM Number: 14182-104

Counsel For Defendant: Stewart G. Abrams, AFPD
Counsel For The United States: Frances Viamontes
Court Reporter: Gilda Pastor-Hernandez

The defendant was found guilty on count(s) One and Two of a two-count Indictment of the indictment.
The defendant is adjudicated guilty of these offenses: 

TITLE & SECTION NATURE OF OFFENSE OFFENSE 
ENDED COUNT

46:70506(b)
Conspiracy to possess with intent to distribute five 
kilograms or more of cocaine on board a vessel subject to 
the jurisdiction of the United States

10/18/2016 1

46:70503(a)(1)
Possession with intent to distribute five kilograms or 
more of cocaine on board a vessel subject to the 
jurisdiction of the United States

10/18/2016 2

The defendant is sentenced as provided in the following pages of this judgment. The sentence is imposed pursuant 
to the Sentencing Reform Act of 1984. 

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change 
of name, residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this 
judgment are fully paid. If ordered to pay restitution, the defendant must notify the court and United States attorney 
of material changes in economic circumstances.  

Date of Imposition of Sentence: 9/26/2017

____________________________________________
K. MICHAEL MOORE
United States Chief District Judge

Date: ______________________________________ September 27th, 2017

Kevin Michael Moore
Digitally signed by Kevin Michael Moore 
DN: o=Administrative Office of the US Courts, 
email=k_michael_moore@flsd.uscourts.gov, cn=Kevin Michael Moore 
Date: 2017.09.27 15:57:32 -04'00'
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DEFENDANT: GABRIEL GARCIA SOLAR (01)
CASE NUMBER: 4:16-CR-10042

IMPRISONMENT 
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a 
total term of 300 Months as to each of Counts One and Two, each such term to be served concurrently.
The defendant is remanded to the custody of the United States Marshal.

RETURN
I have executed this judgment as follows:

Defendant delivered on ________________________________________ to ________________________________________

at ________________________________________, with a certified copy of this judgment.

___________________________________________
UNITED STATES MARSHAL 

___________________________________________
DEPUTY UNITED STATES MARSHAL 
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DEFENDANT: GABRIEL GARCIA SOLAR (01)
CASE NUMBER: 4:16-CR-10042

SUPERVISED RELEASE 
Upon release from imprisonment, the defendant shall be on supervised release for a term of Five (5) Years as to each of 
Counts One and Two, each such term to run concurrently.
The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release 
from the custody of the Bureau of Prisons.
The defendant shall not commit another federal, state or local crime.
The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a 
controlled substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two
periodic drug tests thereafter, as determined by the court.
The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon.
The defendant shall cooperate in the collection of DNA as directed by the probation officer.
If this judgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with 
the Schedule of Payments sheet of this judgment.
The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional 
conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION

1. The defendant shall not leave the judicial district without the permission of the court or probation officer;
2. The defendant shall report to the probation officer and shall submit a truthful and complete written report within the first fifteen 

days of each month;
3. The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer;
4. The defendant shall support his or her dependents and meet other family responsibilities;
5. The defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other 

acceptable reasons;
6. The defendant shall notify the probation officer at least ten days prior to any change in residence or employment;
7. The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any

controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician;
8. The defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;
9. The defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted of 

a felony, unless granted permission to do so by the probation officer;
10.The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation of 

any contraband observed in plain view of the probation officer;
11.The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement 

officer;
12.The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the 

permission of the court; and
13.As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s 

criminal record or personal history or characteristics and shall permit the probation officer to make such notifications and to 
confirm the defendant’s compliance with such notification requirement.
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DEFENDANT: GABRIEL GARCIA SOLAR (01)
CASE NUMBER: 4:16-CR-10042

SPECIAL CONDITIONS OF SUPERVISION 
Surrendering to Immigration for Removal After Imprisonment - At the completion of the defendant’s term of 
imprisonment, the defendant shall be surrendered to the custody of the U.S. Immigration and Customs Enforcement 
for removal proceedings consistent with the Immigration and Nationality Act. If removed, the defendant shall not 
reenter the United States without the prior written permission of the Undersecretary for Border and Transportation 
Security. The term of supervised release shall be non-reporting while the defendant is residing outside the United 
States. If the defendant reenters the United States within the term of supervised release, the defendant is to report to 
the nearest U.S. Probation Office within 72 hours of the defendant’s arrival. 

Unpaid Restitution, Fines, or Special Assessments.  If the defendant has any unpaid amount of restitution, fines, or 
special assessments, the defendant shall notify he probation officer of any material change in the defendant’s 
economic circumstances that might affect the defendant’s ability to pay.
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DEFENDANT: GABRIEL GARCIA SOLAR (01)
CASE NUMBER: 4:16-CR-10042

CRIMINAL MONETARY PENALTIES 
The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6. 

Assessment Fine Restitution
TOTALS $200.00 $0.00 $0.00

**Assessment due immediately unless otherwise ordered by the Court.
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DEFENDANT: GABRIEL GARCIA SOLAR (01)
CASE NUMBER: 4:16-CR-10042

SCHEDULE OF PAYMENTS 
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows: 
A. Lump sum payment of $200.00 due immediately. 
Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal 
monetary penalties is due during imprisonment. All criminal monetary penalties, except those payments made 
through the Federal Bureau of Prisons’ Inmate Financial Responsibility Program, are made to the clerk of the court. 
The defendant shall receive credit for all payments previously made toward any criminal monetary penalties 
imposed. 
This assessment/fine/restitution is payable to the CLERK, UNITED STATES COURTS and is to be addressed to: 
U.S. CLERK'S OFFICE 
ATTN: FINANCIAL SECTION 
400 NORTH MIAMI AVENUE, ROOM 08N09 
MIAMI, FLORIDA 33128-7716
The assessment/fine/restitution is payable immediately. The U.S. Bureau of Prisons, U.S. Probation Office and the 
U.S. Attorney's Office are responsible for the enforcement of this order. 
Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) 
fine principal, (5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution 
and court costs. 
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 17-14497  

Non-Argument Calendar 
________________________ 

 
D.C. Docket No. 4:16-cr-10042-KMM-1 

 

UNITED STATES OF AMERICA,  
 
                                                                                                       Plaintiff-Appellee, 
 
                                                               versus 
 
GABRIEL GARCIA-SOLAR, 
MOISES AGUILAR-ORDONEZ, 
MARTIN VALECILLO-ORTIZ,  
JOSE CANDELARIO PEREZ-CRUZ, 
ALONSO BARRERA-MONTES, 
JOSE FERNANDO VILLEZ-PICO, 
JOSE MARTIN LUCAS-FRANCO,  
 
                                                                                               Defendants-Appellants. 

________________________ 
 

Appeals from the United States District Court 
for the Southern District of Florida 

________________________ 

(May 22, 2019) 
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Before TJOFLAT, JORDAN, and ANDERSON, Circuit Judges. 
 
PER CURIAM:  
 
 Gabriel Garcia-Solar, Moises Aguilar-Ordonez, Martin Valecillo-Ortiz, Jose 

Candelario Perez-Cruz, Alonso Barrera-Montes, Jose Fernando Villez-Pico, and 

Jose Martin Lucas-Franco appeal following their convictions and sentences for 

conspiracy while aboard a vessel subject to the jurisdiction of the United States to 

distribute five kilograms or more of a mixture and substance containing a 

detectable amount of cocaine, in violation of 46 U.S.C. § 70503(a)(1) and 

possession while aboard a vessel subject to the jurisdiction of the United States 

with intent to distribute a mixture and substance containing a detectable amount of 

cocaine, also in violation of 46 U.S.C. § 70503(a)(1). 

 On appeal, either independently or by adoption, the defendants have raised 

the following issues: (1) whether the evidence was sufficient to support their 

convictions; (2) whether the admission of testimonial hearsay violated their rights 

under the Confrontation Clause of the Sixth Amendment; (3) whether the 

government’s destruction of certain evidence violated their rights to due process; 

(4) whether their convictions should be vacated because the court improperly 

questioned a witness for the government; (5) whether their convictions should be 

vacated based on prejudicial comments made by the government during closing 

arguments; (6) whether the aggregate effect of various trial errors warrants reversal 
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of their convictions; (7) whether the district court erred in determining that it had 

jurisdiction over the case; (8) whether the district court erred at sentencing in 

declining to apply a minor role reduction; and (9) whether the defendants’ total 

sentences were reasonable.1 

 We address each issue in turn. 

I. 

 Perez-Cruz, Barrera-Montes, Aguilar-Ordonez, and Villez-Pico argue that 

the evidence was insufficient to support their convictions. 

We review the denial of a motion for acquittal de novo.  United States v. 

Hernandez, 433 F.3d 1328, 1332 (11th Cir. 2005).  We review the sufficiency of 

the evidence supporting a conviction de novo.  Id.  All factual and credibility 

inferences are made in favor of the government.  United States v. Cooper, 203 F.3d 

1279, 1285 (11th Cir. 2000). 

The evidence is sufficient to support a conviction if a reasonable trier of fact, 

choosing among reasonable interpretations of the evidence, could find guilt beyond 

a reasonable doubt.  United States v. Diaz-Boyzo, 432 F.3d 1264, 1269 (11th Cir. 

2005).  The evidence does not have to exclude every reasonable hypothesis of 

                                                 
1 We note that Villez-Pico purported in his brief to adopt his codefendants’ arguments in 

their entirety.  Because he was required to describe in detail which portions of which 
codefendants’ arguments he intended to adopt, we find that his statement of adoption is 
inadequate, and we construe his brief as addressing only those issues that he independently 
raised.  See 11th Cir. R. 28-1(f). 
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innocence.  Hernandez, 433 F.3d at 1334-35.  The jury may choose between 

reasonable constructions of the evidence.  Id at 1334. 

To demonstrate a conspiracy, the government must prove that two or more 

persons entered into an agreement to commit an offense and that the defendant 

knowingly and voluntarily participated in the agreement.  United States v. Tinoco, 

304 F.3d 1088, 1122 (11th Cir. 2002).  The defendant’s presence on a vessel is a 

material factor supporting his participation in a conspiracy relating to that vessel, 

especially when the vessel contains a high value of contraband.  Id. at 1122-23.  

When reviewing a conspiracy or possession conviction involving a vessel with 

narcotics, we consider: (1) the probable length of the voyage; (2) the size of the 

contraband shipment; (3) the necessarily close relationship between captain and 

crew; (4) the obviousness of the contraband; and (5) other factors, including 

diversionary maneuvers, attempts to flee, and inculpatory statements made after 

arrest.  Id. at 1123.  Once the government shows that a large quantity of contraband 

was on the vessel, it may meet its burden of showing the defendant’s knowledge by 

proving any one of the other listed factors.  Id.   

 The government can prove possession of a controlled substance with intent 

to distribute by showing actual or constructive possession.  Id.  The defendant 

constructively possesses a controlled substance if he exercises some measure of 

control over the contraband, either exclusively or in association with others.  Id.  
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His intent to distribute may be inferred if a large quantity of controlled substances 

were seized by the government.  Id. 

 Here, the district court did not err in denying the defendants’ motions for 

acquittal because, viewed in the light most favorable to the government, the 

evidence was more than sufficient to support their convictions.  The evidence 

showed that: the patrol team on the Navy aircraft spotted the occupants of a vessel 

jettisoning cargo into the ocean;  the patrol crew marked the location of the jettison 

and followed the vessel as it left the area; the patrol crew never lost track of the 

vessel, having either visual or radar contact with it at all times, and no other vessels 

were within 20 miles of the target vessel; the vessel that the aircraft followed from 

the jettison site was then intercepted by the Coast Guard; when the target vessel 

first saw the Coast Guard coming to intercept it, the vessel changed direction and 

sped away; the vessel eventually stopped, and the seven defendants were on board; 

a Coast Guard boat returned to the location of the jettisoned cargo marked by the 

patrol aircraft crew, where the Coast Guard team found numerous packages that 

later tested positive for cocaine; the 940 kilograms of cocaine retrieved from the 

water was worth at least $20 million; the recorded location data from the GPS 

device found on the defendants’ boat and the GPS spot tracker found with the 
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jettisoned packages of cocaine2 showed that the two devices came together in the 

same location 300 miles south of Mexico and then traveled in the same direction; 

and the spot tracker and GPS device eventually separated at approximately the 

same location as the debris field (where the cocaine was jettisoned).  A reasonable 

trier of fact could infer from the GPS data that the cocaine was loaded onto the 

defendants’ boat (a panga) at a location 300 miles south of Mexico, and was 

transported on defendants’ boat until was jettisoned after the Navy aircraft had 

noticed the boat and started tracking it. 

A reasonable trier of fact could find them guilty of the conspiracy count 

because a reasonable interpretation of the evidence is that the boat they were 

present on was the same boat that was seen jettisoning cargo into the water, which 

the Coast Guard later discovered to be 940 kilograms of cocaine.  That amount of 

cocaine on a small fishing boat would have been obvious to anyone aboard, and it 

is unlikely that someone who was not in agreement with the plan to smuggle that 

much cocaine would have wanted or been allowed to participate in the voyage. 

A reasonable trier of fact also could find the defendants guilty of the 

possession with intent to distribute count because their presence on the boat 

transporting such a large amount of cocaine established at least their constructive 

                                                 
2  When the Officers retrieved the jettisoned packages of cocaine, they found that a GPS 
spot tracker had been attached to the cocaine.  The Officers were thus able to retrieve 
information as to the successive locations of the cocaine over time, as described in the text. 
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possession of the cocaine.  Additionally, because the 940 kilograms was worth at 

least $20 million, their intent to distribute it can be inferred. 

II. 

 All seven defendants argue that their convictions should be vacated because 

the admission of testimonial hearsay violated their rights under the Confrontation 

Clause of the Sixth Amendment. 

Generally, the district court’s determination as to whether the Confrontation 

Clause of the Sixth Amendment was violated is subject to de novo review.  United 

States v. Yates, 438 F.3d 1307, 1311 (11th Cir. 2006) (en banc).  

The Confrontation Clause of the Sixth Amendment provides that, “[i]n all 

criminal prosecutions, the accused shall enjoy the right . . . to be confronted with 

the witnesses against him.”  U.S. Const. amend. VI.  The Confrontation Clause 

protects a defendant’s right to confront those individuals who make “testimonial” 

statements against him.  Melendez-Diaz v. Massachusetts, 557 U.S. 305, 309-10 

(2009) (citing Crawford v. Washington, 541 U.S. 36 (2004)).  This means that the 

prosecution may not introduce testimonial hearsay against a criminal defendant 

unless the declarant is unavailable and the defendant had a prior opportunity for 

cross-examination.  Crawford, 541 U.S. at 53-54, 68.   

When a law enforcement officer testifies regarding what an interpreter told 

him that a defendant said, the defendant has a Sixth Amendment right to confront 
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the interpreter.  Charles, 722 F.3d at 1323.  In Charles, we noted that statements to 

an interpreter are testimonial when they are made during an interrogation where 

the defendant is detained and suspected of a crime.  Id.  Next, we found that the 

officer’s testimony related to the interpreter’s out-of-court statements, not the 

defendant’s, because the questioning required the use of the interpreter and the 

officer only knew what the interpreter told him.  Id. at 1324.  We stated that the 

officer could not act as a “surrogate” for the interpreter, and his testimony did not 

satisfy the defendant’s constitutionally protected right to cross-examine the 

interpreter.  Id. at 1330.   

When Confrontation Clause violations occur, we review them for harmless 

error.  United States v. Gari, 572 F.3d 1352, 1362 (11th Cir. 2009).  In reviewing 

such violations for harmless error, we consider the importance of the hearsay 

statements to the government’s case, whether the statements were cumulative, 

whether there is evidence to corroborate the hearsay statements, the extent of 

cross-examination that the court permitted, and the strength of the government’s 

case.  Id. at 1362-63. 

Here, although the district court may have erred in allowing the U.S. Coast 

Guard officer to testify regarding what the interpreter told him, such error was 

harmless.  Because Garcia-Solar spoke with the interpreter to communicate with 

law enforcement while his boat was detained for investigation of the defendants’ 

Case: 17-14497     Date Filed: 05/22/2019     Page: 8 of 29 



9 
 

potential criminal activity, the statements he made were testimonial.  Therefore, 

the defendants had the right to confront and cross-examine the interpreter before 

the officer testified.  

Reversal on this basis is not warranted, however, because the testimony was 

only relevant to jurisdictional issues, which had already been decided, and to show 

that the defendants were not entirely truthful or forthcoming when the Coast Guard 

first interdicted their boat.  Moreover, although the defendants were not able to 

cross-examine the interpreter, excluding the limited testimony would not have 

impacted the outcome of the case because the government’s other evidence against 

them was very strong, as detailed above.  As such, the error in admitting the 

testimony was harmless, and we will not vacate the defendants’ convictions on that 

basis.  

Moreover, although Garcia-Solar and the other defendants were not able to 

cross-examine the interpreter, excluding the limited testimony would not have 

impacted the outcome of the case because the government’s other evidence against 

the defendants was very strong.  Given the strength of the evidence against the 

Defendants, the admission of the testimony was harmless. 

III. 

 All defendants, except Villez-Pico, have argued that the destruction of 

certain evidence, including their vessel, its contents, and portions of video and 
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audio recordings leading up to their arrest, violated their due process rights under 

Brady v. Maryland, 373 U.S. 83 (1963). 

We ordinarily review an alleged Brady violation de novo.  United States v. 

Jones, 601 F.3d 1247, 1266 (11th Cir. 2010).  Whether the government’s 

destruction of evidence resulted in a due process violation is a mixed question of 

law and fact.  United States v. Revolorio-Ramo, 468 F.3d 771, 774 (11th Cir. 

2006).  We review the district court’s legal conclusions de novo and its factual 

findings for clear error.  Id.   

In Brady, the Supreme Court held that “suppression by the prosecution of 

evidence favorable to an accused upon request violates due process where the 

evidence is material either to guilt or to punishment.”  373 U.S. at 87.  To establish 

a Brady violation, the defendant must show that (1) the government possessed 

evidence favorable to him; (2) he did not possess the evidence and could not obtain 

it with reasonable diligence; (3) the government suppressed the evidence; and 

(4) had the evidence been disclosed, a reasonable probability exists that the 

outcome of the proceeding would have been different.  United States v. Hansen, 

262 F.3d 1217, 1234 (11th Cir. 2001). 

To show a due process violation stemming from the government’s 

destruction or loss of evidence, “the defendant must show that the evidence was 

likely to significantly contribute to his defense.”  Revolorio-Ramo, 468 F.3d at 774 
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(quotation omitted).  To meet that standard, the defendant must show that the 

evidence possessed “an exculpatory value that was apparent before the evidence 

was destroyed, and be of such a nature that the defendant would be unable to 

obtain comparable evidence by other reasonably available means.”  United States 

v. Brown, 9 F.3d 907, 910 (11th Cir. 1993) (quoting California v. Trombetta, 467 

U.S. 479, 489 (1984)).  If the destroyed evidence was not clearly exculpatory but 

only “potentially useful,” a defendant must show that the government acted in bad 

faith.  Arizona v. Youngblood, 488 U.S. 51, 57-58 (1988); Illinois v. Fisher, 

540 U.S. 544, 547-49 (2004).   

In Revolorio-Ramo, a maritime drug interdiction case, we held that the 

destruction of the defendants’ vessel did not violate their due process rights.  

468 F.3d at 775.  We noted that although the fishing equipment aboard the ship 

was potentially exculpatory, the defendants were able to present alternative 

evidence by cross-examining the officers who viewed the vessel, testifying 

themselves, and presenting documentation for the fishing equipment.  Id. at 774-

75.  The Coast Guard had also attempted to document the condition of the vessel 

by taking video and photographs, and there was no suggestion that the poor quality 

of that documentation was intentional.  Id. at 775; see also United States v. 

Hernandez, 864 F.3d 1292, 1305-07 (11th Cir. 2017) (holding that no due process 

violation occurred in prosecution for cocaine smuggling when the Coast Guard 
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sank the defendants’ vessel, which contained potentially useful clothing and 

equipment). 

a. Brady violation 

Here, no Brady violation occurred, and the district court did not err in 

denying the defendants’ motions for a mistrial based on the destroyed evidence.  

Their Brady argument fails because they have not established that the government 

possessed any evidence that was actually favorable but suppressed it when they 

requested it.  

b. Clearly exculpatory evidence 

 Turning to the destruction of evidence by the Coast Guard and Navy, the 

defendants have not established that any of the lost evidence was likely to 

significantly contribute to their defense.  They have not established that any of the 

evidence possessed an exculpatory value that was apparent at the time that it was 

destroyed, or that they would be unable to obtain comparable evidence by other 

reasonably available means.   Although they argue that the 90-page document was 

clearly exculpatory, Officer Hadley testified that he believed it contained no 

relevant information.  While it probably would have been better if he had 

preserved the document, he had little reason to believe that the document was 

relevant to the drug smuggling investigation he was engaged in.  Moreover, the 

defendants presented other evidence and testimony to establish that they were part 

Case: 17-14497     Date Filed: 05/22/2019     Page: 12 of 29 



13 
 

of a fishing cooperative on a rescue mission.  See Revolorio-Ramo, 468 F.3d at 

774-75; Brown, 9 F.3d at 910.  They also have not explained why they could not 

have obtained additional documentation of their membership in the cooperative or 

the vessel’s registration if they had sought it.  See Brown, 9 F.3d at 910.  It is also 

worth noting that, even if the document conclusively established that the 

defendants were members of a fishing cooperative, it would not preclude the 

possibility that they conspired to, and were, smuggling cocaine.    

 As to the boat itself, the fuel canisters, the motors, the knife, and any other 

items that sunk with the boat, nothing about them was clearly exculpatory at the 

time the Coast Guard sunk them.  See Brown, 9 F.3d at 910.  Rather, the 

defendants have only shown that they could have examined that evidence and 

possibly used it in their defense.  However, they were able to present other 

evidence regarding the condition and contents of the boat by cross-examining 

Officers Hadley, Higgins, and Hames, who were all present when the panga was 

interdicted.  See Revolorio-Ramo, 468 F.3d at 774-75.  Additionally, the most 

clearly exculpatory evidence from the boat—the swabs from the boat testing 

negative for cocaine—was preserved and presented to the jury.   Likewise, the 

defendants have not shown that any of the missing audio or video recordings 

possessed any apparent exculpatory value, but have only speculated that the 

mission recordings might establish that the patrol crew lost track of the original 
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target panga.  See Brown, 9 F.3d at 910.  Moreover, they had other evidence to 

supplement the missing recordings, because they were able to cross-examine two 

members of the aircraft crew, and did so at length, regarding gaps in the recordings 

and whether they ever lost contact with the target vessel.  See Revolorio-Ramo, 468 

F.3d at 774-75.   

c. Potentially useful evidence 

At best, the lost or destroyed evidence was potentially useful, but the 

defendants have not shown that their due process rights were violated because they 

have not shown that the loss or destruction of the evidence was done in bad faith.  

As to the boat and its contents, the Coast Guard officer testified that leaving the 

boat in the water was a hazard to navigation, it was not feasible for the cutter to 

tow it back to port, he would not feel safe driving it back to land, and it was 

standard protocol for the Coast Guard to sink vessels.  Likewise, although the 

missing portions of the recordings may have been potentially useful, the evidence 

showed that the patrol crew only recorded those portions of a mission that 

appeared to be important, it was not always possible to keep the camera trained on 

a target, an analyst cropped the raw footage from the mission, and the film and 

digital storage space for their footage was limited.   

 Accordingly, we affirm the denial of the defendants’ motions for judgment 

of acquittal based on the missing or destroyed evidence. 
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IV. 

 Barrera-Montes and Perez-Cruz argue that the district court improperly 

questioned a government witness at trial. 

The district court may examine witnesses, regardless of who calls the 

witness, and a party may object to the court’s questioning.  Fed. R. Evid. 614(b)-

(c).  When a defendant fails to object to the district court’s questioning of a 

witness, the issue is waived unless it amounts to plain error.  United States v. Van 

De Walker, 141 F.3d 1451, 1452 (11th Cir. 1998).  For an error to be plain, it must 

be resolved by the explicit language of a statute or rule or a precedent from this 

Court or the Supreme Court directly on point.  United States v. Lejarde-Rada, 319 

F.3d 1288, 1291 (11th Cir. 2003). 

A court’s questioning of a witness may deny the defendant the right to a fair 

trial if the questioning “strays from neutrality” or acts as an advocate.  United 

States v. Wright, 392 F.3d 1269, 1274 (11th Cir. 2004).  In Wright, we held that the 

district court did not abuse its discretion when, during a sidebar conference, it 

directed the government witness elicit certain testimony that would allow the court 

to better understand important evidence.  Id. at 1275. 

Here, the district court did not plainly err by questioning the government 

witness.  The Federal Rules of Evidence permit the court to question witnesses, 

and nothing about the court’s questioning indicates that it strayed from neutrality 
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or acted as an advocate.  Rather, the court asked for information that would help it 

better understand the value of the cocaine involved in the case, which was a proper 

exercise of its questioning authority. 

V. 

 Garcia-Solar, Perez-Cruz, and Lucas-Franco argue that the government 

made improper and highly prejudicial statements during its rebuttal closing 

arguments.  

Ordinarily, we review the denial of a motion for a mistrial for abuse of 

discretion.  United States v. McGarity, 669 F.3d 1218, 1232 (11th Cir. 2012).  

However, when a defendant failed to object at trial to improper statements by the 

government, we review the statements for plain error.  United States v. Mueller, 74 

F.3d 1152, 1157 (11th Cir. 1996).  To show plain error, the defendant must show 

that the remarks were improper and prejudiced a substantial right.  Id.  We will 

reverse due to prosecutorial misconduct only when the misconduct was “so 

pronounced and persistent that it permeated the entire atmosphere of the trial.”  Id. 

We have held that plain error affecting the substantial rights of the defendant 

occurred when, in front of the jury, counsel for the government “continuously 

made critical remarks about” defense counsel’s character and repeatedly accused 

him of intentionally misleading the jury, witnesses, and the court.  United States v. 

McLain, 823 F.2d 1457, 1462 (11th Cir. 1987), overruled on other grounds by 
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United States v. Watson, 866 F.2d 381, 385 n.3 (11th Cir. 1989); see also Zebouni 

v. United States, 226 F.2d 826, 827 (5th Cir. 1955)3 (noting that where the court 

had made disparaging remarks about an attorney, the defendant’s counsel was 

entitled to the courtesy and respect of the court).  Similarly, the government may 

not express its personal beliefs about the defendant’s credibility during closing 

arguments.  Mueller, 74 F.3d at 1157.  In Mueller, the government called into 

question the credibility of the defendant’s testimony, and we stated that a “sharp 

curative instruction” would have been warranted if the defendant had objected 

when the comments were made.  Id.  However, we found that the comments did 

not reach the level of plain error because they did not undermine the fundamental 

fairness of the trial.  Id.  We have also found that where the government stated that 

the defendant had fabricated his defense theory after being arrested, there was no 

plain error affecting his substantial rights because the trial testimony supported the 

assertion.  United States v. Abraham, 386 F.3d 1033, 1036 (11th Cir. 2004).  

 Here, as an initial matter, we will review the government’s statements for 

plain error, because the defendants did not object to them at trial.  Under that 

standard, the argument fails.  Although the government’s comments may have 

been improper, they did not undermine the fundamental fairness of the trial.  There 

                                                 
3 Under Bonner v. City of Pritchard, 661 F.2d 1206, 1209 (11th Cir.1981) (en banc), we 

are bound by cases decided by the former Fifth Circuit before October 1, 1981. 
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was overwhelming evidence to show that the defendants were engaged in cocaine 

smuggling.  Moreover, the evidence at trial supported the government’s assertions 

that the defense was attempting to mislead the jury with its theory that the 

defendants’ boat was not the same one that the Navy patrol crew initially targeted.  

Thus, the government’s remarks do not warrant reversal because they were not so 

pronounced or persistent that they permeated the entire atmosphere of the trial.   

VI. 

 Garcia-Solar, Barrera-Montes, Perez-Cruz, and Lucas-Franco argue that the 

cumulative effect of the above purported trial errors warrants reversal of their 

convictions. 

When multiple nonreversible errors occur, their cumulative effect may 

amount to a denial of a defendant’s constitutional right to a fair trial.  United States 

v. Margarita Garcia, 906 F.3d 1255, 1280 (11th Cir. 2018).  When considering a 

claim of cumulative error, we first address each individual claim and then examine 

the alleged errors in the aggregate.  Id.  In considering the total effect of the errors, 

relevant factors include: (1) the nature, number, and interrelationship of the errors; 

(2) how the district court dealt with the errors; and (3) the strength of the 

government’s case and length of the trial.  Id. at 1281. 

 Here, the defendants have not shown that the cumulative effect of the 

asserted errors warrant reversal.  The only errors they have arguably shown are the 
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admission of testimonial hearsay, the Coast Guard’s destruction of the document, 

and the statement that defense counsel intended to mislead the jury.  These errors 

are only interrelated to the extent that are relevant to the defendants’ assertion that 

they were at sea for a rescue mission.  However, none of those errors prevented the 

defendants from presenting evidence in support of that story, nor did those errors 

have any direct relevance to any element of the offenses.  The government 

presented ample evidence to support all of the defendants’ convictions, and the 

aggregate effect of the errors that may have occurred did not deny them of their 

right to a fair trial. 

VII. 

 All seven defendants argue that the district court erred in determining that it 

had jurisdiction because the State Department Certification on which the 

determination was based contained false information and the Maritime Drug Law 

Enforcement Act (“MDLEA”) is unconstitutional. 

We review a district court’s interpretation and application of a statute 

concerning its subject-matter jurisdiction de novo.  United States v. Cruickshank, 

837 F.3d 1182, 1187 (11th Cir. 2016), cert. denied, 137 S. Ct. 1435 (2017).  We 

review whether a statute is constitutional de novo.  Id.  Under the prior precedent 

rule, we are “bound to follow a prior binding precedent unless and until it is 
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overruled by this Court en banc or by the Supreme Court.”  United States v. Vega-

Castillo, 540 F.3d 1235, 1236 (11th Cir. 2008). 

Under the MDLEA, a “vessel subject to the jurisdiction of the United States” 

includes “a vessel without nationality.”  46 U.S.C. § 70502(c)(1)(A).  A “vessel 

without nationality” includes “a vessel aboard which the master or individual in 

charge makes a claim of registry and for which the claimed nation of registry does 

not affirmatively and unequivocally assert that the vessel is of its nationality.”  Id. 

§ 70502(d)(1)(C).  The foreign nation’s response to a claim of registry “is proved 

conclusively by certification of the Secretary of State or the Secretary’s designee.”  

Id. § 70502(d)(2).  Jurisdiction over a vessel covered by the MDLEA “is not an 

element of an offense,” but instead is a “question[] of law to be determined solely 

by the trial judge.”  Id. § 70504(a). 

We have held that “the conduct proscribed by the [MDLEA] need not have a 

nexus to the United States because universal and protective principles support its 

extraterritorial reach.”  United States v. Campbell, 743 F.3d 802, 810 (11th Cir. 

2014); see also Cruickshank, 837 F.3d at 1188 (holding that the lack of a nexus 

requirement does not render the MDLEA unconstitutional).  We have also rejected 

the argument that a jury must determine jurisdiction under the MDLEA.  

Campbell, 743 F.3d at 810; see also Cruickshank, 837 F.3d at 1191-92.  We held 

that the admission of a State Department Certification to establish jurisdiction 
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under the MDLEA does not implicate the Confrontation Clause, because a 

jurisdictional determination does not implicate the guilt or innocence of a 

defendant.  Campbell, 743 F.3d at 806–07.  Likewise, we held in Cruickshank that 

the pre-trial use of a State Department Certification to determine jurisdiction does 

not violate due process or the Sixth Amendment.  Cruickshank, 837 F.3d at 1192. 

We have held that, because the MDLEA states that a State Department 

Certification is conclusive proof of a foreign nation’s response regarding a vessel’s 

nationality, the Certification cannot be overcome by challenges regarding the 

information provided to the foreign government or the vessel’s actual registration.  

Hernandez, 864 F.3d at 1299.  We found in Hernandez that the MDLEA does not 

require that any particular information be conveyed to the foreign government or 

that a vessel’s actual registry overrides Certification.  Id.   

The district court did not err in determining that it had subject matter 

jurisdiction.  We reject the defendants’ challenges to the information in the 

Certification because they have not explained how those statements would 

undermine the finding of jurisdiction.  To the extent they contend that those 

discrepancies undermine the statement that the Mexican government could not 

confirm or deny the vessel’s registration, the argument is misplaced because actual 

Mexican registration cannot overcome the conclusive proof of the State 
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Department Certification that the Mexican Government responded that it could not 

confirm or deny the vessel’s nationality.  

 Because the State Department Certification indicated that the government of 

Mexico could not confirm or deny the vessel’s nationality, the government 

established that the defendants’ vessel was without nationality.  Moreover, binding 

precedent forecloses the defendants’ constitutional challenges to the MDLEA 

based on the use of the State Department Certification, the jurisdictional 

determination being made pre-trial, and not requiring a nexus between the alleged 

offense and the United States. 

VIII. 

 Garcia-Solar and Barrera-Montes argue that the district court should have 

reduced their offense levels at sentencing due to their minor roles in the offense. 

We review a district court’s determination of a defendant’s role in his 

offenses as a finding of fact that will be reviewed only for clear error.  United 

States v. De Varon, 175 F.3d 930, 937 (11th Cir. 1999) (en banc).  

A court may decrease a defendant’s offense level by two if it finds that the 

defendant was a “minor participant” in the criminal activity, meaning that he was 

“less culpable than most other participants, but [his] role could not be described as 

minimal.”  U.S.S.G. § 3B1.2(b) & comment. (n.5).  The defendant bears the 
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burden of establishing by a preponderance of the evidence that his role in the 

offense was minor.  See Cruickshank, 837 F.3d at 1192.  

In determining whether a role adjustment is warranted, a district court must 

evaluate the defendant’s role in the relevant conduct for which he has been held 

accountable at sentencing and his role compared to that of other participants in his 

relevant conduct.  De Varon, 175 F.3d at 940.  The district court should only grant 

a downward adjustment for a minor role in the offense if the defendant can 

establish that he played a minor role in the conduct for which he was held 

responsible, rather than a minor role in any larger criminal conspiracy.  Id. at 944.  

In the drug courier context, “the amount of drugs imported is a material 

consideration in assessing a defendant’s role in [his] relevant conduct” and, in 

some cases, may be dispositive.  Id. at 943.  

Here, the district court did not clearly err when it found that Garcia-Solar 

and Barrera-Montes were not minor participants in the crimes of conviction.  

Neither of them presented any evidence to show that they were less culpable than 

the average participant in the charged offenses, and it was not relevant that they 

may have played smaller roles than the uncharged leaders of the overall drug 

conspiracy.  The large amount of drugs involved in the present case further 

supports the district court’s determination. 
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IX. 

 Garcia-Solar and Perez-Cruz argue that the district court abused its 

discretion by imposing an unreasonable total sentence.4 

 We review the reasonableness of a sentence under a deferential abuse of 

discretion standard of review.  Gall v. United States, 552 U.S. 38, 41 (2007).  We 

first ensure that the district court made no significant procedural error, then 

examine whether the sentence was substantively reasonable in light of the totality 

of the circumstances.  Id. at 51.  Abuse of discretion can be shown when the 

district court: “(1) fails to afford consideration to relevant factors that were due 

significant weight, (2) gives significant weight to an improper or irrelevant factor, 

or (3) commits a clear error of judgment in considering the proper facts.”  United 

States v. Osorio-Moreno, 814 F.3d 1282, 1287 (11th Cir. 2016).  We review a 

district court’s determination of a defendant’s role in his offenses as a finding of 

fact that will be reviewed only for clear error.  United States v. De Varon, 175 F.3d 

930, 937 (11th Cir. 1999) (en banc). 

a. Procedural reasonableness 

                                                 
4 Lucas-Franco has also purported to adopt Perez-Cruz’s arguments in this regard.  

However, Perez-Cruz was sentenced at a separate proceeding from Lucas-Franco, so his 
arguments are inapplicable in Lucas-Franco’s case.  Therefore, we find that Lucas-Franco has 
abandoned any challenge to his total sentence by failing to adequately raise one.  See United 
States v. Bernal-Benitez, 594 F.3d 1303, 1317 n.20 (11th Cir. 2010); Sapuppo v. Allstate 
Floridian Ins. Co., 739 F.3d 678, 681 (11th Cir. 2014). 
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A sentence is procedurally unreasonable if the district court erred in 

calculating the guideline range, treated the Sentencing Guidelines as mandatory, 

failed to consider the § 3553(a) factors, selected a sentence based on clearly 

erroneous facts, or failed to adequately explain the sentence.  United States v. 

Rodriguez, 628 F.3d 1258, 1264 (11th Cir. 2010). 

The factors that the court must consider include the nature and 

circumstances of the offense, the history and characteristics of the defendant, the 

defendant’s guideline range, and the need to avoid unwarranted sentencing 

disparities among defendants with similar records who have been found guilty of 

similar conduct.  See 18 U.S.C. § 3553(a)(1), (a)(4), (a)(6).  The district court 

sufficiently addresses the § 3553(a) factors when it acknowledges that it has 

considered the factors and the defendant’s arguments.  United States v. Gonzalez, 

550 F.3d 1319, 1324 (11th Cir. 2008).  A challenge to the sufficiency of the district 

court’s explanations is a “classic procedural issue, not a substantive one.”  United 

States v. Irey, 612 F.3d 1160, 1194 (11th Cir. 2010) (en banc).  When imposing a 

sentence, the court need not “articulate [its] findings and reasoning with great 

detail.”  Id. at 1195. 

Here, Garcia-Solar’s and Perez-Cruz’s sentences were procedurally 

reasonable.  The district court did not procedurally err by failing to sufficiently 

address the factor of Garcia-Solar’s history and circumstances, or by failing to 
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consider Perez-Cruz’s role in the offense.  The court discussed the societal costs of 

drug trafficking, basing the guidelines on drug amounts, the defendants’ choice to 

go to trial, and the need to deter other potential smugglers, all of which was 

relevant to both defendants.  As to Perez-Cruz specifically, the court addressed his 

arguments when it denied his request for a minor role adjustment.   

Additionally, the court specifically stated that it had considered the parties’ 

statements and the § 3553(a) factors.  Thus, the court sufficiently addressed the 

§ 3553(a) factors, and it was not required to provide any more detail for choosing 

the specific point in the guideline range that it chose. 

b. Substantive reasonableness  

The substantive reasonableness of a sentence is determined in light of the 

totality of the circumstances, and we will not vacate a sentence as substantively 

unreasonable unless we are left with the definite and firm conviction that the 

district court clearly erred in weighing the § 3553(a) factors and imposed a 

sentence outside the range of reasonable sentences.  United States v. Turner, 626 

F.3d 566, 573 (11th Cir. 2010).  Although we have not adopted a presumption that 

a sentence within the guideline range is reasonable, we have stated that we would 

ordinarily expect a sentence within the guideline range to be reasonable.  United 

States v. Joseph, 709 F.3d 1082, 1105 (11th Cir. 2013). 
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In the context of an offense level reduction under the Guidelines, we have 

held that courts may deny the reduction for acceptance of responsibility even when 

that denial is based on the exercise of a constitutional right.  See United States v. 

Wright, 133 F.3d 1412, 1414 (11th Cir. 1998) (affirming the denial of an 

acceptance of responsibility reduction due to the defendant’s challenges to the 

constitutionality of his convictions).  We have also affirmed the denial of 

downward variances when the denial was based at least in part on the defendant’s 

decision to go to trial.  See United States v. Cavallo, 790 F.3d 1202, 1237 (11th 

Cir. 2015) (rejecting the argument that unwarranted sentencing disparities were 

created by imposing higher sentences for defendants who proceeded to trial instead 

of pleading guilty, and noting that a defendant who cooperates with the 

government and pleads guilty is not similarly situated to a defendant that proceeds 

to trial). 

The district court must evaluate all of the § 3553(a) factors, but it may attach 

greater weight to one factor over the others.  United States v. Dougherty, 754 F.3d 

1353, 1361 (11th Cir. 2014).  Ultimately, the sentence imposed must be sufficient 

but not greater than necessary to satisfy the purposes for sentencing set out in 

§ 3553(a)(2).  18 U.S.C. § 3553(a).  These purposes include the need for the 

sentence to: (1) reflect the seriousness of the offense, promote respect for the law, 

and provide just punishment for the offense; (2) afford adequate deterrence to 
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criminal conduct; and (3) protect the public from further crimes of the defendant.  

18 U.S.C. § 3553(a)(2)(A)-(C).   

Here, the district court’s consideration of Garcia-Solar’s decision to go to 

trial did not render his total sentence substantively unreasonable because that was 

not an improper factor.  Moreover, it is clear that the court referenced the 

defendants’ exercise of their right to trial in the context of the need to deter other 

would-be drug smugglers, which is also an appropriate factor to consider.   

Finally, the court did not abuse its discretion by putting greater emphasis on 

the guideline range—which was driven largely by the amount of cocaine involved 

in the offense—than on Garcia-Solar’s personal reasons for engaging in the 

conduct.  The court was entitled to attach great weight to the guideline range and 

less weight on other factors.  Moreover, the court did not base its decision solely 

on the guideline range, but considered numerous other appropriate factors such as 

the seriousness of the offense and the impact of drugs on the communities they 

reach, the need to deter potential smugglers, and the need to protect the public 

from such crimes.  Although Garcia-Solar’s total sentence was substantial, the 

district court relied on appropriate factors in imposing that sentence, and he has not 

shown that the court committed a clear error of judgment by imposing a total 

sentence outside the range of reasonable sentences.   
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As to Perez-Cruz, his sentence was also substantively reasonable.  Although 

he argues that his role in the offense justified a lower total sentence, the court was 

entitled to give significant weight to other factors.  Specifically, the court focused 

on the guideline range, as determined by the amount of cocaine recovered, the 

harmful impact of drug smuggling, and the need to deter future drug smuggling.  

Additionally, his sentence was within his guideline range, further supporting the 

conclusion that it was substantively reasonable.   

For all of the foregoing reasons, the defendants’ convictions and sentences 

are affirmed. 

AFFIRMED. 
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United States Code Annotated  
Title 46. Shipping (Refs & Annos) 

Subtitle VII. Security and Drug Enforcement (Refs & Annos) 
Chapter 705. Maritime Drug Law Enforcement 

46 U.S.C.A. § 70501 
Formerly cited as 46 App. USCA § 1902 

§ 70501. Findings and declarations 

Effective: October 13, 2008 

Currentness 
 
 

Congress finds and declares that (1) trafficking in controlled substances aboard vessels is a serious international problem, is 
universally condemned, and presents a specific threat to the security and societal well-being of the United States and (2) 
operating or embarking in a submersible vessel or semi-submersible vessel without nationality and on an international voyage 
is a serious international problem, facilitates transnational crime, including drug trafficking, and terrorism, and presents a 
specific threat to the safety of maritime navigation and the security of the United States. 
  
 

CREDIT(S) 

 
(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1685; Pub.L. 110-407, Title II, § 201, Oct. 13, 2008, 122 Stat. 4299.) 
  
 

46 U.S.C.A. § 70501, 46 USCA § 70501 
Current through P.L. 116-73. Some statute sections may be more current, see credits for details. 
End of Document 
 

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 
 

 
 

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N655C805073FE11DBBA1AE617FFE0DE39&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N655C805073FE11DBBA1AE617FFE0DE39&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N5A5433607FD911DB9C31C81B8783D8BF&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N5A5433607FD911DB9C31C81B8783D8BF&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N6713F1C07FDA11DBAF09F620AF1761A6&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(ID56F274058-6E11DB8888A-1FBE4EA23AD)&originatingDoc=N52BC06709EBB11DD98D5A662494FF529&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IC74785309A-EE11DDA30C9-2CA63EDB813)&originatingDoc=N52BC06709EBB11DD98D5A662494FF529&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)


 
 
 
 
 
 
 
 
 
 

A-5  



§ 70502. Definitions, 46 USCA § 70502  
 
 

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1 
 

 
 

United States Code Annotated  
Title 46. Shipping (Refs & Annos) 

Subtitle VII. Security and Drug Enforcement (Refs & Annos) 
Chapter 705. Maritime Drug Law Enforcement 

46 U.S.C.A. § 70502 
Formerly cited as 46 App. USCA § 1903 

§ 70502. Definitions 

Effective: October 13, 2008 

Currentness 
 
 

(a) Application of other definitions.--The definitions in section 102 of the Comprehensive Drug Abuse Prevention and 
Control Act of 1970 (21 U.S.C. 802) apply to this chapter. 
  
 

(b) Vessel of the United States.--In this chapter, the term “vessel of the United States” means-- 
  
 

(1) a vessel documented under chapter 121 of this title or numbered as provided in chapter 123 of this title; 
  
 

(2) a vessel owned in any part by an individual who is a citizen of the United States, the United States Government, the 
government of a State or political subdivision of a State, or a corporation incorporated under the laws of the United States 
or of a State, unless-- 

  
 

(A) the vessel has been granted the nationality of a foreign nation under article 5 of the 1958 Convention on the High 
Seas; and 

  
 

(B) a claim of nationality or registry for the vessel is made by the master or individual in charge at the time of the 
enforcement action by an officer or employee of the United States who is authorized to enforce applicable provisions of 
United States law; and 

  
 

(3) a vessel that was once documented under the laws of the United States and, in violation of the laws of the United 
States, was sold to a person not a citizen of the United States, placed under foreign registry, or operated under the authority 
of a foreign nation, whether or not the vessel has been granted the nationality of a foreign nation. 
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(c) Vessel subject to the jurisdiction of the United States.-- 
  
 

(1) In general.--In this chapter, the term “vessel subject to the jurisdiction of the United States” includes-- 
  
 

(A) a vessel without nationality; 
  
 

(B) a vessel assimilated to a vessel without nationality under paragraph (2) of article 6 of the 1958 Convention on the 
High Seas; 

  
 

(C) a vessel registered in a foreign nation if that nation has consented or waived objection to the enforcement of United 
States law by the United States; 

  
 

(D) a vessel in the customs waters of the United States; 
  
 

(E) a vessel in the territorial waters of a foreign nation if the nation consents to the enforcement of United States law by 
the United States; and 

  
 

(F) a vessel in the contiguous zone of the United States, as defined in Presidential Proclamation 7219 of September 2, 
1999 (43 U.S.C. 1331 note), that-- 

  
 

(i) is entering the United States; 
  
 

(ii) has departed the United States; or 
  
 

(iii) is a hovering vessel as defined in section 401 of the Tariff Act of 1930 (19 U.S.C. 1401). 
  
 

(2) Consent or waiver of objection.--Consent or waiver of objection by a foreign nation to the enforcement of United 
States law by the United States under paragraph (1)(C) or (E)-- 

  
 

(A) may be obtained by radio, telephone, or similar oral or electronic means; and 
  
 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999733474&pubNum=0003112&originatingDoc=N08C1AC909EC111DD98D5A662494FF529&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=43USCAS1331&originatingDoc=N08C1AC909EC111DD98D5A662494FF529&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=19USCAS1401&originatingDoc=N08C1AC909EC111DD98D5A662494FF529&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)


§ 70502. Definitions, 46 USCA § 70502  
 
 

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 3 
 

(B) is proved conclusively by certification of the Secretary of State or the Secretary’s designee. 
  
 

(d) Vessel without nationality.-- 
  
 

(1) In general.--In this chapter, the term “vessel without nationality” includes-- 
  
 

(A) a vessel aboard which the master or individual in charge makes a claim of registry that is denied by the nation whose 
registry is claimed; 

  
 

(B) a vessel aboard which the master or individual in charge fails, on request of an officer of the United States 
authorized to enforce applicable provisions of United States law, to make a claim of nationality or registry for that 
vessel; and 

  
 

(C) a vessel aboard which the master or individual in charge makes a claim of registry and for which the claimed nation 
of registry does not affirmatively and unequivocally assert that the vessel is of its nationality. 

  
 

(2) Response to claim of registry.--The response of a foreign nation to a claim of registry under paragraph (1)(A) or (C) 
may be made by radio, telephone, or similar oral or electronic means, and is proved conclusively by certification of the 
Secretary of State or the Secretary’s designee. 

  
 

(e) Claim of nationality or registry.--A claim of nationality or registry under this section includes only-- 
  
 

(1) possession on board the vessel and production of documents evidencing the vessel’s nationality as provided in article 5 
of the 1958 Convention on the High Seas; 

  
 

(2) flying its nation’s ensign or flag; or 
  
 

(3) a verbal claim of nationality or registry by the master or individual in charge of the vessel. 
  
 

(f) Semi-submersible vessel; submersible vessel.--In this chapter: 
  
 

(1) Semi-submersible vessel.--The term “semi-submersible vessel” means any watercraft constructed or adapted to be 
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capable of operating with most of its hull and bulk under the surface of the water, including both manned and unmanned 
watercraft. 

  
 

(2) Submersible vessel.--The term “submersible vessel” means a vessel that is capable of operating completely below the 
surface of the water, including both manned and unmanned watercraft. 

  
 

CREDIT(S) 

 
(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1685; Pub.L. 109-241, Title III, § 303, July 11, 2006, 120 Stat. 527; Pub.L. 
110-181, Div. C, Title XXXV, § 3525(a)(6), (b), Jan. 28, 2008, 122 Stat. 601; Pub.L. 110-407, Title II, § 203, Oct. 13, 2008, 
122 Stat. 4300.) 
  
 

46 U.S.C.A. § 70502, 46 USCA § 70502 
Current through P.L. 116-73. Some statute sections may be more current, see credits for details. 
End of Document 
 

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 
 

 
 

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(ID56F274058-6E11DB8888A-1FBE4EA23AD)&originatingDoc=N08C1AC909EC111DD98D5A662494FF529&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IAB1B494011-D511DBA535B-51E5877C9E7)&originatingDoc=N08C1AC909EC111DD98D5A662494FF529&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IA6ED0BA0CE-A911DCB3CEE-D86529E6D43)&originatingDoc=N08C1AC909EC111DD98D5A662494FF529&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IA6ED0BA0CE-A911DCB3CEE-D86529E6D43)&originatingDoc=N08C1AC909EC111DD98D5A662494FF529&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IC74785309A-EE11DDA30C9-2CA63EDB813)&originatingDoc=N08C1AC909EC111DD98D5A662494FF529&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)


 
 
 
 
 
 
 
 
 
 

 
A-6  



§ 70503. Prohibited acts, 46 USCA § 70503  
 
 

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1 
 

 
 
 

KeyCite Yellow Flag - Negative Treatment 
  Unconstitutional or PreemptedPrior Version Held Unconstitutional as Applied by U.S. v. Bellaizac-Hurtado, 11th Cir.(Fla.), Nov. 06, 2012 

United States Code Annotated  
Title 46. Shipping (Refs & Annos) 

Subtitle VII. Security and Drug Enforcement (Refs & Annos) 
Chapter 705. Maritime Drug Law Enforcement 

46 U.S.C.A. § 70503 
Formerly cited as 46 App. USCA § 1903 

§ 70503. Prohibited acts 

Effective: February 8, 2016 

Currentness 
 
 

(a) Prohibitions.--While on board a covered vessel, an individual may not knowingly or intentionally-- 
  
 

(1) manufacture or distribute, or possess with intent to manufacture or distribute, a controlled substance; 
  
 

(2) destroy (including jettisoning any item or scuttling, burning, or hastily cleaning a vessel), or attempt or conspire to 
destroy, property that is subject to forfeiture under section 511(a) of the Comprehensive Drug Abuse Prevention and 
Control Act of 1970 (21 U.S.C. 881(a)); or 

  
 

(3) conceal, or attempt or conspire to conceal, more than $100,000 in currency or other monetary instruments on the person 
of such individual or in any conveyance, article of luggage, merchandise, or other container, or compartment of or aboard 
the covered vessel if that vessel is outfitted for smuggling. 

  
 

(b) Extension beyond territorial jurisdiction.--Subsection (a) applies even though the act is committed outside the 
territorial jurisdiction of the United States. 
  
 

(c) Nonapplication.-- 
  
 

(1) In general.--Subject to paragraph (2), subsection (a) does not apply to-- 
  
 

http://www.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB502BD10051011E6A9998AABBB715E77&transitionType=Document&originationContext=docHeaderFlag&Rank=0&rs=cblt1.0&vr=3.0&contextData=(sc.Document)
https://www.westlaw.com/Document/Ic665b61a285211e2b11ea85d0b248d27/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcValidity%2Fnav%3FdocGuid%3DNB502BD10051011E6A9998AABBB715E77%26midlineIndex%3D1%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26category%3DkcValidity&listSource=RelatedInfo&list=Validity&rank=1&docFamilyGuid=Ic665b61b285211e2b11ea85d0b248d27&originationContext=validity&transitionType=NegativeTreatmentItem&contextData=%28sc.Document%29&VR=3.0&RS=cblt1.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N655C805073FE11DBBA1AE617FFE0DE39&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N655C805073FE11DBBA1AE617FFE0DE39&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N5A5433607FD911DB9C31C81B8783D8BF&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N5A5433607FD911DB9C31C81B8783D8BF&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N6713F1C07FDA11DBAF09F620AF1761A6&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS881&originatingDoc=NB502BD10051011E6A9998AABBB715E77&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB502BD10051011E6A9998AABBB715E77&transitionType=Document&originationContext=docHeaderFlag&Rank=0&rs=cblt1.0&vr=3.0&contextData=(sc.Document)�


§ 70503. Prohibited acts, 46 USCA § 70503  
 
 

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 2 
 

(A) a common or contract carrier or an employee of the carrier who possesses or distributes a controlled substance in the 
lawful and usual course of the carrier’s business; or 

  
 

(B) a public vessel of the United States or an individual on board the vessel who possesses or distributes a controlled 
substance in the lawful course of the individual’s duties. 

  
 

(2) Entered in manifest.--Paragraph (1) applies only if the controlled substance is part of the cargo entered in the vessel’s 
manifest and is intended to be imported lawfully into the country of destination for scientific, medical, or other lawful 
purposes. 

  
 

(d) Burden of proof.--The United States Government is not required to negative a defense provided by subsection (c) in a 
complaint, information, indictment, or other pleading or in a trial or other proceeding. The burden of going forward with the 
evidence supporting the defense is on the person claiming its benefit. 
  
 

(e) Covered vessel defined.--In this section the term “covered vessel” means-- 
  
 

(1) a vessel of the United States or a vessel subject to the jurisdiction of the United States; or 
  
 

(2) any other vessel if the individual is a citizen of the United States or a resident alien of the United States. 
  
 

CREDIT(S) 

 
(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1687; Pub.L. 114-120, Title III, § 314(a), (b), (e)(1), Feb. 8, 2016, 130 Stat. 
59.) 
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Current through P.L. 116-73. Some statute sections may be more current, see credits for details. 
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United States Code Annotated  
Title 46. Shipping (Refs & Annos) 

Subtitle VII. Security and Drug Enforcement (Refs & Annos) 
Chapter 705. Maritime Drug Law Enforcement 

46 U.S.C.A. § 70504 
Formerly cited as 46 App. USCA § 1903 

§ 70504. Jurisdiction and venue 

Effective: December 12, 2017 

Currentness 
 
 

(a) Jurisdiction.--Jurisdiction of the United States with respect to a vessel subject to this chapter is not an element of an 
offense. Jurisdictional issues arising under this chapter are preliminary questions of law to be determined solely by the trial 
judge. 
  
 

(b) Venue.--A person violating section 70503 or 70508-- 
  
 

(1) shall be tried in the district in which such offense was committed; or 
  
 

(2) if the offense was begun or committed upon the high seas, or elsewhere outside the jurisdiction of any particular State 
or district, may be tried in any district. 

  
 

CREDIT(S) 

 
(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1688; Pub.L. 110-407, Title II, § 202(b)(2), Oct. 13, 2008, 122 Stat. 4300; 
Pub.L. 115-91, Div. A, Title X, § 1012(a), Dec. 12, 2017, 131 Stat. 1546.) 
  
 

46 U.S.C.A. § 70504, 46 USCA § 70504 
Current through P.L. 116-73. Some statute sections may be more current, see credits for details. 
End of Document 
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United States Code Annotated  
Title 46. Shipping (Refs & Annos) 

Subtitle VII. Security and Drug Enforcement (Refs & Annos) 
Chapter 705. Maritime Drug Law Enforcement 

46 U.S.C.A. § 70505 
Formerly cited as 46 App. USCA § 1903 

§ 70505. Failure to comply with international law as a defense 

Effective: October 13, 2008 

Currentness 
 
 

A person charged with violating section 70503 of this title, or against whom a civil enforcement proceeding is brought under 
section 70508, does not have standing to raise a claim of failure to comply with international law as a basis for a defense. A 
claim of failure to comply with international law in the enforcement of this chapter may be made only by a foreign nation. A 
failure to comply with international law does not divest a court of jurisdiction and is not a defense to a proceeding under this 
chapter. 
  
 

CREDIT(S) 

 
(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1688; Pub.L. 110-407, Title II, § 202(b)(3), Oct. 13, 2008, 122 Stat. 4300.) 
  
 

46 U.S.C.A. § 70505, 46 USCA § 70505 
Current through P.L. 116-73. Some statute sections may be more current, see credits for details. 
End of Document 
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KeyCite Yellow Flag - Negative Treatment 
  Unconstitutional or PreemptedPrior Version Held Unconstitutional as Applied by U.S. v. Bellaizac-Hurtado, 11th Cir.(Fla.), Nov. 06, 2012 

United States Code Annotated  
Title 46. Shipping (Refs & Annos) 

Subtitle VII. Security and Drug Enforcement (Refs & Annos) 
Chapter 705. Maritime Drug Law Enforcement 

46 U.S.C.A. § 70506 
Formerly cited as 46 App. USCA § 1903 

§ 70506. Penalties 

Effective: February 8, 2016 

Currentness 
 
 

(a) Violations.--A person violating paragraph (1) of section 70503(a) of this title shall be punished as provided in section 
1010 of the Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 960). However, if the offense is a 
second or subsequent offense as provided in section 1012(b) of that Act (21 U.S.C. 962(b)), the person shall be punished as 
provided in section 1012 of that Act (21 U.S.C. 962). 
  
 

(b) Attempts and conspiracies.--A person attempting or conspiring to violate section 70503 of this title is subject to the 
same penalties as provided for violating section 70503. 
  
 

(c) Simple possession.-- 
  
 

(1) In general.--Any individual on a vessel subject to the jurisdiction of the United States who is found by the Secretary, 
after notice and an opportunity for a hearing, to have knowingly or intentionally possessed a controlled substance within 
the meaning of the Controlled Substances Act (21 U.S.C. 812) shall be liable to the United States for a civil penalty of not 
to exceed $5,000 for each violation. The Secretary shall notify the individual in writing of the amount of the civil penalty. 

  
 

(2) Determination of amount.--In determining the amount of the penalty, the Secretary shall consider the nature, 
circumstances, extent, and gravity of the prohibited acts committed and, with respect to the violator, the degree of 
culpability, any history of prior offenses, ability to pay, and other matters that justice requires. 

  
 

(3) Treatment of civil penalty assessment.--Assessment of a civil penalty under this subsection shall not be considered a 
conviction for purposes of State or Federal law but may be considered proof of possession if such a determination is 
relevant. 
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(d) Penalty.--A person violating paragraph (2) or (3) of section 70503(a) shall be fined in accordance with section 3571 of 
title 18, imprisoned not more than 15 years, or both. 
  
 

CREDIT(S) 

 
(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1688; Pub.L. 111-281, Title III, § 302, Oct. 15, 2010, 124 Stat. 2923; Pub.L. 
114-120, Title III, § 314(c), Feb. 8, 2016, 130 Stat. 59.) 
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