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UNPUBLISHED
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT
No. 19-6327
NEAL BENJAMIN,
Petitioner - Appellant,
V.
JENNIFER SAAD,

Respondent - Appellee.

Appeal from the United States District Court for the Northern District of West Virginia,
at Wheeling. Frederick P. Stamp, Jr., Senior District Judge. (5:17-cv-00161-FPS)

Submitted: May 16, 2019 .Decided: May 21, 2019

Before DIAZ and THACKER, Circuit Judges, and HAMILTON, Senior Circuit Judge.

Affirmed by unpublished per curiam opinion.

Neal Benjamin, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Neal Benjamin, a federal prisoner, appeals the district court’s order accepting the
recommendation of the magistrate judge and dismissing his 28 U.S.C. § 2241 (2012)
petition for failing to satisfy the criteria articﬁlated in United States v. Wheeler,
886 F.3d 415, 429 (4th Cir. 2018), cert. denied, 139 S.Ct 1318 (2019). We have
reviewed the record and find no reversible error. Accordingly, we grant leave to proceed
in forma pauperis and affirm for the reasons stated by the district court. Benjamin v.
Saad, No. 5:17-cv-00161-FPS (N.D.W. Va. Feb. 22, 2019). We dispense with oral
argument because the facts and legal contentions are adequately presented in the

materials before this court and argument would not aid the decisional process.

AFFIRMED
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-6327
(5:17-cv-00161-FPS)

NEAL BENJAMIN
Petitioner - Appellant
2
JENNIFER SAAD

Respondent - Appellee

STAY OF MANDATE UNDER
FED. R. APP. P. 41(d)(1)

Under Fed. R. App. P. 41(d)(1), the‘timely filing of a petition for rehearing
or rehearing en banc or the timely filing of a motion to stay the mandate stays the
mandate until the court has ruled on the petition for rehearing or rehearing en banc
or motion to stay. In accordance with Rule 41(d)(1), the mandate is stayed pending

further order of this court.

/s/Patricia S. Connor, Clerk
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-6327
(5:17-cv-00161-FPS)

NEAL BENJAMIN

Petitioner - Appellant
V.
JENNIFER SAAD

Respondent - Appellee

ORDER

The court denies the petition for rehearing and rehearing en banc. No judgev
requested a poll under Fed. R. App. P. 35 on tfle petition for rehearing en banc.
Entered at the direction of the panel: Judge Diaz, Judge Thacker, and Senior
Judge Hamilton.
For the Court

/s/ Patricia S. Connor, Clerk




-

. . :

- -
s -
PO o
~t "

.- - e
. .

*>




P -

" 11/18/2019

e 5:17-cv-00161-FPS-JPM  Document 15 Filed 02/07/19 Page 1 of 13 PagelD #: 115

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
WHEELING
NEAL BENJAMIN,

Petitioner,

V. Civil Action No. 5:17cv161
(Judge Stamp)

JENNIFER SAAD,

Respondent.

REPORT AND RECOMMENDATION

l. Introduction

On October 25, 2017, the pro se Petitioner, Neal Benjamin, an inmate
incarcerated at FCI Gilmer in Glenville, West Virginia, filed a petition for a writ of habeas
corpus pursuant to 28 U.S.C. § 2241, challenging his sentence imposed in the Western
District of New York. The Petitioner paid the $5 filing fee on October 26, 2017.

The matter is assigned to the Honorable E.rederick P. Stamp, Jr., United States
District Judge, and is referred to the undersigned United States Magistrate Judge for
initial screening and to make proposed ﬁnaings and a recommendation for disposition,
pursuant to 28 U.S.C. § 636(b)(1)(B).

Il. Factual and Procedural History*

! The facts are taken from the Petitioner's criminal Case No. 1:97¢cr133-2 in the United States
District Court for the Western District of New York, available on PACER. Unless otherwise noted, the
ECF entries in this section refer to that criminal case. Philips v. Pitt Cnty. Mem. Hosp., 572 F.3d 176,
180 (4th Cir. 2009) (courts “may properly take judicial notice of matters of public record”); Colonial Penn.
Ins. Co. v. Coil, 887 F.2d 1236, 1239 (4th Cir. 1989) (“We note that ‘the most frequent use of judicial
notice of ascertainable facts is in noticing the contents of court records.”).




v

-t

! -
B HA
N :
\ .
. . .
- ]
. . on
An .
. :
. .

i
,- .
A
A
r
- o
’
" B
e N

r,

.
o
.. A
P

s -
. :

.
. .

v

o



. 11’/18/20198 5:17-cv-00161-FPS-JPM Document 15 Filed 02/07/19 Page 2 of 13 PagelD #: 116

Petitioner and his brother, Donald Benjamin, were convicted of various drug
crimes stemming from a drug distribution ring that they ran in and around Olean, New
York, along with dozens of co-conspirators. The ring dealt in marijuana, cocaine and
crack and employed numerous individuals, including several who were under the age of
eighteen. Following a jury trial, the Petitioner was convicted of one count of conspiracy
to possess with intent to distribute and conspiracy to distribute controlled substances in
violation of 21 U.S.C.v § 841(a)(1)'and one count of possession with intent to distribute
and distribution of cocaine base, in violation of 21 U.S.C. § 841(a)(1). Petitioner was
originally sentenced by the late Judge John T. Elvin to ten years’ imprisonment on each
count to be served consecutively. ECF No. 543.

Petitioner and his brother brought appeals challenging their convictions and
sentences, and the government brought cross-appeals challenging the sentences. The
Second Circuit Court of Appeals affirmed ‘the brothers’ convictions but vacated the
sentences and remanded for resentencing on the ground that the District Court had
failed to give the government adequate notice of its i>ntention to vary from the United
States Sentencing Guidelines. In a summary order filed that same day, the Second
Circuit denied each of the brothers’ challenges to their sentences, “findfing] no violation

of Apprendi v. New Jersey, 530 U.S. 466 (2000), and no erroneous sentencing

calculation except to the extent discussed in our accompanying opinion. United States
v. Evans, 82 Fed. Appx. 726, 728 (2nd Cir. 2003).
On remand, Judge Elfvin imposed the same sentences he had imposed in the

initial sentencing proceedings. The government appealed, and the Second Circuit again
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vacated the sentences. United States v. Hirliman, 503 F.3d 212, 217 (2d Cir. 2007).2

The case was remanded “with instruction that it be assigned to a new judge for
resentencing." Id. at 217. On the second remand, the case was reassigned to Judge
Richard J. Arcara, who sentenced Petitioner principally to thirty years’ imprisonment.
The Petitioner appealed ésserting various challenges only to his sentence. His
appeal was consolidated with that of his brother, Donald Benjamin. The Petitioner
alleged that his sentence on Count One of the Indictment (conspiracy to distribute
cocaine, cocaine base and marijuana) should be vacated claiming the jury made an
insufficient finding as to the type of drugs involved in the conspiracy. The Petitioner
claimed that because of the insufficiency of the jury’s finding, the Court's imposition of a
;entence under 21 U.S.C. § 841(5)(1)(C) violated Apprendi. The Court of Appeals noted
that it had denied this claim in its previous order. See Evans, 82 Fed. App'x. at 728
(remanding for resentencing but concluding that there had been “no violation of
Apprendi . . . and no erroneous sentencing calculation”). The Court of Appeals
continued that in any event, the claim was meritless because this was not a case where
considering ambiguity resulting from a general verdict, the Court was required to .
assume that the conviction was for conspiracy to possess the controlled substance that

carries the most lenient statutorily prescribed sentence. Rather, because the jury

returned a special verdict with respect to Count One and that its verdict was based on

2 The Court of Appeals noted that the Petitioner’s resentencing was not preceded by a notice of
a possible deviation or accompanied by a statement of reasons, save for the reading of the
defense prepared notice that was provided at the hearing and was simply a statement pf several
factors in Section 3553(a). The Court of Appeals further noted that although once again
accepting the PSR calculations, the judge then imposed a sentence 20 years below the
Guidelines recommendation. Finally, the Appeals Court determined that the district judge made
no findings of fact or conclusions of law justifying his departure from the guidelines. 503 F.3d at
216.
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all three drugs alleged: cocaine (powder), cocaine base (crack) and marijuana, the
verdict sheet unambiguously showed that the jury found-the Petitioner guilty of a drug
conspiracy involving not just marijuana, but also cocaine powder and crack cocaine.
Therefore, the Petitioner should not have been punished under 21 US.C. § -
841(b)(1)(D), because that statute applies only in the case of less than 50 kilograms of
marijuana. Instead, the Petitioner should have been punished, as he was in fact
punished, under 21 U.S.C. § 841(b)(1)(c), the default statute for drug conspiracy
involving a controlled substance in schedule | or II. |

In addition, the Court of Appeals noted that the Petitioner and his brother made

various other claims that the District Court violated Booker in applying certain

sentencing enhancements in calculating their advisory sentencing range under the
United States Guidelines. The Court of Appeals concluded that “[e]ach of defendants’

claims is meritless; the District Court did not violate Booker. U.S. v. Benjamin, 391 Fed.

Appx. 942, *3 (2nd Cir. 2010).

C. Motion to Vacate

On June 22, 2011, the Petitioner filed a pro se motion under 28 U.S.C. § 2255 to
vacate, set aside, or correct sentence by a person in federal custody. ECF No. 888. The
Petitioner argued that (1) his sentence exce"edgd the maximum permissible sentence for
his crimes of conviction and (2) his trial counsel provided ineffective assistance. The

Government filed opposing papers on August 18, 2011 [ECF No. 890], and the
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Petitioner filed reply papers on September 30, 2013. ECF No. 895. The Petitioner filed a
“supplement” to his petition on September 30, 2013. ECF No. 904.

With respect to his claim that his sentence of 360 months exceeded the total
maximum punishment by 98 months, the Petitioner maintained that the court should
have calculated his offense level at 32, resulting in a Sentencing Guideline range of
210-262 months. By way of explanation, the Petitioner noted that his offensé level
should have been 32 because his counts of conviction were “related” pursuant to §
3D1.2(d) of the Sentencing Guidelines. However, the district court found his argument
to be without merit.

The Presentence Investigation Report (“PSR”) prepared by the United States
Probation Office recommended an offense level of 46 for each defendant and a criminal
history category of VI, the highest possible category. In making its calculation, the
Probation Office grouped both Petitioner’'s counts of conviction pursuant to §§ 3D1.2(b)
and (d). Moreover, at the time of sentencing, the court expressly noted that “[pJursuant
to 3D1.2(b) and (d), both counts of conviction are grouped.” ECF No. 876 at 16.

To the extent that the Petitioner was attempting to argue that Apprendi was
violated in some other fashion, the district court was unable to discern the basis for any
such argument. Moreover, the district court noted that the Second Circuit expressly
found on direct appeal that “the District Court did not violate Apprendi when it sentenced

defendants for Count One under 21 U.S.C. § 841(b)(1)(C). “Any doubt on this issue is

3 The Petitioner's “supplement” raised two arguments made by his brother in his § 2255 —
namely, that he was entitled to relief based on the Supreme Court's decisions in Alleyne v.
United States, 577 U.S. 90 (2013) and Peugh v. United States, 569 U.S. 530 (2013). As set
forth in detail in the Court’s Decision and Order denying Donald Benjamin's § 2255 Petition
[ECF No. 910], neither Alleyne nor Peugh applies retroactively on collateral review, and so
neither decision affords relief to the Petitioner, whose conviction was final as of 2011.

5
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-eliminated by the jury’s verdict of guilty on the substantive counts involving cocaine
base, as to which no issue is raised on appeal.” Benjamin, 391 F. App’x at 946.
Accordingly, the district court found that the record conclusively demonstrated that the
Petitioner's sentence of 360 months did not exceed the statutory maximum for his
crimes of conviction and was not in violation of Apprendi. After finding that the
Petitioner’'s claim of ineffective assistance of counsel was likewise without merit, the
district court denied and dismisse'd the Petitioner's 2255 motion and declined to issue a
certificate of appealability.

-D. Instant § 2241 Petition

The Petitioner attacks his sentence and relies on the Supreme Court decision in |

United States v. Booker, 543 U.S. 220 (2005). The Petitioner acknowledges that the

conduct which provided the basis for his conviction occurred between 1994 and 1997,

I3

and therefore occurred before the Booker decision. However, the Petitioner contends

that his seéond and third sentencings occurred after Booker, and the district judge was

obligated to apply the Sixth Amendment principles announced in that decision. For
relief; the Petitioner requests that this court order him released. Id. at 10.
lll. Legal Standard

A. Review of Petitions for Relief

Pursuant to the provisions of 28 U.S.C. § 636(b)(1)(B) and the Court’s Local
Rules of Prisoner Litigation Procedure, this Court is authorized to review such petitions
for relief and submit findings and recohnm’endations to the District Court. This Court is
charged with screening the Petitioner's case to determine if “it plainly appeafs from the

petition and any attached exhibits that the pe'titioner is not entitled to relief in the district
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the conduct of which the prisoner was convicted is deemed
not to be criminal, and

(3) the prisoner cannot satisfy the gate-keeping provisions of
section 2255 because the new rule is not one of
constitutional law. '

In re Jones, 226 F.3d 328, 333-34 (4th Cir. 2000) (emphasis added).

Further, “[t]he text of the savings clause does not limit its scope to testing the

legality of the underlying criminal conviction.” United States v. Wheeler, 886 F.3d 415,

(4th Cir. 2018), reh’g en banc denied June 11, 2018 (quoting Brown v. Caraway, 719

F.3d 583, 588 (7th Cir. 2013)). In Wheeler, the Fourth Circuit concluded that § 2255(e) -

provides “an avenue for prisoners to test the legality of their sentences pursuant to §
2241, and Jones is applicable to fundamental sentencing errors, as well as undermined
convictions.” Id. at 428. When contesting a sentence through a petition filed under §
2241, a petitioner still must meet the savings clause of § 2255. In the Fourth Circuit, §
2255 is deemed to be “inadequate and ineffective” to test the legality of a sentence only
when all four of the following conditions are satisfied:

(1) at the time of sentencing, settled law of this circuit or the
Supreme Court established the legality of the sentence; (2)
subsequent to the prisoner’s direct appeal and first § 2255
motion, the aforementioned settled substantive law changed
and was deemed to apply retroactively on collateral review;
(3) the prisoner is unable to meet the gatekeeping provisions
of § 2255(h)(2) for second or successive motions; and (4)
due to this retroactive change, the sentence now presents
an error sufficiently grave to be deemed a fundamental
defect.

Wheeler, supra, at 429 (emphasis added). The Fourth Circuit further specified that a

change of substantive law within the circuit, not solely in the Supreme Court, would be

sufficient to satisfy the second prong of the four-part test established in Wheeler. Id.
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IV. Analysis
The undersigned begins by noting that the Petitioner already has had his
arguments related to Booker fully considered by the Second Circuit in connection with

his direct appeal. There is no basis for this court to second guess that court or the

sentencing court pursuant to this § 2241 petition. See Diaz v. Warden, No.
4:15¢cv00237-BHH, 2016 WL 4168606, *4 (D.S.C. August 30, 2016) (“Petitioner is
entitled to disagree with the disposition of his appeal. but he is not entitled to relitigate
these issues in an unauthorized successive § 2255 motion disguised as a § 2241
petition.”).

Moréover, although the Petitioner does not address the savings clause, he is not
entitled to its application. Because the Petitioner is not contesting his conviction, the
Jones standard does not apply to his petition for relief. Instead, the Court must review
the Petitioner's challenge of his sentence under the four-part Wheeler test. Because
the Petitioner relies on Booker, which was decided befo.re his third senténcing, the
Petitioner cannot meet the second prong of the Wheeler test, and he is not entitled to
relief.

Furthermore, the Petitioner's Booker argument is fatally flawed. In Apprendi v.

New Jersey, 530 U.S. 466, 490 (2000), the Supreme Court held “other than a fact of a
prior conviction, any fact that increases the penaity for a crime beyond the prescribed

statutory maximum must bé submitted to the jury and proved beyond a reasonable

doubt.” In Blakley v. Washington, 542 U.S. 296, 301-03 (2004), the Supreme Court
applied Apprendi to the State of Washington’s sentencing scheme and found that the

imposition of sentencing enhancements based solely on factuél findings made by the

10
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court and neither admitted by the defendant or found by a jury violated the Sixth

- Amendment. Blakely was in turn applied to the federal sentencing guidelines in Booker.
In a majority opinion written by Justice John Paul Stevens and joined by Scalia,

the Court held that the federal sentencing guidelines were unconstitutional under the
doctrines announced in Blakely and Apprendi. However, a second majority opinion

written by Bryer created the “Booker remedy” of converting the guidelines from binding

rules to advisory ones.’ Instead of overturning the guidelines entirely or requiring jury
fact-finding on all salient sentencing factors, the second part of Booker allows judges to

continue making findings of fact without a jury. In short, the Booker decision solved the

Sixth Amendment problem of judicial factfinding not by banning judicial factfinding but

by making the Sentencing Guidelines advisory. See United State v. Johnson, 5th Cir.

2006). After Booker, “a sentencing judge is entitled to find by a preponderance of the

evidence all the facts relevant to the determination of a Guideline sentencing range and
all facts relevant to the determination of a non-Guidelines sentence.” |d. at 798.

Therefore, the Petitioner's argument that Booker was violated when the sentencing

judge applied numerous enhancements based upon facts not found by the jury
misapprehends the Booker decision.

| Finally, the undérsigned notes that m his third and final sentencing, the district
judge acknowledged that the law of sentencing had changed since the Petitioner was
convicted in 1999 and first sentenced. Specifically, he conceded that when the

Petitioner was first sentenced the Guidelines were mandatory, but following the 2005

5 The Court remedied the constitutional violation by severing two statutory provisions, 18
U.S.C.A § 3553(b)(1) (requiring sentencing courts to impose a sentence within the applicable
guideline range), and 18 U.S.C.A. § 3742(e) (setting forth appellate standards of review for
guideline issues), thereby making the guidelines advisory.

11
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decision in Booker, they are advisory. Furthermore, at his third sentencing hearing on
December 18, 2008, the District Judge conceded that because the issue of the amount
of drugs possessed and distributed by the Petitioner was not submitted to the jury, the
default statutory maximum set forth in 841(b)(1)(c) of 20 years applies to each of his
convictions. Accordingly, the Petitioner faced a maximum sentence of 40 years.
Because he was sentenced to an aggregate 30 years, his sentence did not exceed the
statutory maximum, the district judge treated the guidelines as advisory, and he set forth
his reasons for imposing a below guideline sentence. Therefore, there is no Booker
violation.
VI. Recommendation

For the foregoing reasons, the undersigned recommends that the petition [ECF
No. 1] be DENIED and DISMISSED. The undersigned further recommends that the
Petitioner's Motion for Summary Judgment [ECF No. 11] and his Motion to Expedite
[ECF No. 14] be DENIED AS MOOT.

Within fourteen (14) days after being served with a copy of this
Recommendation, any party may file with the Clerk- of the Court, written objections
identifying the portions of the Recommendation to which objections are made, and the
basis for such objections. A copy of such ;)bjections should also be submitted to the
United States District Judge. Failure to timely file objections to the
Recommendation set forth above will result in waiver of the right to appeal from a
judgment of this Court based upon such Recommendation. 28 U.S.C. §636(b)(1);

Thomas v. Arn, 474 U.S. 140 (1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985);

12
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United States v. Schronce, 727 F.2d 91 (4th Cir. 1984), cert. denied, 467 U.S. 1208

(1984).

This Report and Recommendation completes the referral from the district court,
The Clerk is directed to terminate the Magistrate Judge’s association with this case.

The Clerk of the Court is directed to mail a copy of this Report and
Recommendation to the pro se Petitioner by certified mail, return receipt requested, to
his last known address as reflected on the docket sheet.

DATED: February 7, 2019

/A, %Mn&j @p %gww

JAMES P. MAZZONE
UNITED STATES MAGISTRATE JUDGE

13



RE: NEAL BENJAMIN

13.

14.

15.

16.

17.

-18.

19.

_ Adjustment for Acceptance of Responsibility

The defendant maintained his innocence through the pretrial stages of the matter and went to trial. As a
result the defendant has not accepted responsibility. In an interview with this officer the defendant
stated that he had a poor upbringing. His mother died at age 10 and he was then raised by his
grandmother. He further stated that his father, Donald Benjamin, Sr. lead him down the wrong way

~ which lead to his problems with the law. He further expressed concern that he is being held responsible

for a conspiracy that went from June of 1994 through June of 1997, when in fact he had been in jail
since February of 1995. As a result, he believes it would be unfair to hold him accountable for criminal
activity occurring after that date.

’ Offense Level Computations

The 2000 edition of the Guidelines Manual has been used in this case.

Both counts of conviction are grouped pursuant to §3D1.2(b)&(d) in that they are connected by a
common scheme or plan and that the offense level is determined largely on the basis of the total amount
of controlled substances involved. In this particular instance, the defendant was found guilty of

_ Conspiracy to Distribute a Controlled Substance in violation of 21 U.S.C. §846. This conviction would

result in the highest guideline score. As a result, pursuant to the grouping rules, the Court is directed to
use this conviction for guideline calculations.

Count I - Conspiracy to Distribute Controlled Substances.

Base Offense Level: The United States Sentencing Commission Guideline for a violation of 21 U.S.C.
§846 is found in U.S.S.G. §2D1.1 of the guidelines. In this particular instance, this officer estimated
the amount of cocaine base distributed during the conspiracy at 14 kilograms. Pursuant to §2D1.1(c)(1),
offenses involving more than 1.5 kilograms of cocaine base have a base offense level of 38. 38

Specific Offense Characteristic: It is clear that the defendant and/or a co-defendant
possessed firearms during these periods of the conspiracy in relationship to the drug
trafficking. As a result, pursuant to §2D1.1(b)(1), the offense level is increased by 2.

Victim-Related Adjustments: The defendant enlisted individuals under the age of 18 to
assist in the conspiracy. Therefore pursuant to §3B1.4 the offense level is increased by 2.

o o1

9

Adjustments for Role in the Offense: The defendant was the leader of a criminal organization

which consisted of five or more individuals who were named in the Superseding Indictment.

As aresult, it is recommended that a 4 level upward adjustment for role in the offense pursuant to
U.S.S.G. § 3B1.1(a) should be applied. +4
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Additional material
from this filing is
available in the
Clerk’s Office.



