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QUESTION:
PRESENTED FOR REVIEW

1. Is a farmer committing'’fraud"(l8 U.S.C. §1343) when he sells 

his "future goods" crop (UCC §2-105) on a '.'future goods" contract, 

and accepts a deposit, He plants the crop, but the crop dies 

a state wide drought,, and there is only 10% of the crop 

supplied? Can the government indict .the farmer, and claim that 

this was a.scheme intended-to defraud with fraudulani pretenses, 

imprispnithe farmer and force their children into adoption?

18 U.S.C, §1343 mandates that this is illegal.

UCC §2-105 mandates that this practice is hot illegal

in

2. Is prosecutorial misconduct achived and warrant §2255 denyal/ 

reversal, When the prosecuting and arresting FBI officer's 

investigation varifyably arose from an ex-congressmans sinister 

plan to terminate his $2,000,000 civil judgment through corruption 

and political influance, got . this same - FBI agent to indict and 

imprison the judgments beneficiaries?

3.1s it prosecutorial misconduct in the Tenth circuit, when the 

FBI arranges suggestive circumstances-leading.to the witnesses 

identifying particular person as perpetrating a crime. (18 U.S.C,§1343)

4,Is it inneffective assistance of counsel when counsel's

economic power compels the defendant to sign a plea agreement 

involuntarily, is §2255 reversal warranted?
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CITATIONS OF OPINIONS AND ORDERS IN CASE

The conviction of the Petitoner's was in the United States 

Circuit Court for the Tenth District of Colorado, was not reported, 

and is not includedin this petiton, as the Petitoner's do not 

have possesion of this document, and is not in the appendix. *

The original conviction of the Petitoner's was appealed 

to the United States Appeals Court for the Tenth District of 

Colorado, On Direct appeal, which affirmed the conviction in 

all respects in an opinion, and was reported, but also not in the, 

appendix. * Can be found for, of whom are filing a joining petiton,

DONALD BRIAN WINBERG @ 646 Fed. Appx. 632 (2016) U.S. App.
LEXIS 8468, D Colo. Tenth Circuit.

KARLIEN RICHEL WINBERG @ 667 Fed.Appx. 707 (2016) U.S. App. 
LEXIS 13277, D Colo. Tenth Circuit.

The dicision of the United States District Court for the 

Tenth District of Colorado for the Petitoner's section §2255 

motion is not reported, but is included forthwith at page #1 

of the appendix.

The opinion of the Court of Appeals is not reported, but 

is included forthwith at;. page # 1 of the appeandix.

* The Petitoner's are Federal inmate's in prison. Their 

convictions order and all of their legal papers to this point 

were confiscated by prison transfere officials. The United States 

Court:-of' Appeals refused- to furnish copies or transcripts to 

the Winberg's after a formal request was timely filed for. The 

refusal letter from the Court can be found in the Appeandix at 

page #
A pro se litigate in prison should not be held to a rule 

that is outside their control to fulfill, see: Federal Rules 

of Civil Procedure Rule 8, and see: Hanes v Kerner 404 U.S. 519,21 

(1972)
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I

JURISDICTION STATEMENT

The judgment of the United States Court of Appeals for the 

Tenth Circuit was entered on September 4, 2019, Rehearing was not 

sought. The jurisdiction of this Court is invoked under 28 U.S,C, 

§1257, and the Supremacy clause found under Article VI of the

United States Constitution,

CONSTITUTIONAL PROVISION AND STATUTES INVOLVED

The fifth and Fourteenth Amendments of the United States

Constitution provides: "Protection of life, liberty, and property'.'

The Sixth Amendment of the United States Constituion provides: 

"Protections of the rights of the accused'.'

The Statute under which the Petitoner's were prosecuted was 

18 U.S.C. §1349,Conspiracy to commit wire fraud in conjunction with

18 U.S.C, §1343.

The Statute under which the Petitioner's sought post conviction 

relief was 28 U.S.C. §2255.

The Winberg's are in federal custody seeking remidies included; 

in their motions and petitions.

FEDERAL CUSTODY: REMIDIES ON MOTION ATTACKING SENTANCE

The Winberg's are prisoners in custody under sentance of a 

court established by Congress and claim the right to be released 

upon grounds that the plea, incarceration, judgment, and sentance 

was imposed: in violation of the Constitution and the laws of the 

United States, and is subject to collateral attack, on petition.

A prisoner may move the court which imposed the-sentance to vacate, 

set aside, or correct the sentance.
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'‘Unless the motion and records of the case conclusively 

show that the prisoner is entitled to no relief, The court shall 

cause notice thereof to be served upon the United States attorney, 

grant a prompt hearing therein, determine the issues and make 

findings of the fact and conclusins of laws with respect thereto*.*

"If the court finds that the judgment was rendered without jurisdiction, 

or that the sentance was imposed was not authorized by law or 

otherwise open to collateral attack or that there has been such a 

denial or infringment of the constitutional rights of the prisoner 

as to render the judgment vulnerable to collateral attack, The 

court shall vacate and set aside and shall discharge the prisoner 

or resentance him/her or grant a new trial or correct the sentance 

as may appear appropriate*.1 §2255.

STATEMENTSi THE I CASE

Winberg's plead guilty to two counts of conspiracy 

to commit wire fraud, (Doc 110) * Winberg's were indicted 

under 18 U.S.C. §1349 and 18 U.S.C. §1343. Winberg's were sentanced

'V/V

to 87 months imprisonment. (Doc 145) * Winberg's filed

a timely §.2255 motion with:-the district court. A primary (Doc

■>VVf

214), and an ammended §2255 motion as directed by the court also 

timely. (Doc 216). Winberg's motion was replyed to by the government. 

(Doc 220). Winberg also filed a rightfully allowed memorendum of 

law in support of §2255 motion. (Doc 228) The court denied

* These papers were also confiscated by prison transfer 

officials, and were also not supplyed by the United States Court of 

Appeals when formaly requested for. The refusal letter is included 

in the appeandix at page #
Using Donald's docketing' sequence^ofurecord.

from the court. Violating,Bounds v Smith.
**
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Winberg's §2255 motion (Doc 236) and entered a final judgment (Doc 

240). Winberg's filed a timely notice of Appeal. (Doc 242) The 

Winberg's made all of these filings in forma pauperis. The Winberg's 

filed jointly as the Winberg's are husband and wife asking for 

identical relief from the court. The Winberg's filed an Appellant's 

combined opening brief and application for a certificate of appeal-

ability. (Doc *..) are hat included in the appeandix page #---- .

The appeals court denied the Winberg's appeal and entered an Order 

deying Certificate of Appealability, and is included in the appendix 

. The Winberg's are now filing for a Writ for certiorari,page # 

jointly.

RELEVANT FACTS CONCERNING THE CASE 

The Winberg's indictment and superceding indictment includes 

18 counts of wire fraud and two counts of conspiracy to commit wire 

fraud. ( of which the Winberg's are in dispute of.) The indictment 

claims that "Winberg soliceted, across multiple states and over ; : 

several years t numerous large-scale.:purchases or sales of hay, corn 

and other crops without intending to pay or deliver'.' :Iniu2Q15 the 

Winberg's plead guilty to two charges of conspiracy to commit wire 

fraud in exchange for dismissal of the other charges. The Winberg's 

each were ;sentance to 87 months imprisonment and ordered to pay 

$1.5 million in restitution.

The Winberg's filed a §2255 motion with the court, * claiming 

their plea agreement was subject to collateral attack. The 'Winberg's 

§2255’ made ."five pfi®ary?claims-tl);SeIe4tive~prosecUti6n:.resulting 

in a-miscarrige bfcjust:ice. (2) Plea was a product of coersion arising

* The Document numbers previously to Doc 214 were the ones -

confiscated, and are not included in the appeandix, As previously
no Doc # supplyed by: the Appeals Court.mentioned. There are
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from ineffective assistance of counsel- (3) Ineffective assistances 

of counsel. (4.).uBra<iiylviolatidpsC(5)rCrawfbrd^vioiations*

"SUBSTANTIAL SHOWING" WHY THE LOWERCCOURT.IS WRONG

The District and Appeals court contemporaneously dismissed 

and ignored all of Winberg's §2255 claims, arguing only that Winberg's 

plea agreement included a binding waiver which forclosed on any and 

all of Winberg's claims and Appeals.

Winberg's plea agreement specificaly states in verbatim "This 

waiver provision, however, will not prevent the defendant's from . 

seeking relief otherwise available if... (2) There is a claim that 

the defendant's were denied the effective assistance of counsel'.! and 

" (3) There is a claim of prisecutorial misconduct.

The plea agreement states only that the Winberg's need only 

make a claim in which they have formaly made. The government made no 

furtheri.concessions to these facts in the plea agreement.

The government also claims that the plea hearing colloquy 

included questions in open court that the government uses to 

enforce its conclusions, In .dimissing Winberg's §2255 motion.

Thei-Winberg' s argue that this was before Winberg's got to prison 

where they were intoduced to a.prison law library where they were 

able to study finaly for themseves the underlying laws and principles 

of the laws and the indictment verbage,the nature of the charges and 

the responsibilities of the courts and the defendant's attorney. The 

Winberg's have discovered that their constitutional right have been 

violated by ineffective assistance of counsel, prosecutorial misconduct, 

and are in prison while they can prove actuals innocence. Because 

accepting responsibility as the Winberg's attorney told them to do,
Is not the same as actual guilt to a crime, Which is required for—a
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for the crime to have been commited. "That wrongdoing must be 0:0'-' 

conscious to be criminal'.' see: Elonis v United States, 192 LED2D 1 

(2015), criminal law §6.

/ Both: courts made the defense that the Winberg's did not make a 

Ssubstantial showing of the denial of a constitutional right'.' 28 U.S.C. 

§2253 (c)(2), "in order to obtain a Certificate of Appealability',' 28 

2253 (c)(1)(B)."That a resonable jurist could debate whether... The 

Petitioner's claims should have been resolved in a different manner'.' 

and that the issues presented were adequite to deserve encouragment 

to proceed further'.' see Slack v Mcdanial 529 U.S. 473, 484 (2000).

The court neglects the fact that "To obtain a certificate does not 

require a showing that the appeal will succeed, and Federal Courts 

of Appeals should not demonstrate entitlemnet to releif'.' see: Welch v

United States 136 S.CT. 1257 194 LED2D 387.

The Winberg's claim that they are making a showing and even ai 

substantial showing of a violation of a constitutional right through 

their motions and petitions, including ineffective assistance of 

counsel, actual innocence, that specific- criminal intent is not 

present, prosecutorial misconduct, and that the Winberg's were led 

into a plea with a plea waiver wifhtrut-properly being counseled on the 

merrits of the indictment, wire fraud statutes, and criminal percedent. 

Which are all constitutional.rights which are protected and yet have 

been violated and denyed by the Court of Appeals .

The Winberg's intend to show that the Tenth circuit Court of 

Appeals "has entered a dicision in conflict of Appeals on the same 

impotant matter that has^s already been decided in other Appeals courts 

including the Supreme Court'.' see: Rules of the Supreme Court Rule 

10.1 (c)."And is of national importance^because the court has abused 

its discretion in denying the Petitioner's.
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--INTRODUTION--
INEFFECTIVE ASSISTANCE OF COUNSEL—1'4 -

When the Winberg's were indicted we^had to look up Indictment 

and wire fraud in the dictionery. We knew absolutely nothing; about

criminal law, .^ We had only one person that we could talk to and 

that was our attorney. We wanted to ask him, how could this happen? 

What does it mean to be charged with a crime? and, "What defenses are

required to defend against it? We did not have much money and did 

not know how we could afford one. The couple of visits that Donald 

had with him (Karlien had no ;visit,,with ;any .attorney) . in the 

detention center, all Mtfr Shlivan (our attorney) wanted to talk about 

was billing issues of how he was to be paid, and nothing about 

the case before us, He only wanted to leave shortly after he got 

thereclaiming he had other appointments he had to get to. what he 

did tell us was to"accept responsibility and to not upset the court!" 

We did not know what else to do. We where scared, we where traum-ri?. 

atized, overwhelmed^ >.and lost in a world we did not understand. We 

learned that our attorney abandoned us to the prosecution 

to lunch. He failed to do the due diligence that a complex wire 

fraud case demanded. We found ourselves accepting responsibility 

for the loss,offgwhich we are not arguing(this fact, but we are 

also going to prison with our children being forced into adoption, 

without being able to say a word in our defense or asking any 

attorney if we were guilty or not of our true conduct. Our 

attorney never askedjand we never was able to tell him what happend;- 

Winberg's attorney failed to do his due diligence as required; 

Winberg was forced to he their own apprentices .!into the statute 18

words like"intent"which is required for the 

accused to be guilty or. convicted of this crime'? see:

’(wire)fmall fraud. Winberg took his aquired-.understanding of how the

than went

lc UU5SCC- §1343, and to

,97 LED 2d 863-
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laws are interpreted by the United States Code and the United States 

Supreme court, and challenged these laws against Winberg's first 

hand knowledge,tactual actions, actual accounts and factual.histor­

ically correct occurances. When Winberg was done with this study, 

Winberg discovered many violations of the law, Winberg took his 

conclusions and filed a 28 U.S.C. §2255 motion, claiming ineffective 

assistance of counsel, and prosecutorial misconduct, claiming that 

the Winberg's are innocent of the accusations asserted in the indi­

ctment and that their constitutional rights were violated, Winberg's 

newly discoverd evidence shows and proves that Winberg's attorneys 

advice was clearly wrong, and caused the Winberg.'s .to-be prejudiced 

when their evidence clearly and.convincingly shows that their was a 

constitutional error that if it did not occure the Winberg's would 

not have been convicted, see; Cause and Prejudice Rule; 120 L ED 2d 991.

HISTORY : count 1

Don grew up on his Fathers and Uncles large commercial farms 

and dairies, growing, buying, selling and transporting farm crops. 

Don started paticipating on the farm at 10 years old. When Don

entered into a contract with Faucette and Pratt, (the indictments 

count 1 victims) Don was forty years old, by this time Don had 

been in the farming, growing, buying, selling and transportation

of farm crops for over 20 years..In 2011.

Winberg obtained approximately 3200 acres of farmland in 

Reeves County Texas. Don signed a contract to purchace 1000 acres 

from Felt. Rented TOGO acres from Denny and 420 acres from Shiflet 

also under contract. Winberg planted approximately 1650 acres of 

alfalfa and corn to fulfill his contract with Faucette and Pratt. 

Faucette and Pratt advance Winberg money for the production of the
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alfalfa and corn crops to be grown on ..these farms witb:.the_intention 

of these crops grown to be given to Faucette and Pratt in exchange. 

Winberg has reciepts for 110% of the money that Faucette and Pratt 

gave to the Winberg's in the form of fueil, water, power, equipment, 

labor, land, and seed, equal to the amount issued of its issuer 

spent in the intention intended of its issuer and that is for the 

production of alfalfa and corn. In 2012.

Other records of the existence of this crop is filed in the 

Reeves County and Pecos County USDA offices in Texas, and professional 

personel that all confirms that Winberg was farming in Texas.

DROUGHT

The Winberg's traded thier blood, sweat, tears and all of 

their money and effort into the production of this crop. The hardest 

thing to do is to tell his contractes that there is no crop to give, 

them, that it-died from.a lack of water in a drought. The frustration, 

humiliation, and disappointment,can not be discribed when all of 

your dreams and promises are destroyed. The Question arises,How do I 

pay these gentelmen back? How am I going to support my family? and 

What am I going to do now' that I*am broke?

on our house. We were forced to to move into a garage for shelter. 

Selling tools for food,electricity and cheap rent. Does this sound 

like the life style of one who took money without the intention of 

paying it back, living in a garage with limmited food. The state 

of Texas confirmed that this was a catistrophic drought as well ’as 

the National weather Service, ;-USDA, and the Federal crop 

company. Also FBI agent Dalstrum thought that it was a good strategy 

to have the victims in court tell the judge that the Winberg's

We could not pay rent

Insurance
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should hGuocse their parental rights to their children because the 

Winberg's had their children living in a garage. I challange any 

of them to do better in the same condition. It's horrable.

§ ACTUAL INNOCENCE

Should farmers go to prison for wire fraud because their crops 

die in a multi-state cat is,trophic drought, (explained in ,7 U»S . F. R. 

§402) Because they advertised and represented prosepective farm crops 

that they intended to grow and supply.on the internet and used the 

telephone system. Because of this advertising and loss of crop

the Winberg's to fail to return the money advanced by (Faucette 

and Pratt) and or a farm crop,they should be charged and incarcerated'.' 

It- istnoet a ;m:isr-epr.eseJit:at±on: to _c.laim that you can produce farm crops 

when you can produce them, Where Ithey die in a drought.' Is this an

The Supreme Court held that " anything that 

counts as "fraud" and is done with wrongful intent is "actual! fraud'.' 

see; Husky v Ritz 136 SCiCT. 1581, and Neal v Clark 95 U.S. 704, 24 

L ED 2d 586."The Supreme Court "expressely": held that a scheme or 

artifice to defraud\" is a necassary element of mail fraud1. 18 U-.S.C.S. 

§1341'.' see: [97 L ED 2d 863..18 U.S.C. §1341 provisions]. "The absence 

of specific infant to defraud is a complete defense to a charge of 

mail fraud'.' see: United States v Dunn 961 F 2d (10th cir 1992). and

caused

intention to defraud?

"Federal mail and wire fraud claims require specific intent to defraud'.' 

see: Wilson v Meeks 98 E 2d. 1247 (10th cir 1996). Having y,our crop

die in a drought is not a scheme to defraud! When The Winberg's 

intent was to produce the best crop of alfalfa and corn thatthey could.

^ If indicting farmers for wire fraud is the new procedure in 

Colorado, than it wont be long before every farmer in america is
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criminaly charged and axe sent to prison because all farmers have 

fallen victim to a loss of crop potential because of drought conditions... 

Than at this time cropcinsurance companies can also be charged;as 

running a crime syndicate.

"The Supreme Court concluded that the Frazier-Lemke Act of 1934 

was enacted as an emergency measure by Congress to aidt debtor,farmers 

and and was intended by congress to deprive State Courts of the power 

and jurisdiction to continue or maintain, in any manner, forclosure 

proceedings against debtor farmers'.' [ 163 L ED 2d 1241 j.

"The Federal Crop ..Insurance Corporation is a government owned j. 

corporation created as an agent within the Department of Agriculture 

by the Federal Crop Insurance act of 1938, ^7 U.S.C, §1503'.'"It' s 

purpose is to improve economic stability of agriculture through aue 

sound system of crop insurance'.' 7^U.S.C. §1502. The FCIC is impowered 

"To insure producers of agriculture commodities against losses to 

their commodities from a variety of natural hazards','"(such as drought)'.' 

This act was "inactedctouprotect farmers from crop losses" crop losses 

like the one the Winberg's experienced. If Congress intended tot- 

protect farmers, Why is Colorado incarcerating these same farmers?

By accuis'±ng them of commiting wire fraud simply because theirr crop 

crop died and they pre advertised it on the internet.
The Supreme Court held in United States v Remund 330 U.S. 539,

91 L ED 1082. 'That Federal agriculture legislation's purpose was for 

emergency food and crop loans made by fhemFarmdGreddtiadministration 

under the authority of the Federal Crop Insurance act, is to give 

releif to distressed farmersV'The prime purpose of these acts was 

restore the credit of the farmers and to give effect to 7 U.S.C.

§3350X wbiidhi',' " includes a catastrophic risk protection plan under 

section 508(B) of that act'.' Which includes drought losses.
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Alfalfa farmers cire not eligible for crop insurance because the 

Federal Crop Insurance Corperation does not liave a provision for 

alfalfa, But that doco not-mean that does not mean that alfalfa rf:r;r.

farmers are criminals that need to serve time in prison when they 

loose their crops and are not insured.

The government claims that the Winberg's"solicited across multi 

stateis numerous large-scale purchases or sales of hay and corn 

without intending to pay or deliver'.' In this case Winberg gave their 

attorney multiple apple boxes containing buisness records for the 

proceeding years to this cases forwishen. Records of upto thousands 

of semi truck and trailer loads of farm crops successfuly bought, 

sold, and transported across this entire country without any fraud. 

These records and the for mentioned drought is contrary to the 

accusations of the government. In Kennedy v Commissioner Ric TC 74149

33 coh Tern 655 (116 TC 255 (1974) held that " Conviction for crop

failure in criminal court was not included as a risk to crop failure'.'

If Winbegg's attorney would have done his due diligence than 

he would have discovered that a crop lpss due to a catastrophic 

drought is excusable against criminal liability.

The 8th Amendment, [Cruel and Unusual Punishment Clause] of 

theConstitution states in Triestman v United States 124 F 3d 361 (1997

CA2) " Incarceration of innocent persons violates the 8th Amendment, 

Therefore, such person must have recourse to the judicial system 

even where it would appear to bar petition for collateral relief'.'

VICTIMS OF REAL ESTATEFERAUD: FELT

Donald signed a contract with Felt for 1000 acres of farmland 

in 2011for the intention of growing a crop of alfalfa and corn Onrthis
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property for Faucette and Pratt. Felt represented that he was the 

owner of this property intending to sell it. About six months later 

the Winberg's discovered that Felt did not own this farmland that he 

sold the Winberg's,nor did he have a licence to sell property f- ' that 

was not his, nor did he have the permission from the rightfull owners 

of the property to sell, nor did the property owner know that Felt 

had sold it. The Winberg's had bought stollen property from Felt} 

unknowinglyi The property owner showed up on the property asking,

MWhat are you doing on my property?"Upon an investigation at the 

records department at the Reeves County Courthouse the Winberg's 

discovered that this man was telling the truth and that Felt's name 

was nowhere to be found. Instantly the Winberg's hi. hired and attorney 

and filed a law suit in Sam Angelo Texas.

Felt was* trying to do some kind of scheme where he could sell- 

the property for more, than buy it for less, to pocket the difference..

Felt (1) Represented that the property was his to sell. (2) He, 

Induced the Winberg's to enter into a contract. (3<) The Winberg's 

relied upon Felt's representation to be the truth when Winberg entered 

into the contract. (4) That caused the injury, see: Tex. Bus & Com, 

code Ann §27.01 (a)(1) (2002). If it was not for Felt's misrepresenfeeicr. 

tation the Winberg's would not have entered into a contract with Felt. 

The Winberg's would have purchased a property early enough in the 

season, like the Winberg's did with the Felt farm and W-piuAdii've plan.te,d.a 

crop timely, to insure a better result. As was, the intention. :

Felt's fraud cost the Winberg's approxamately$800,000 in losses* 

Faucette's and pratt's claim against Winberg is approxamately 

$900,000. It is easy to see where Faucette's and Pratt's money is,it 

is in Felt's fraudulant pocket. If the FBI would have followed the 

money trail they would have discoverd that Faucette' and Pratt's
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money directly and indirectly went into Felt'rs bank account, through 

the Banks transaction system. And yet the Winberg's were indicted and 

went to prison for this money. Why?! Still to this day Faucette's 

and Pratt's money is in Felt's pocket. Why?! Still to this day 

Faucette and pratt do not know that their money is in Felt's pocket.

Felt's attorney understanding that there would possibly be 

criminal charges accompaying Felt's fraud,vwhan the Winberg's filed 

the law suit against the two of them in district court, was desparate 

to settle with the Winberg's and pleaded with Felt to do the same, 

anything to prevent the criminalicharges that accompany real estate 

fraud. Finally^eEelttbegan to start the settlement process, But, 

suddenly, Felt changed his mind claiming that"FBI agent Dalstrum had 

contacted him and changed his mind about settling" with the Winbergs.

FBI agent Dalstrum used his authority and theepower of his c 

office to tamper and obstruct Winberg's accesss to the courts, 

preventing the Winberg's from recovering these losses from-Feltiand 

returning these funds to Faucette and Pratt.

The Fourteenth Amendment,with the Supreme Court Observed that, 

"One intent b£ the equal protection clause was that persons within 

states jurisdiction shhuld have like access to the courts for the 

protection of their person and property, For prevention and redress^of 

wrongs and the enforcement of contracts'? "States are prohibited from 

denying to any person equal protection of the laws'.' see: [ 100 IeEDi2d 947] 

And yet FBI agent Dalstum denyed the Winberg's of these rights. Why?!

The victim want to know where the money is. Dalstrum never told t 

them where the money is or that Felt was wanting to pay it back at 

one point. Why?!

her-

ABUSE OF POWER "SHIFLT"
o’

In 2011-2012 leased 420 acres form Shiflet and planted 220 acres
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of alfalfa of which all drought killed except approxamtely 10%, 

of which l/3rd was given to Shiflet for the lease, and the 2/3rds 

was to be delivered to GD/L in New Mexico which is one of the dairies 

that gave Fauctte money for alfalfa. When Winberg's truck driver was 

loading this alfalfa to go to GD/L he was arrested by the Reeves 

County police department, claiming that"FBI agent Dalstrum had .,i 

instructed them not to let Winberg move any alfalfa out of this county” 

Winberg's were told”not to go back to the property or they would be 

arrested for trespassing” Again FBI agent Dalstrum- denyed Winberg of.; 

access to .'his<..property, a Fourteenth Amendment violation. WHY?!

If Winberg could have delivered this alfalfa to GD/L it would 

have seriously demoralized Dalstrums case againt the Winberg's.

This alfalfa was worth approxamately $100,000 if Winberg would 

have deliverd this alfalfa and would have regained the $800,000 from 

Felt the total would have been $900,000, Nearly., the^.full;.:amount that 

Faucette and Pratt is claiming to have lost.

Whylwould FBI Dalstrum intrude into a civil matter?

UNJUST ENRICHMENT "FAUCETTE"

GD/L and other dairies in New Mexico in 2012 wanted to go- to 

the authorities complaining about FEaucette and the Ponzi scheme 

that they had uncovered against Faucette.Winberg had given Faucette 

nearly 30 semi truck and trailer loads of alfalfa bound for these 

New Mexico dairies but Faucette would reroutetthe^frucks to other 

locations. GD/L wanted a copy of Winberg's paperwork that showed 

where these loads were delivered, and when. That is why Winberg's 

were to deliver the Shiflet alfalfa directly to GD/L personaly 

because GD/L and other dairies had repossesed this money from 

Faucette's use. The Dairymen claimed that Faucette had collected 

approxamately *'$2,500,000 from GD/L and others.with nothing given
15



back in return"

In this criminal case against the Winberg'S}Faucette was awarded 

appoxamately $900,000}and in a civil litigation that Faucette filed 

aginst Winberg was piggybacked on this criminal case was awarded 

$3,000,000,(The amount that Lhe^dairymen claimed 

Faucette.) A total of nearly $4,000,000. None of this money awarded to 

Faucette belongs to Faucette, it all belongs to the dairy men.

If the United States government gives any money to Faucette it will 

beMmoney laundered"money, and fraud on the United States Government.

The first time that Winberg met Faucette, Faucette claimed to have"a 

friend that was an FBI agent that protected them from litigations','

Is this persons name Dalstrum? He also clears Faucette from civil suits.

The Winberg's attorney should have disqulified Faucette as a 

credible witness as multiple people would have claimed that they were 

defrauded by Faucette, and the fact that Faucette is claiming money 

that does not belong to him, and has: :nOt ; ; told^the victim^ lor the 

court who this money actually belongs to.

All;, of this information was given to the Winberg's attorney, 

but he refused to do his due diligece and talk to the Winberg'stands 

refused to read Winberg's outline detailing this case, tciora

to have given

HISTORY: ;COUNT V,2'V LTD

In 2014 the Winberg's started buying alfalfa from farmers in 

multiple states and was selling this alfalfa to dairymen in Texas. 

For the period of six months Winberg bought, sold and transported 

approxamately 8,000 tons or 340;. seraii::truck; and trailer^loads: of: 

alfalfa, worth $2,000,000 in sales and $1,800,000 in purchasing and 

transportation, to 8 different dairy/buyers.

LTD started revcieving more alfalfa than they could afford to
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pay for, The Winberg's promptly repossesed about half of thealf alf a.

The Winberg's were forced to sell this alfalfa on discount to another 

buyer for a quick sale as the Winberg's were close to being 30 days 

late on paying their own supplyer. The repo sale yielded $160,000 

and LTD was able to pay $88,000. The Winberg's promptly made an 

appointment with their bank and had talked to a couple of the supplyers. 

about our intentions of sending them this money,a total of $238,000.

When the Winberg's arrived at the bank,the bank informed us 

that^the FBI had been there and that they would be refusing our buisnessV

When the Winberg's were arrested by the FBI the Winberg's handed 

the FBI $150,000 and LTD gave the FBI the $88,000. totaling $238,000.

LTD still owes the Winberg's and their supplyers $250,000 for 

alfalfa that they have not payed for yet. Winberg has signed '.'.Bills 

of Ladings" from LTD proving they recieved this alfalfa. The supplyers 

are still owed $210,000, this $250,000 would have easily payed the 

supplyers in full. Plus LTD is liable for the repossesion costs,' LTD's 

neglegence cost the Winberg's appoxamately $200,000 in provable losses.

Donald told FBI agent Dalstum in 2015 that LTD still owes all 

this money and offered to help Dalstrum recover this money for the 

supplyers. Dalstrum stated that he was going to "double our sentance 

in prison with these new charges'/ Andcrefused the Winberg's offer.

The supplyers at the sentancing hearingffrold the judge that they 

"wanted to know where their alfalfa was or the money for it!"

Dalstrum never told the supplyers where their money was, nor 

did he tell them that Winberg offered to get it for them, Why?!

STALLINGS

The Winberg's were awarded a $2,000,000 judgment against an 

.ex-congressman named Stallings, for title fraud and extorsion.(in 2010)
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in District court in Idaho. In order to evade this judgment Stallings 

incorporated his powerful and corrupt friends in the county courthouse 

to somehow get the judge to sell:our judgment on the courthouse 

front steps. The highest bidder paid $2500 for our lawsuit than walked 

into:the<courthouse and dismissed our judgment. Stallings than had his 

friends harass and torment the Winberg's with search warrants and 

false arrests, that were all dismissed and found to have no merit.

The Winberg's relocated to Texas for a while in order to with­

draw from Bingham Gounty Idaho's jurisdiction and thier abuse. In 

which after just a few months our house, shop, and yard full of farm 

equipment in Idaho was burglarized, with a substantial amount of loss, 

including titled vehicles. A few:months later the County sold our 

house in a sham of a Sheriff sale, using a civil case that the 

Winberg's had won. The Winberg's nor the County recovered any of 

Winberg's stollen property nor did the Winberg's get their house back.

FBI agent Dalstrum showed up in Texas claiming to be from 

Idaho, and eventualy indicted the Winberg's in Colorado, There is 

direct evidence that Dalstrum spent a conciderable amount of time in 

Bingham County Idaho, to support Winberg's claims that Dalstrum was 

included in the retaliation against the Winberg's.

Stallings threatoned the Winberg's that he would destroy the 

Winberg's world if the Winberg's did not dismiss their judgment 

against him. We lost our house, we lost our freedom, and we lost our 

children. He done exactly what he said he would do. This is not right!

When the new sheriff was elected some time later}Sheriff 

Rollens fired most of the staff in the courthouse claiming he was 

cleaning up corruption.

Nearly all of the officials are Elks Club members,
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ARGUMENT: PROSECUTORIAL MISCONDUCT

In the Winberg's §2255 Winberg's claim prosecutorial misconduct 

as a right not waived under authority of 28 U.S.C. §2255. 28 U,S,C, 

§2253 (c)(2) requires a "substantial showing of the denial of a t c 

constitutional right'.' Winberg's prosecutorial misconduct claim is 

based on the fact that prosecution failed to disclose exculpatory 

informatiiori pertaining to the credibility of its principle witness 

and investigator. That mainly, Faucette was conducting a Ponzi-scheme 

and fraud on the court, and Dalstrums investigation is tainted with 

corruption and racketeering, and the " use of false information in 

order to obtain a conviction* 

and a due process violation, which is not justifiable',! see: [40 L ED 866] 

"Deprivation of due process and fair trial rights based on pretrail 

prosecutional misconduct was neither unripe nor moot fallowing Petit­

ioners guilty plea where petitoner may have pleaded guilty because he 

felt that trial was impossible, as a result of prosecutorial misconduct 

to obtain a fair trial'.' see: Powers v Coe (1984 GA@ CONN) 728 F.d 97.

ft If a violation of the Fourteenth Amendment

The Winberg's claim that their arrests were done unlawfully, 

unreasonable, and contrary to the law. "The Fourth Amendment limits 

the excercise of federal powers'.' and"gyarantees citizens the absolute 

right to be free from unreasonable searches and seizures carried out 

by virtue of the federal authorities'.' see: Bivens v Six unknown Feds. 

29 LED@D 619. " An agent acting unconstitutionaly in the name of the 

United States possesses a far greater capacity for harm than an 

individual execizing no authority other than his own leaves no safty 

for the citizen'.' see: Amos v United States 65 LED 654 and Classic v

U,nited States 85 LED 1368.

The proceeding 10 pages establish prejudice against the Winberg's
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that undermined the integrity of the proceedings as to warrant §2255 

relief, requiring an evidentury hearing based on, see:Bansker v United

States 54 LEd2d 805.

''For a successful claim of"P.rosecutorial Misconduct"one must prove 

an improper or illegal act involving an attempt to avoid required 

disclosure or to pursude a jury or court to wrongly convict a defendant 

to assess an unjustified punishment". See: [41 LEd2d 975j (Due Process). 

Winberg's history and specifics formentioned show multiple prosecutorial 

misconduct and due process&violations of v(i):;a. p:reco.ncieved;Tverdict 

was disclosed before the inquiry. (2) Prosecution based its investigation 

on partian purposes instead of evidence. (3) Prosecution tampered with 

evidence by inserting themselves illegaly changing the outcome, and :i:> :

corruptivaly changing the preception of the witnesses. (4) and obstru-^ i 

cted justice of-legal -proceedings according to established rules and 

principles for the protection and inforcement of private rights.

In Maine v Moulton (1985) 88 LE.<±2d 481, The Supreme court held 

that "whenever law-enforcement personnel asserts an alternative, 

legitimate reason for their investigation invites abuse by law inforc­

ement" In Moore v Illinois (1977) 54 LEd2d 424 The Supreme Court held 

that,"Due process protects the.jaccused against the unrealiability of 

tainted evidence obtained through unnecessarily suggestive procedures',' 

andj"Recognized that due process is violated when law inforcement 

arranges suggestive circumstances leading to witness identifying part­

icular person as perpetraiting a crime',' see: Perry v New Hamshire (2012)

181 LED2d 694. 42 U.S.C. §1981, "Equal rights under the law (c) are 

protected against impairment under color of the law'.' The Supreme 

court held that"due process is violated when the victim would identify 

the defendant whether or not he committed the crime, when law enforcement 

repeatedly claims;tb;.the victim, This is your man'.' see; Foster v
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California 22 ELD2d 402 (1969), and the Supreme court held that 

knowledge from an unreasonable search cannot subsequently be used as a 

basis for furnishing probable cause'.' see: [28 LED2d 978] ;(Probabl:e-cause.).,.

For a sucessful claim of "Selective Prosecution""at least two 

elements must be demonstrated (1) persons similarly situated have not 

been prosecuted, and (2) decision to prosecute was intended to prevent 

an exercise of a fundamental right'.' see: United States v Schoolcraft 

107 LED2d 543 (19890. These elements are met when Winberg's were 

charged with a crime of.fraud, stating that Winberg did not" intend 

to pay or deliver a farm crop',' when in fact it died in a drought and 

can prove that they are victimd of real estate..fraud when no other 

farmers who experienced a drought or fell victim of real estatesffjraud', 

were criminaly indicted, and by obstructing Winberg's access to the 

courts with Felt and LTD.

"To establish"Prosecutorial .Vindictiveness"defendant must show f 

that prosecutor acted animus toward the defendant and that defendant 

would not have been prosecuted but for that animus',' see: United States 

v Johnson 540 U,S. 897 (2001) Animus is proven with the obstruction 

, in Felts case, in stopping Winberg's delivery of the Shiflet alfalfa, 

in preyeenting Winberg's from paying their supplyers than misleading 

them as to Winberg's true intentions, plus multiple more demonstrations.

To establish"Retaliatory Prosecution"one must show .''an. actual 

conectiion between (1) the retaliatory animus and (2) a subsequent 

injury, see:Bivens v Six unknown Agent 29 LED@D 619, The animus is 

Winberg's law suit against Stallings created the ill will and the 

Winberg's were sent to prison as a result of this animus.

"Prosecutorial Misconduct" has at least three elements, 

vindictive and retaliatory, see [47 LED2d 975] (Due Process).
Proof of selective, vindictive and prosecutorial misconduct is

selective,
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sufficiency for dismissal of an indictment',' see: [ 166 LEd2d 0]. 

Winberg's claims and arguments meet all Supreme court elements that 

warrant §2255 relief.

INEFFECTIVE ASSISTANCE OF COUNSEL: ARGUMENT

Winberg paid Liberty Law Group $40,000 for criminal attorney 

representation for both Don and Karlien for this case. This price 

included all hearings, trials, and sentencing, by contract signed. 

Liberty Law Group we found out after we ,>w.ere arrested was-.-; from we 

think Illinois and they contracted with Sulivan and Worsching in 

Colorado to represent the Winberg's. We did not know this. The Supreme 

Court held that "a conflict of interest inheres whenever an accused 

is represented by attorney who was hired and paid by a third party'.' 

see: [152 LED2d 1121] The third party in this context is Liberty Law, 

The Winberg's are not educated as to how much money federal attorney's, 

are to be compensated, and did not know if $40,000 was adequate. When 

the Winberg's were arrested they handed all of the money that they had 

to the FBI.

The Supreme Court held in Strickland v Washington (1.984) 80 LED2d 

674, "To show deficient performance of his counsel, defendant must 

esbablishj (1) That counsel's representation fell below objective stand.-^» 

ards of reasonableness, and (2) There is a reasonable probability that 

trial results would have been different',' (A} Sulivan was distracted 

from Winberg's case, was,more concerned with more important duties; .

Such as"how he was going to get paid',' 'How much he was to be paid’,' and 

that his next client is 'waiting in the next visitation cell','"our 

hour is over',' (B) Sulivan refused to talk to Winberg about any specifics 

to'the case and refused to read any of Winberg's hand written outlines 

detailing the specifics of the case, failing to formulate any strategy
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balanced against tactic's as required in"StricklandV

Sulivan refused Winberg his asked for investigater because 

Sulivan refused to do any kind of investigatorial work at all for 

the reasons of compansation to himself and others that..could be involved 

stating that "you can not afford hn investgater',' which also means 

that the Winberg's could not afford Sulivan as an investigator 

niether. violating 18 U.S.C. §3006A "(Right of Indigent f)efendant',1)

Id "aid in obtaining services of investigation or expert'.' (6 ALR Fed 

1007)i and Winberg's due process rights afforded under the.Fourth 

Amendment of the Constitution.

The question arises, Is what Sulivan did Attorney tactics or 

stratagy? If Sulivans stratagy was to do as little as possible in 

this case than Sulivans tactic worked for the benifit of Sulivan.

But for the winbergjs an investigater would have been benificial 

to the extent of(a) did Winberg's conduct represent fraud, (b) do 

the victims recognize.what had occured as fraud, (c) was there affidavids 

coerced by the FBI. (d) to*-ob.tad-p affidavids from Faucettes ponzi- 

scheme victims, (e) collecting Felt's opinion as to why he refused 

to settle with the Winberg' s afiter Dais trum talked to him (f) ask 

Shiflet why he would risk a law suit from the Winberg's by refusing 

Winberg's their 2/^3rds .alfalfa crop, and what Dalstrum said to him 

to accomplish this? (g$), Winberg's evidense to Winberg's drought defense 

representing^-^, Winberg actually planted these crops and the*, j. 

severity of the drought to others similarly situated farmers, (h) to 

collect similarly situated victims of LTD's failures to pay other 

supplyer.(i) The coalation between Dalstrum and Stallings, the 

actual roots of the investigation and any and all malfeasance (j) 

official misconduct (k) color of law and.or office violations.
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(1) and any and all impeachment evidense concerning Faucatte, and 

Dalstrum as credible witnesses, (m). plus-there is .the likelyhood 

that an investagater would have uncovered other unforseen evidense 

collected that neither Winberg or Sulivan had thought of. By Sulivan 

refusing to talk to the Winberg's or to read Winberg's outline,Sulivan 

made the conscientious discision to be the judge and jury of Winberg 

without a trial. Sulivan spent no time with Karlien, Worsching spent 

15 minutes with Karlien before change of plea hearing. The Supreme 

court held that "The court has a duty to investigate any such conflict 

on the accused's right to effective assistance of counsel under.the 

Federal Constitutions Sixth Amendment'.' see [152 ELD2d 1121 j(Counsel 

Conflict).Winberg's ineffective assistance of counsel claims are 

justifyed because (l)"counsel's performance was idificient, and (2) 

that cdif iciency prejudiced the Winberg's',' see: Woods v Donald (2015)

191 LED2d 464. Sulivan and Worsching failed to (l)"activily represent 

the Winberg's and (2) that created the conlict}and failure of 

counselis performance'.! Mickens v Taylor (2002) 152 ELD 2d 291.

An investigater would have had the superior powers to find 

exculpatory evidense pertinent to Winberg's defense, By Sulivan denying 

Winberg his asked for investigater and telling Winberg that he could 

not have one or get onejobstructed Winberg's due process rights, to 

effective counsel."Failure by accused's counsel to provide advice 

may form basis of a claim of ineffective assistance of counsel'.' see: 

Libretti v United States (1995) 133 ELD2d 271. In Yarborough v Gentry 

(2003) 157 ELD2d 1 (l)"Counsels actings were not supported by reasonable 

strategy., and (2) Error was prejudicial" and is included in Roe v 

flores- Ortega (200Q),145 ELD2d 985. and Lockhart v Fretwell (1993)

112 ELD2d 180.
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The Supreme Court held in Bell v Cone (2002) that "counsel
- 160 LED2d 881-

is responsible to subject prosecutions case to meaningful adversal 

testing" Winbergs asks .the court}How can Sulivan had subjected Winberg's 

case to meaningful adversal testing when Sulivan would not talk about 

the Winberg's case,.or read their case-outline? The Supreme:court 

held int.Croniccv, United States 80 ELD2d 657,"That the five factors 

that are relevant in evaluating a lawyer's effectiveness is (1) Time 

afforded counsel for investigation and preperation, (2) The experiance 

of counsel, (3) Gravity of the charge}(4) Complexity of possible defe­

nse, *i(5.) , Accessibility of Witness to counsel'.' Winberg' s .counsel 

applied; no .time to. any.';invbstigationvand. onlyl prepared for. a plea 

of guilty regarless of the particulars, Sulivan claimed to only 

have worked on one other fraud case, thatial;s:o resulted in a. plea deal. 

Winberg's charge gravitated accross Idaho, to^Texas -soiiieH50Q miles 

apart which included drought,fraud, multiple witness to be attended to, 

multiple allegid victims, prosecutorial misconduct, investigatorial 

misconduct, vindictive prosecution, corruption, repossedv.aTfalfa, 

tampering accusations, and two defendants that can not afford to pay - 

for his services, which also answers the complexity question, and 

accessability to any type of witnesses that would necessatate multiple 

hours of travel time and man hours. ^;:d' A defendant's rights should 

not hinge on counsells assertions that he or she is of the opinion that 

there is no merit in any defense to the indictment'? [LED Digest 

Criminal Law 46,10],

Winberg's claims of ineffective assistance of counsel meet 

the elements expressed in"Stricklandnof (l)"counsel's representation 

was deficient in multiple specifics and (2) this deficiency prejudiced 

the defendants'.'
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If the Winberg's attorney would have da'neUhis,. due^tdiligence 

and talked to and listened to the Winberg's testimony he would 

have discovered that he should have moved the court for dismissal 

of the indictment based on Fed- Rul. Cpim. Proc. Rule 12 (Pye

Trail Motions) (b)(3)(A)(iv)cfor: "Selective, or Vindictive Prosecution'.' 

Winberg's counsel should have raised this issue before any plea 

agreement or trial preperations. "When "investigating officers" 

are overly involved in the defendant's allegedly criminal conduct, 

or The prosecution has engaged in unethical conduct, or has manifested 

bad faith by suppressing exculpitory material'.' see: Kelly v United 

States 707 F2d 1460 (D.C. cirl983). Winberg was denyed by their 

own attorney the chance to claim that the government is bringing a 

case that is constitutionaly forbidden for multiple reasons. This 

alone shows cause for the Winberg's prejudice claims requirements.

The V/inberg's did not learn about this rules availability until Don 

found it in a prison library computer nearly five years after it 

was needed'..- In Garza v Idaho 203 LED2D 77, The Supreme Court held 

"That it is unfair to require pro se defendants to identify the issues 

they should have raised at trial when accompanied with effective assistance 

Winberg's evidence shows that counsel could have found 

possible cognitive problems had he looked. Winberg's "counsel 

mischaracterizea and omitted key facts and improperly ignored to weigh 

evidence, that resulted in an "unreasonable application" of precedents'.' 

see: Wiggins v Smith 156 ELD2d 471 (2003).

Sulivan's actions and behavior was more than mere negligence, 

but rather virtual abandonment. His neglect is inexcusable thus .. 

vitiates the attorney client relationship that undeirmine general policy.

"Defendants should not be given an additional hurtle to clear

of counsel'.'
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just because their rights were violated at some earlier stage in the 

proceedings, by inneffective counsel',' see: LED Digest §46.10, 

"Prisoners can relitigate their appellate claims through 

collateral challenges couched as ineffective assistance of counsel 

claims'.' see: Garza. ^

SUBSTANTIAL SHOWING: ARGUMENT

The Tenth Circuit Court of Appeals denied the Winberg^s 

§2255 petiton, claiming that the Winberg's did not make a"substantial 

showing of the denial of a constitutuional right',' §2253(c)(2).

However, "This standard is met when reasonable jurists, could debate? 

whether, or agree that, petition should have been resolved differenty'.' 

see: Whelch v United States (2016) 194 ELD2d 387, or, "That the 

procedual ruling is wrong1,' see: Gonzalez v United ;-S tates> 596 R.3d'; 1228-

The Supreme Court held in '‘Wfe'lclri" that "Obtaining 

certificate of appealability does not require a showing that appeal 

e.succeed, and Federal Court's of Appeals should not decline

(2004)

will

application merely because it believes applicant will not demonstrate 

entitlement to relief1'.' This Supreme Court also held in Medellin v 

Pretke (2005) 161 LED2d 982, That "The Tenth Circuit opinion on

substantial showing restriction has been debated and reversed multiple 

times in the Suprieflie-Court, but yet the Tenth Circuit repeatedly deny 

appeals using this hurtle as not crossed by appellant seeking review 

or relief when a constitutional right has been allegedly denied, The 

statute only asks that the claim be alleged not proven'.' The Supreme 

Court claimed in Gonzalaz that 'l A reasonable jurist could debate 

that- the petition-should have been resolved in a different manner or 

that the issues presented were adequate to deserve encouragement to 

proceed furtherV Winberg is asking the Supreme Court for the same
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jurisprudence, interpretation and understanding in their petition.

The Supreme Court states in Tharpe v Sellers 199 ELD2d 424, 

reach the standard of showing, to recieve a certificate of appealability, 

this courts opinion was that the defendant, first}must show prejudice 

to overcome procedural default. Second, A showing reaching cause. Also 

quoting .''Tharpe'', 'The defendant, would have to-show a aubstantial 

injurious effect or influance that caused a violation of the defendants 

constitutional rights"

First: No jurist could argue that the Winberg's crops died-in 

a drought and that they were victims of real estate fraud in count 1. 

And, that they were not fully compansated for the alfalfa that the 

Winberg's delivered to LTD in.count 2. In both situations the supplers 

and independents were also victimized by these factores, These points 

are enough alone to spark a debate in any jurist in direct conflict 

to the Tenth Circuits accusations that the Winberg's "did not intends 

to pay or deliver'.' When Winberg's can show records that Winberg paid;, 

and delivered up and untill thier injuries were inccured.

Second: No jurists could argue that Winberg had a $2,000,000 

judgment in a law suit that included Stallings in Idaho, and the 

fact that Dalstrum is also claiming to be from Idaho, who's persuit 

against the Winberg started within a few months after the Winberg's 

fled Idaho. The fact that Ex-Congressman Stallings could get the 

Winberg's judgment against Stallings sold on the Courthouse.step and 

dismissed, -and to. get,, the FBI to imprison, the Winberg' s is obstruction 

of justice and misprison of felony.

These two factore alone are enough toshow that the court was 

wrong in dismissing the Winberg's appeal.

Third no resonable jurist knowing these facts could debate 

that the Winberg's were denyed effectve assistance of counsel

To

*
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and prosecutorial misconduct, that resulted in the Winberg's 

constitutional protected right being violated.

These constitutional)^ protected rights violations include the 

The right to be secure in our person, house, paper, and effects against 

unreasonable searches and seizers, and a warrant was served without 

probable cause, a Fourth Amendment violation. Winberg was deprived of 

life, liberty, and property, without due process of law, a Fifth and 

Fourteenth Amendment violation. The Winberg's were denyed the

effective counsel, A Sixth Amendment violation. The 

Winberg's were denyed access to the court, A Seventh Amendment violation.

assistance of

The Winberg's were inflicted to cruel and unussual punishment, An 

Eighth Amendment violation. And many more.

Quoting:"Tharpe" The Winbergjs "would have to s'now a substahtial

injurous effect or influance that caiised a violation of Winberg's 

constitutional rights'.-’ Given all of the tacts that the Winberg's 

have asserted in this petiton proclaiming innocence and corruption, 

How can anyone assume that Winberg's counsel was effective? NO

jurist should be able to debate that Winberg's counsel's influance had 

an injurous effect on the Winberg's.

Winberg has shown that "The case as a whole has specific issues, 

And also makes a substantial showing of the denial of a consitutional 

right.

PLEA WAIVER: ARGUMENT

The Tenth Circuit Court of Appeals claims that the Winberg's 

waived thier right totvany collateral attack persuant to their 

prosecution, conviction, or sentance on an appeal'.' (order denying 

COA.yat 4) but on the same page and included in the Winberg's plea 

agreement are three exceptions to these waivers that the Tenth circuit
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chooses to ignor or pretend that they do not exist. These exceptions 

are (1) retroactive change in guidelines. (2) a claim that the defendant 

was denied the effective assistance of counsel, and (3) a claim of 

prosecutorial misconduct. The Winberg's confirmed in open court 

that they understood this waiver, unfortunantly it is the Tenth 

circuit that misunderstands this agreement. Because the fact that 

the Winberg activated two of these exceptions, the Tenth circuit now 

wants to pretend that these two exception now do not exist, or that 

there is some sort of procedural hurtle to achive, except by the 

Tenth circuit with all of their authority is in violation, or breech 

of contract by not accepting a consequence of the agreement signed 

by all parties.

The Appeals court also defends their possision with the plea 

hearing colloquy, where the Winberg’s stated in open court that they 

"were satisfied with the representation of their counsel'.' This 

argument still does not change the fact that the Winberg’s did not 

waive their right to these three exceptions, These three exceptions 

were also agreed upon in the plea colloguy. The Tenth circuit uses 

no Supreme Court authority or citation for.this procedure, and yet 

the Winberg's can quote a Supreme Court citation that claims that the

Tenth Circuit "has been overly restrictive and debated and reversed

see:^Medellin"multiple times} by the Supreme Court on this same matter
Drc:.,:c ... C....... ......

At the plea colloguy the Winberg s were only happy with thier

attorney only untill they learned.of his failures.

The Winberg's invoke, and state a claim of ^ineffective assistance

of counsel and prosecutorial misconduct!

.Claim --"Is an assersion of an existing right'.'
(10th edition 2011)

see: Blacks Law

The Winberg's commence, initiate, and demand's this_right affored
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them under the authority of the plea agreement}the plea hearing colloguy 

and the Constitution of the United States3that allows collateral 

attacks when these exceptions are claimed.

The Appeals Court states that the Winbergs rights were knowingly, 

and voluntarily waived. ( at 5).

The quandary with the courts argument is that the Winberg's 

were only happy with their attorney's performance untill, the 

Winberg's learned of his neglect, incompatence, and abandanment of 

the Winberg's, as previously stated in this petiton, The Winberg's 

are not lawyers, and do not know what to do in this situation but 

listen and do what their counseler tells them to do. Therefore the 

Winberg's should not be treated as if they are suppose to know what 
the wire fraud statutes actually mean, and the difference between 

acting in good faith and intentional criminal fraud. This is why 

the Winberg's put their faith in their attorney and reluctantly 

plead guilty, without knowingly, understanding or the awareness to 

be well informed to criminal fraud terminology, translations, and 

charactoerization, because without this education, the Winberg's 

statements and assertions in court could not be voluntary, but a 

product of the influance of their attorney's negligence. Because if 

the Winberg's were never tought to understand the situations with 

proper information,as a result the Winberg's were unable to make 

their interpretations inteligentiy. Because if the Winberg’s would 

have been well enough informed the Winberg's would have insisted 

upon going to trial.

Sulivan would not talk to the Winberg's about the case or read 

the Winberg's hand written outline defining the history of the case.

Before adviceing the Winberg's to plead guilty, stating"that you do
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not want to upset the court’,' "This plea hearing is not the place to 

bring up argument",' "When you pay me I will read your outline',’ and 

"You need to accept responsibility'.'

The Winberg's do accept responsibility to all lossa and still 

to this day intend to pay, any and all unpaid supplyers.

The Winberg's wanted to accept resposibilty, but are not .^uiLty^oi 

criminal activity, as the Winberg's learned on thier own in a prison 

library, that they did not have criminal intent to commit a crime.

The Supreme Court held in Garza v Idaho 

defendants retain the right to challenge whether the waiver itself 

was knowing and voluntary',’ Furthermore, "Why would any defendant 

ever want to knowingly.~waiveutheir..rights to,.appeal, unless they were 

coerced, because a defendant never waives his right to effective 

counsel'.' and The Supreme Court clearly indicated that"the government

203 LED2d 77,"That

must live upto it's part of the bargain, and failure to do so will 

entitle the defendant who has entered a guilty plea under the bargain 

some sort of relief',' see: [50 LED2D 876]. Plea Agreements].

The Supreme court held in Cronic v United States 8 LED2d 657, 

That " Even the broadest appeal waivers do not deprive a defendant 

of all appellante claims. Accordingly, when an attorney performed 

deficiantly in failing to educate his client. Prejudice is presumed 

with no further showing from defendant of the merits of his underlying 

claims'.' and in [59 LED2d 1141] The Supreme Court stated that "Plea 

bargains are essentialy contracts, as with any type of contract,The 

language of appeal waiver vary widely, with some waivers clauses 

leaving many types of claims unwaivedV
The Supreme Court held that defendant's guilty plea, is entered 

without due process of law where defendant did not recieve adeguate 

offence, where he was not informed that intent to cause the crime

32



is an element of the offense, hence plea was involuntary'.' see:

Henderson v Morgan 49 LED2d 108. The Supreme Court held in, Brady v 

United States 25 ELD2d 747, that " in order to meet the due process ... 

requirement that a guilty plea is intelligently made, the accused 

must have an understanding of the nature of the charges',' also in Brady,

I '._:L. „The question of knowing,.intelligent, and voluntary was addressed 

in, Patterson v Illinois 101 LED2d 261,"(1) Such a waiver is valid 

only when it reflects an intentional relinquishment or abandonment 

of a known right or privilge, (2) The accused must know what he or 

she is doing, so that the choice is done with eyes open, (3) Has the 

accused been made sufficiently aware of the Questioning, and possible 

consequences of a dicision and, (4) Be sufficiently aware of the 

relevant circumsatnces" The Winberg's repeatedly claim that their 

attorney abandoned them before the process started, which left 

the Winberg's blinded to the answers to the Questions required to 

make an intelligent,^knowing and voluntary dicision.

The Tenth Circuit can not show that the Winberg's "counsel 

satisfied constitutional minimums’/ see: Iowa v Tover 158 LED2d 209.

"When the Court assumes the accused has made a dicision volun­

tary, knowingly, and inteligently, The court is taking for granted that 

the accused's rights are not being violated, but assunption is 

ficticious and pretended reality’,' see:[101 LED2d 1017 J Waiver.of Rights..

The Supreme Court held in United States v Broce 102 LED2d 927, 

that " the plea cannot be truly voluntary unless the defendant possesses 

ani understanding of the law in relation to the facts'.' and in Tollett 

v Hendeson 36 LED2d235 The Supreme court held that, Ineffective 

assistance of counsel is incompatant in failing to look into 

composition of grand juryV
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The Winberg's were not allowed to talk to or communicate to 

the victims because they were told"not to upset the court by doing 

so'.' Because if the Winberg's would have been allowed to talk to them 

they would have been told the truth and not the tampered presumption 

of the truth by the FBI, fabricated to induce rage from the victims 

against the accused. The-Winberg's would have told them that their 

money was in Felts fraudulant pocket and in LTD's forbidden .pocket.

And how to get it, through Winbergs, paperwork of record. What is

most important to any victim? The repair! The Winberg's are not monters!

This court (Tenth) "let us come togehter and pray that right­

eousness of equal justice be restored to God that we may have honesty, 

honor, and respect, and to have freedom from corruption and quash 

the evil forces out of our system which has inundated our justice 

system through political influance and personal connections'.' see:

O'Neill v Jaramillo Lexis 17143 (10th cir 2013).

One ofthe reasons that the FBI may have intruded into the 

Winberg's civl court actions in Texas may be because of 18 U.S.C. §

1331, Stating: that "The district courts shall have original(Texas) 

jurisdiction of all civil actions arising under the constitution, 

laws, and treaties'.'They^had.to get the civil-cases squashed in order 

to re-jurisdictianize them to Colorado.authority, .

The Supreme Court held in [97 ELd2d 863J (Mail Fraud) that 

^'Defendants had to act with specific intent to defraud.was a 

requirement to be guilty of 18 U.S.C, §1343'.' that "Intent to defraud 

appeared to be much closely connected with the,."scope" of the scheme

Scope- means "the extent of the minds grasp',1 

The Winberg's mind was on producing a crop of alfalfa and corn.

The fact That it died in a drought was not in the Winberg's mind.

The Winberg's neither intended for their to be a drought or to

or artifice to defraud'.'
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loose everone's money including all of their own for if this was 

in the Winberg's mind than the Winberg’s are their own victim.

The Winberg's evidence combined with the Winberg's drought,

Felt, Stallings and LTD defenses would put a doubt in any jurists 

mind as to the l/inberg's guilt.

TheiWinberg'.s :have; proclaimedc-their innocence -from... the. beginning,.

NEED FOR: SUPREME COURT INTERPRETATION

The need for a uniform interpretation.of federal law and issue 

in this case is justified to prevent innocent farmers from going 

to prison -fer- and forcing their children into adoption. This is not 

the intention of our founding father, congress and the will of 

the people and violates the Constitutions foundation.

This is a compelling reason that is important to public interest 

that the national law and the people would be best served if the 

Supreme Court resolved this issue or settled it's growing debate.

This case raises a genuine and substancial question of j„ 

Constitutional law that matters. In some ways the Supreme Court has 

previously decieded parts of this conflict except that the Judicial 

review of the Supreme Court's previously decieded precedents have 

gone ignored or unconsidered in the Tenth Circuit and it's Court of 

Appeals, Which is so far out of the normal of Judicial standards 

that this Supreme Court has attempted to correct.

The Supreme Court is requested to exercise its supervisory 

power.to instruct the lower court, for the lower court has departed 

from the accepted and usual cource of judicial proceedings and asks 

for gmdence.as.-. this case raises "substantial Questions" that 

would fill critical precedential void in the proceedings. -----
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SIMILAR SITUATED FARMERS WERE NOT INDICTED

The government claims that the Winberg's "made multiple large scal,& 

purchases and sales'-of;' farmld'ajo-ps Without'-intendijig"-to tolpay-or deliver*.*

There were two contracts written in-concideration of count I 

Faucette - and Pratt., with the Winberg's.

Both contract were for "Future Goods’* to be grown on a Winberg 

farm. UCC §2-105(2), mandates that "Future goods means goods that will 

come into being, such as those yet to be manufactured, goods that 

are not both existing and identified, any purported present sale of 

"future goods" or any interest in them operates as a contract to sell'.' 
U.C.C. 2^105 (1) mandates that "Goods" " means all things which are ...v. „ 

movable at the time of identification to the contract for sale- 

U.:CiG. 2-107 mandates that "Goods"

"or crops to be plantedV

sold under this article'.' U.C.C. 2-106, (1) "A contract for sale 

incudes both present sale of goods and a contract to sell goods at 

a furure time’.' U.C.C*.2.r5£|l gives buyers an^Insurable interestdm future 

goods'.' (c) "When the crops are planted, or become growing crops'.'

Faucette and Pratt had full authority to insure their interests in

"also Lnc.ude. growing crops'.' 

"which incudes "alfalfa" are bought and

the Winberg's crops, and U.C.C. 2-706 mandates that a "contract for 

"future goods is a contract for goods before they come into existanceV 

The Winberg's}Faucette‘s,and Pratts were all under the agree­

ment that these farm crops were to be grown oh Winbefg*^ 'farms and 

were concidered "future goods" to be transfered to them upon harvest

of these crops. These facts were explicitly agreed upon by all parties, 

that the-s-e contract were for "growing future goods crops" contracts.

And identified by all parties as farm crops that did not exist untill 

they were grown on the Winberg's farm.
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J8 U.S.C. 1343 (Wire Fraud) states that to be guilty of wire 

fraud that there must be "an intent to devise any scheme or artifice 

to defraud... by means of false, pretenses, representations or promises'.' 

The Winberg's made no representation that these crops were anything 

else but crops to be grown on the Winberg's farms for "future.-goods" 

farm crops. There is no misunderstanding to the fact that .these crops 

wouldr have =.toibe/grown ..oniWinberg.'s-farm-in,, the ..future, andcbe harvested 

There is no scheme or artifice to defraud when ail parties 

agree upon an explicit , understanding that these/are/all-"future., 

goods'.'.and no intent is present when the Winberg's can produce land 

contracts for growing these crops, including reciepts for seed, water, 

power, tractors, labor,and eye witnesses thatiinclude neighboris, and 

/prof esionals, and the crops existance is well known and confirmed 

in the local USDA office.

A, "future goods" contract is not illegal and is not against the 

laws of this country. The Tenth circuit claims that it is, because 

the contract was not fulfilled, or that the Winberg's must have 

misrepresented that farm crops exist even though they have not been 

planted yet, which/conflicts with'-"future'-goodsL'/mandates".
The ,Tenth.circuit,i.s in conflict of the United States Supreme 

Court precident and other Federal Courts and mandated statutes in Colorado.

The Tenth Circuit in Kansas, stated "A"future farm goods"contract 

can be made at any time and in any manner explicitly agreed upon 

by all parties','see: Bucyrus Grain v Effetz (10th cir 1987).Lexis 

Sunbelt grain was not criminaly indicted for failing to 

supply on a"future goods"contract, worth $2.7 million, see: Whitham 

Farms v Sunbelt Grain 406 B.R. 918 (10th cir 2009) in Kansas.

to exist.

8193.
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THIS SUPREME COURTS GUIDENCE IS WARRANTED

Why! Are farmer who experiance crop losses due to conditions 

such as a uncontroled drought, be forced into actual handcuffs,be 

sent to prison and their children forced into adoption?

Unfortunately, iri this country of protections to farmers, some 

of these farmers do have these things happen to them, because they 

are not able to pay their prospecive investors, supplyers, /or 

dependants- When these originatores of funds that goes into these 

farms are not repaid or compansated in some way,for their losses 

are angry.in not being able to recover their interests, they turn 

to the federal, government and claim that "because their investments 

are not compansated for, that they must have been victims of fraud','

This action by the investing parties enable themselves protections 

from"their"investores, or litigations and tax credits, because 

they can conveniently cry that they were victims of fraud. Unfortunately

these practices may help insure the originatores of these funds, but 

the result to the farmer is catastrophic and a total loss , to life, 

liberty, and property,

... Congress enacted many farm protection acts including a

catastrophic protection plan, to protect farmers. Bat-yet the FBI 

and theifederal government are investigating and incarcerating these 

same farmers as criminals, when congress also claims that thqse same 

farmers are victims.

These acts inacted by congress are to protect-farmers, but 

does not prevent the FBI and Federal government from incarcerating 

these farmers when originatores conveniantly cry that they were given 

a false promise, or a misrepresentation that farm crops always produce.
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because, a farmer claims .that he can supply or produce a farm crop, 

and accepts money on a future goods contract, aquires the farmland, 

plants the seeds, tends to the farms needs, but yet the cared for 

crop dies of drought or.natural causes and not from neglect. Thus 

violating the intentions o;f.congress and the Federal Crop Insurance Act, 

(7 U.S.C.S. §1501)

Farmer Donald and Karlien Winberg were indicted with a maxamum 

possible sentance of 40 years, and were sentanced to 7,3 years in 

prison. Their youngest., daughter was born in prison, and. taken from 

from her mo thereaftertwo hours of,__. her.birth and.included with 

a total of seven children forced into adoption.

18 U.S.C.s §1343 does the penalty include the loss of parental rights.

all because the Winberg's claimed to be able to supply and or 

produce a crop of alfalfa and corn, that eventualy died in a drought, 

because the Winberg's represented that they could.

The FBI told the Winberg's supplyers, and originatores that 

they were victims of Winberg's fraud, in order to secure a conviction 

against the Winberg's, These victims are not only victims.of the 

Winberg's alleged crime but are also victims of

government over achiving FBI agents and over.zelious prosecutors who 

choose arrest quotas and conviction rates over the repair of the 

victims losses, and in some instances cause far more damage than if 

they would of left ,Well enough alone- The reason that the United 

States citizens have civil court remedies is so that an impartial 

fact finder can try to alieviate the pain,of,injuries and repair. 

damage caused by seen or unforseen events, without government over­

reach, and intrusion. There are many reasons why the American people 

distrust their government, the dishonsty, and the lack of ..integrity 

are two of the many factores.

No where in statute

and

Federal
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LIBERAL REQUEST

The Winberg's ask the court to "construe the Winberg's filings 

liberaly"as the Winberg's "are not repesented by counsel',' see Haines 

v Kernr 404 U.S. 519-21 (1972). And are petitoning as pro se litigants* 

Tlje attorney's for the District and appeals courts are all attorneys 

and have been able to recongnize multiple flaws in the Winberg's 

motions and petitons. Colorado attorney ' sj are.inOi.matchof or . Michael 

Jorden, therefore it is easy to understand that the Winberg's are no 

match for au seasoned life long attorney.

RELIEFj- SOUGHT:.

The Winberg's ask this court for relief from thier Judgment, 

sentance, and if possible thier indictment. The Winberg's seek relief 

and ask for either an Cirtificate of Appealability, Evidentury hearing, 

and/’orttkfeir sentance vacated and set aside. The Winberg's ask for 

their freedom and the return of thier children. The Winberg's ask

protection and, relief from the Tenth Circuit's unigue 

departure from decisions of this court and other, This courts 

guidence is warranted.

This petiton for a Writ of Certiorari should, I therefore be

this court.for

granted.

Respectfully Submitted:

Date

P yK/tjJs^ ft) 1
Donald Brian Winberg Karlien Richel Winberg
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