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Question Presented

Whether the fourth circuit court of appeals errad

in concluding that, despite the controllad subst

[heroin] ip this matter having been locked in a safe

rh

a firearm that was not in the proximity of the lockad
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Statement of the Case

.The petitioner pleaded guilty, pursuant to a plea agreement

to the following offenses, to wit;
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intent to distribute 160 zrams or more of hercin

Counts three % eleven: Possession of a fireszrm in
furtherance of a drug trafficking crime in

Tne total effective term of imprisonment was adjudicated to

be 480 months.
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This petitioner did not file a direct appeal.
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The government filed a motion to dismiss the petitioner's

2255 pursuant to Rule 56{(e) of the Fed. R. Civ. P.
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resulting in one sentencing hsaring.
The facts relevant to this petition are as follows.
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In June of 2012, the petitioner was the subject of a

L

cr

step. Purportedly, during this stop, the authorities rezalized

it was this petitioner that had been the focus of their

attention in an ongoing drug investigation.

house.

Once there the police requested and the patitioner consented
to a search of the home. The ~search yielded the following
unltawful items:

(1) Navcotics [heroin] locked in 2 safe in the badroom,

o
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(2) A shotgua 1in the same bedroom, under the

approximately 10 feet or so from the drugzs that wers
lozked in the safe!l' and

(2) Narcotizs in the living room area, several rooms away
f= 1
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rom the bedroom.
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It is noteworthy that both the petitioner and his girlfrien

1

had the combination to the safe that was locked whan the police
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IThe mere presence of a firearm within the person's dominion

'3

and control during a drug trafficking offense is not sufficient
: o .
by itself to sustain a $924(c) conviction.
In the instant matter, although the firearm discovered by

- the police was in the same ‘"house' as the narcoticsl

presence of the firsarm was not "™in furtherance” of s drug

girlfriend's housel where the drugs and the firearms were’

in June of 2012, the petitioner gave cénsent to the police to
search the home. During the search!'! the police discovered

s § i . ) . X N ’
drugs!’ "locked™ in a safe, located in the same bedroom where
~the shotgun was discovered under the bhed

T1
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re, the zun wasn't even in the same proximity of the
ir igs... not to mention that the drugs were locked in the safe,

In United States v Mackey, 2553 F.3d 457 (6th Cir 2001), the

court held that the possession of a firearm on the sams

NAJIA not, without a showing of

1 Please see United States v Timmons 283 F.3d 1246 {(11th Cir
2002) United States v Ceballos-lorres 218 F.23d 409 (5th Cir
2000) United States v Liland 204 F.3d 1264 (10th Cir 2001)
Timmons Z¥2 F.33 at 1202 '
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Again, there was no zllegation that the houss was being used

In any event, there remainsd no establishad connection

batween the drugs and the gun sans the fact that the two were

under the same roof at the same time.
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(i) The historical development of the phrass
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the congressional 1intent, thareby eroding petitioners due
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To United States v Baily, 515 US 137 (1995), the United

States Suprems Court adopted, with respect to the "then"
924(c)(1)(A), a narrow definition of the term 'use'. The court
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