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OPINION’

PER CURIAM

Adam Scott appeals from the denial of his motion for a new trial under Fed. R.
Crim. P. 33, which was addressed to certain wiretap evidence. We will affirm.

L

In 2012, Scott was convicted of federal drug and firearm offenses. The evidence
against him at trial included the testimony of his co-conspirator and co-defendant Vincent
Marchant, the testimony of another of Scott’s co-conspirators Darryl Naylor, and
substantial physical evidence. The evidence also included wiretap communications - -
intercepted pursuant to Title III of the Omnibus Crime Control and Safe Streets Act of
1968, which were subject to the sealing requirement of 18 U.S.C. § 2518(8)(a).

After Scott’s conviction, but before his sentencing, he moved for a new trial under
Rule 33 on the ground that the Government had failed to produce orders sealing the
wiretaps. After the Government produced those orders, Scott argued to the District Court
that the orders required a new trial because they revealed the basis for a motion to
suppress. The District Court invited Scott to make a motion to suppress if he wished, but

Scott did not do so and the District Court found that the delayed production of the sealing

* This disposition is not an opinion of the full Court and pursuant to 1.O.P. 5.7 does not
constitute binding precedent.
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orders did not prejudice him. The District Court then denied Scott’s Rule 33 motion and
sentenced him to 300 months in prison.

Scott appealed and argued, inter alia, that the sealing orders revealed that the
wiretaps were not timely sealed,' that the alleged defect required suppression of the
wiretap evidence and a new trial, and that the District Court should have held a hearing

on that issue. We affirmed. See United States v, Scott, 607 F. App’x 191 (3d Cir. 2015).

In doing so, we held that Scott waived his wiretap-related arguments by failing to file a
motion to suppress as the District Court invited him to do. See id. at 199-201.

About three months later, Scott filed a second Rule 33 motion for a new trial,
which is the motion at issue here. The timing of Scott’s motion required it to be based on
“newly discovered evidence.” Fed. R. Crim. P. 33(b). Scott, however, again relied on
the same wiretap sealing orders and again argued that the wiretap evidence should be
suppressed because the wiretaps were not timely sealed. In particular, Scott challenged
the sealing of three sources of wiretap evidence. The first was a wiretap on the phone of
Scott’s co-conspirator and co-defendant Marchant. The second were wiretaps on two of
Scott’s own phones registered under the names “Leonardo DiCaprio” and “Jason James.”

The third was a wiretap on the phone of Philip Dimatteo, who was neither a defendant

! Communications intercepted pursuant to a Title III wiretap order must be made
available to a judge and sealed “[ilmmediately upon the expiration of the period of the
order, or extensions thereof[.]” 18 U.S.C. § 2518(8)(a). We have interpreted
“immediately” to mean “as soon as administratively practical.” United States v. Carson,
969 F.2d 1480, 1487 (3d Cir. 1992).




nor a witness at trial. Scott also argued that the Government’s failure to produce the

sealing orders earlier violated Brady v. Maryland, 373 U.S. 83 (1963).

In response to Scott’s motion, the Government requested an evidentiary hearing.
Thus, the Dlistrict‘COurt held a hearing at which the Government presented testimony on
the circumstances surrounding the sealing of these wiretaps and at which Scott
questioned the witnesses and made argument pro se.

The District Court later denied Scott’s motion. The District Court, applying the

framework set forth in United States v. Ojeda Rios, 495 U.S. 257, 266-67 (1990), and
Carson, 969 F.2d at 1487, concluded that the Marchant wiretap evidence was timely
sealed. The court further concluded that, even if it were not, a new trial was not
warranted because suppression of that evidence would not likely have resulted in
acquittal given the other evidence against Scott, including Marchant’s testimony.

| In light of its ruling on the Marchant wiretap evidence, the Distriet Court found it
unnecessary to address sealing of the Scott wiretap evidence because it concluded that all
communications intercepted by that wiretap also were intercepted and available through
the Marchant wiretap. The District Court further found it unnecessary to address the
Dimatteo wiretap because Dimatteo was not a witness or defendant, the Government did
not introduce any evidence relating to the Dimatteo wiretap, and Scott provided no reason
to believe that the Dimatteo wiretap had any bearing on the case against him. Finally, the

District Court concluded that the wiretap sealing orders were not material evidence under



Brady because, for the reasons it previously explained, they were not reasonably likely to
result in suppression. Scott appeals.?
II.

The Government argues for the first time on appeal that Scott waived the wiretap
sealing issue and that his evidence .was not “newly discovered” for purposes of Rule 33
because Scott relied on the same sealing orders in his previous Rule 33 motion and we
affirmed the denial of that motion on the ground-that Scott had waived his wiretap-related
challenges. The Government is right and, if it had taken that position in the District
Court, that should have been the end of the matter.

As explained above, however, the Government instead affirmatively requested an
evidentiary hearing. (ECF No. 201 at 13). The Govefnment does not acknowledge that
request in its brief, though it concedes that it did not raise these arguments below. The |
Government nevertheless argues that we should affirm on these alternative grounds
because they are supported by the record. We could do so if the Government merely

forfeited these issues as opposed to affirmatively waiving them. See TD Bank N.A. v.

Hill, 928 F.3d 259, 276 n.9 (3d Cir. 2019). There may be some question in that regard
because it appears that the Government’s request for a hearing may have been based on

its misunderstanding of our prior decision.

2 We have jurisdiction under 28 U.S.C. § 1291. We review for abuse of discretion the
District Court’s denial of a Rule 33 motion for a new trial, though in doing so we review
legal issues de novo. See United States v. Quiles, 618 F.3d 383, 390 (3d Cir. 2010).




We need not resolve that issue, however, because we can resqlve this appeal on
other grounds, including in large part a different waiver or forfeiture of Scott’s own.> As
explained above, the District Court held that the Marchant wiretap evidence was timely
sealed and, in light of that ruling, it did not address the sealing of the Scott wiretap
evidence. It also did not address the sealing of the Dimatteo wiretap evidence because
Scott raised nothing suggesting that such evidence had any bearing on the case against
him. Thus, the District Court addressed the sealing of the Marchant evidence only.

Scott, however, does not challenge the District Court’s ruling on the Marchant
evidence at all. Instead, he writes in his opening brief that he “will focus on the two Scott
wiretaps and the Dimatteo wires” and proceeds to raise arguments addressed to the
sealing of that evidence only. (Appellant’s Br. at 1.) And even after the Government
pointed out as much, Scott did the same in reply. Thus, Scott has provided us with no
basis to review whether the sealing of the Marchant evidence was timely. We decline to

do so.*

3 We have liberally construed Scott’s pro se filings in reaching this conclusion. We note,
however, that Scott is a sophisticated litigant who had the benefit of a thorough counseled
brief raising these wiretap issues in his prior appeal. We also note that Scott was on
notice from our decision in his prior appeal of the need to properly raise issues in order to
preserve them.

4 We note, however, that the plain language of the relevant statute suggests that the
Marchant evidence was timely sealed. Wiretap evidence must be sealed “[ilmmediately
upon the expiration of the period of the order, or extensions thereof[.]” 18 U.S.C. §
2518(8)(a) (emphasis added). In this case, surveillance of Marchant ended with his arrest
on June 2, 2010, and the wiretap evidence was sealed on June 10, 2010. The Marchant
wiretap order, however, did not expire until June 25, 2010. Thus, the evidence was
sealed even before the time required by the plain language of the statute. Despite that
plain language, and as the District Court noted, we have suggested that the relevant
statutory scheme might require the sealing of wiretap evidence as soon as practical after

6




Scott’s arguments regarding the Scott and Dimatteo wiretaps do not meaningfully
challenge the District Court’s rulings or otherwise provide any basis to disturb its
decision. First, while Scott argues that the Scott wiretap evidence was not timely sealed,
he does not challenge or even acknowledge the District Court’s ruling that all the
communications intercepted as a result of the Scott wiretaps also were intercepted and
available under the Marchant wiretap. The Government, to its credit, concedes that there
were two exceptions. After surveillance under the Marchant wiretap ended, detectives
intercepted through the Scott “Jason James” wiretap one conversation with and one
voicemail left by one “Lopez,” whom Scott’s co-defendant Naylor identified at trial as
one of Scott’s suppliers. In the brief conversation, Scott asked, “is it here?” and Lopez.
answered “no . . . maybe on Friday.” Similarly, in a voicemail that Lopez left for Scott
several days later, Lopez said “call me, it’s ready.”> Neither the conversation nor the
voicemail reilealed the identity of the “it.” The Government argues that suppression of
this information could not possibly have made a difference at trial given Naylor’s
extensive testimony about his and Scott’s dealings with Lopez and all of the other

evidence against Scott. Scott has not argued otherwise and, in any event, we agree.

surveillance ends. See United States v. Vastola, 915 F.2d 865, 875 n.16 (3d Cir. 1990).
In light of Scott’s waiver or forfeiture of this issue, we decline to resolve it in this case.

S The conversation and voicemail were admitted at trial as the Government’s Exhibits 94a
and 100a and are included in the appendix filed in Scott’s previous appeal, C.A. No. 13-
3572, at App’x 1149-50 and 1156.



‘b

Second, Scott also has provided no basis to disturb the District Court’s conclusion
that it was not necessary to address the sealing of the Dimatteo wiretap evidence. Scott
asserts without elaboration in his opening brief that “[e]vidence derived from those wires
was used at trial.” (Appellant’s Br. at 5.) For the first time in reply, he then asserts that
the warrant used for a GPS search that resulted in his apprehension “contained evidence
derived directly from the two Dimatteo wiretaps.” (Appellant’s Reply Br. at 8.) Even in
reply, however, Scott has provided no details in that regard. Among other things, he has
not specified what evidence derived from the Dimatteo wiretaps was included in that
warrant or provided any reason to believe that its exclusion would have resulted in a lack
of probable cause (which the Government argues at length it would not have done).b

Finally, Scott argues that the District Court erred in denying his Brady claim based
on the Government’s belated production of the sealing orders. The District Court denied
that claim on the ground that, as it discussed in connection with the Marchant wiretap,
earlier production of the sealing orders would not have resulted in suppression.

Once again, Scott has not addressed that issue. Instead, he devotes most of his
briefing on this point to arguing that the Government waived any objection to his Brady
claim by failing to contest it below. Even if the Government had waived any objection, it
is rarely appropriate to disturb a conviction on the basis of a default. Cf. Bleitner v.

Welborn, 15 F.3d 652, 653 (7th Cir. 1994) (addressing habeas challenge). In any event,

6 It appears to remain an open question in this Circuit whether a delay in sealing wiretap
evidence prevents its use to show probable cause for other searches. See Carson, 969
F.2d at 1500; Vastola, 915 F.2d at 876 n.19. We need not address that issue today.
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the Government argued below that the sealing orders did not feveal a basis to suppress
the wiretap evidence, and that is the ground on which the District Court denied Scott’s
Brady claim. Scott has not meaningfully challenged that point as discussed above.
1.
For these reasons, we will affirm the judgment of the District Court. Scott’s
emergency motion to stay this appeal is denied.” To the extent that Scott’s filings can be

construed to request any other form of relief, including oral argument, they are denied as
well.

7 Scott asks that we stay this appeal so that the Government can “respond” to new
evidence that he claims to have discovered and so that he can raise his new evidence with
the District Court. Scott’s motion is not an emergency, and there is no reason for a stay.
The Marchant wiretap evidence at issue here was from 2010, and there is no dispute that
(the sealing issue aside) the Government fully disclosed that evidence. Scott now claims
that he recently discovered the existence of a previous Marchant wiretap in 2009 that the
Government never disclosed. That issue is different and does not warrant consideration
by the District Court before resolution of this appeal. Thus, Scott’s request to stay this
appeal is denied. Scott further requests that, if we decline to stay this appeal, we provide
instructions on how he should proceed with his new claim in the District Court. We
decline to provide that legal advice. See Mala v. Crown Bay Marina, Inc., 704 F.3d 239,
243-44 (3d Cir. 2013). Thus, we express no opinion on whether or how Scott can raise
this claim with the District Court, which can address that issue if necessary in the first
instance. ‘

9
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JUDGMENT

This cause came to be considered on the record from the United States District
Court for the Eastern District of Pennsylvania and was submitted pursuant to Third
Circuit LAR 34.1(a) on August 26, 2019.

On consideration whereof, it is now hereby

ORDERED and ADJUDGED by this Court that the judgment of the District Court
entered October 4, 2017, be and the same is hereby affirmed. Costs will not be taxed.

All of the above in accordance with the opinion of this Court.
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Opinion
Opinion by: Petrese B. Tucker
Opinion
MEMORANDUM
Tucker, J.

Presently before the Court is Defendant Adam Scott's Pro Se Rule 33(b) Motion for New Trial (Doc.
197). Upon careful consideration of Defendant's Motion, the Government's Response in Opposition
thereto (Doc. 201), and each Party's argument presented during the January 26, 2016 evidentiary
hearing, Defendant's Motion is DENIED for the reasons set forth below.

I. FACTUAL AND PROCEDURAL BACKGROUND

During the course of an investigation, the Chester County District Attorney's Office suspected
Vincent Marchant and Adam Scott of trafficking drugs throughout the Commonwealth of
Pennsylvania. The district attorney's office sought authorization from the Honorable Paula Francisco
Ott of the Superior Court of Pennsylvania to conduct wiretap surveillance on telephones utilized by
Marchant and Scott.

A. The Marchant Wiretap

On April 26, 2010, Judge Ott issued an order authorizing the wiretap of Marchant's cell phone for
thirty (30) days. On May 26, 2010, Judge Ott's order was extended for thirty (30) days, until June 25,

~2010. The wiretap{2017 U.S. Dist. LEXIS 2} survelllance of Marchant's phone ended on June 2,
2010, as a result of Marchant's arrest.

Judge Ott informed the Assistant District Attorney ("ADA") assigned to the case that her practice was
to seal wiretap disks only if court security was present to take custody of the disks upon her sealing
and to transport them immediately to the office of the Superior Court Prothonotary in Philadelphia.
Judge Ott directed the ADA to report to her chambers for the sealing of the wiretaps on June 10,
2010. In accordance with Judge Ott's practice, the disk for the Marchant Wiretap was sealed and

© 2019 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All ﬁghts reserved. Use
of this product is subject to the restrictions and terms and conditions of the Matthew Bender Master
Agreement.
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transported to the office of the Superior Court -Prothenotary on June 10, 2010 flfteen 15) days
- before the June 25, 2010, expiration date of the wuretap order S :

B. The Scott eretaps

On May 18, 2010, Judge Oft authorized the wiretap.of a cell phone used by Scott in the name of
"Leonardo DiCaprio."” On May 19, 2010, Judge Oft authonzed the wlretap ‘of another céll phone used
by Scott in the name of "Jason James." Because Defendant Scott used the Leonardo DiCaprio line to
communicate with Marchant, beginning on May~18 2010, conveisations between Scott and

" Marchant were recorded on both the Marchant Wiretap and{2017 U.S. Dist. LEXIS 3} the Scott
Leonardo DiCaprio Wiretap. The order for the Leonardo DiCaprio line expired on Thursday, June 17,
2010, and the order for the Jason James line expired on Friday, Juné 18,.2010. . ..«

A"'

During the week of June 21, 2010, security was unavailable to assist Judge Oft in sealing the Scott

- wiretap. In-addition, Judge Oftiwas not in chambers.from June 28, 2010 to July 6, 20610. Given.the
‘security and storage concerns that the.location of Judge Ott's chambers presented, Judge Oft -~

_ ordered that the wiretap disks be stored in the police department during the interint period. In
accordance with Judge Ott's direction, the Scott Wiretap disks were stared in a compartment of a
-safe in the police department. Upon herireturn to.chambers on July 6, 2010; Judge Ott directed the
Scott Wiretaps to be sealed. The Scott Wiretaps were sealed erghteen and nineteen days,
respectively, after the expiration of the wiretap orders. -~ 2. - 3.0 7t ¢ 0 -

On March 30, 2011, a federai grand jury returned a second supersedlng rndlctment ‘charging Scott
and co-Defendant Marchant with consplracy to dlstnbute five kilograms or more of cocaine and 280
grams or more of cocaine base ("crack"), in violation of 21 U.S.C. § 846. The indictinent also
charged Scot{{2017 U.S. Dist. LEXIS 4} with one court of distribution of 28 grams or more of .crack,
in violation of 21 U.S.C. § 841(a)(1); one count of possession of crack with intent to distribute, in,
violation of 21 U.S.C. § 841(a)(1); one count of possession of a firearm in furtherance of a drug
trafflckmg crime, in violation of 18 U.S.C. § 924( )i and one count of possessnon of a flrearm by a

, felon in vrolatlon of 18 UsS.C. § 922(g)(1) T

cott proceeded to tna| on July 8, 2012 Count 11 chargmg Scott wrth possessmn of, a flrearm by a
-. convicted felon, was bifurcated from the other counts for trial. On.July-16, 2012, the jury returned a
. verdict finding;Scott ounlty, having made speclflr findings that Scott conspired to distribute fwe
kilograms or more of cocaine and conspired te distribute 280 grams or. more of crack Count 11, the
felon.in possession charge, was then submitfed to the jury and Scott was found gunty

S I

Prior’ to his sentencing, Scott filed: (1) a request for an evrdent|ary heanng (Doc 154); in Which he
assérted that the Government had not produced the sealing orders for the‘Wwiretaps; (2) a motion to
compel discovery (Doc. 158); and (3) motions for new {rial and judgment of acquittal (Docs.-161,
162), in which he alleged that the Government had committed discovery violations including{2017
U.s. D|st LEXIS 5} fallure to produce W|retap sealrng orders

) Durmg Scott's sentencmg proceedlng on August 8, 2013 the Court heard argument on, Scott'
» wmotions and denied Scett's motions for new trial and: judgment of agquittal..The Court. determmed
~that the mere factithat Scott did not receive the sealing orders until after trial did.not- entxtle hlm to
relief.2 Scott was requnred to show that he suffered prejudice from the delayed production, but he
-, failed to meet that burden. The Court stated that Scott could file a motion to suppress, however.he
made no such motion. . - . . : Lo

ir

The Court imposed a below-guideline range sentence of twenty (20) years |mpnsonment and.a”
mandatory consecutive term of five (58) years imprisonment on the conviction for viglating 18 U.S.C.
§ 924(c). The Court also imposed ten (10) yaars-supervised,release, a fine of $1,.000, and a $500

© 2019 Matthew-Bender & Company, inc., a member of the LexisNexis Group.-All rights reserved. Use
of this product is subject to the restrictions and terms and conditions of the-Matthew Bender Master .
Agreement. o
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special assessment. On appeal, the Third Circuit affirmed the judgment of the Coprt after finding that
Scott's failure to move for suppression of the wiretaps after receiving the sealing grders constituted a
waiver of the motion. United States v. Adam Scott, 607 F. App'x. 191, 200 (3d Cir. 2015) (not
precedentlal)

On July 13, 2015 Scott flled the mstant miotion for new trlal pursuant to Federal Rule of Ctiminal
Procedure 33(b)(1) aIIegmg that; (1) the sealing order, disclosed to{2017. u.s. Dist. LEXIS 6} Scott
‘after'trial, is newly dlscovered evrdence justlfymg 4 new trial; and (2 ) th‘e Government's failure to
disclose the sealing orders for the Marchant and Scott Wn‘etap dISkS prlor ‘to trlal constitutes a Brady

vuolatron 3 ]
TR B o} 08 TARRTN R S SR TN S N

Il STANDARD OF REVIEW . . o ot per o "0 CS

! Federal-Rulesof Criminal Procedure 33 geverns.metions-for a.new'trial. "Upon the defendant's -:
“motion; the ¢ourtmay vacate.any judgment and grant a new trial if the-interest: of justice so.requires."
Fed!R.::Crim. P. 33(a). A:dedisiomunder Rule!33:is committed.to.the. sound-discretion-of the district

court. United.States. v.:Cimera, 459 F.3d 452,/458 (3d Cir. 2006). "Unlikejan insufficiency of:the-

evidence ‘claim, when a district:.court evaluates'a Rulé 33 Motion it does not view:the -evidence
“rfavorably to the Government, but instead exercises its.own judgment in-assessing the Government's

case." United States. v."Silveus,;.542:F:3d:993,:1004, 50 V.. 1101 (3d-Cir.-2008) (quoting, United

States. v. Johnson, 302 F.3d 139, 150 (3d Cir.:2002)}. Evenlifithe courtibelieves the jury verdict is

ucontrary. to the weight of evidence, it cannot order a new trigl unless it believes ['that there is a

- serigus danger that a mlscarrlaqe of Justl,ce has qccu red that is, that an mnocent person has been

convloted N dd. at. 1004-05, (quotlng Johnson ;}02 F @d at 150?) ’

- Five-requiremerits must be satisfied- before a:court may grant a new trlal on the basls of newty
drscove‘red ewdence R o P N T

(AN B 1.‘ S vTe oy

- (a ) the evrdence must be |n fact newly dlsoovered i. e drscovered smce tnal ( )facts{201 7U.S.
' Dist. LEXIS 7} must be aIIeged from which the court may lnfer dlllgence on.the part of the .
movant; (c) the evidence relied on must not be merely cumulative or |mpeach|ng (d)it must be
“'material to'the’ issues involVed; ‘and (&) it must Besuch, and of slich niature, as that; on a néw
" trial, tfie newly discovered- evrdence would probably produce an gcquittat.United States v. Quiles,
©18'F:3d-383, 38889(3d Cir:2010¥ %quotnng ‘United States v: Saadd; 212 F.3d 2101216 {(3d Cir.
: 2000)) ‘Whilé the decision t6 granit or'deny & motion fof & new trial Ties'within the discretion of
the district court, "thé rriovant has & 'heavy burdén' ofproving each:of-these requirements.":
- Cimera; 459 F.3d at 458 (citing. Saada”212 F.3d at 216)..Rule 33 Motions, are disfavored gnd
should be “granted sparrngly and only in exceptlonal cases." Sllveus 542 F 3d at 1005 !quotlng
Gov't ofVI v. Derricks,, 81p F. Zd 50, ‘55 23 V.1, 449 (3d C|r 1987)) "‘. Ny e )

Y

! R
L e

Ii. DIbCUSSION I eI s g e

Scott's Rule 33(b) Motion for New Tnal is denled because M the Government has offered a
satlsfactory eéxplanation for asy sealing delay that may havé occurred; and'(2) thenewly discovered
-évidénce would not likely result in 3n dcguittal:-T6 Succeed on asdtion for newtrial-based: onnewly
“discovered evidence; the movant has the.heavy burden of establishiiig that: (a) the evidence isin
‘fact newly discovered; (b) the moVant was diligeit; (c) the evidente relied onis riot merély -
“eumulative ofimpeaching; (d) the'newly-discovered evidénce is{2017 U.S. Dist. LEXIS 8} material
to the issues involved; and (e) it is probable that the newly discovered evidence would-préduce an
acquittal. Quiles, 618 F.3d at 388, . . .. ... -, wrs gl ey

‘T he’ Government does not dispute’ that the orders'were not produéed until after tnal ‘that'Scott was
dlllgent in- reqdestmg the sealing orders, or that the ordérs aré not:cumulative or impéaching

TR
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evidence. Howeéver, the Parties dispute whether the newly disccvered evidence is material and
whether the newly discovered evidence would probably produce an acquittal. The Government -
contends that the newly discovered evidence-the sealing orders-is not material because the sealing
orders demonstrate that the recordings were trmely sealed. Therefore, the recordings would not have
been suppressed even if the sealing orders were produced before trial. Further, the Government
argues that, because the recordings were sealéed in accordance wrth the Iaw and because the

_evidence .of Scott's guilt was oven/vhelmlng even wrthout the recorded conversatlons a new trlal
would not resylt in an acqurttal

-Scott contends that,"had the sealrng orders been produced prior to trial, he would have moved to

: suppress the recordings and all other evidence derived from the recordings pursuant{2017 U.S. Drst.
LEXIS 9} to 18 U.S.C. § 2518(10){a) because the sealing orders demoristrate.that the wiretap -:
recordings-were 'not timely sealed. Scott aTgues that in: the absence of thrs evidence, a new trral
woutd produce an acqurttal T R , . : Lt L

A. The Marchant Wrretap DlSk was Properly Sealed

RN

The Court finds that the Marchant Wiretap:was properiy sealed 4‘ The Federal eretap Act. ( “eretap
Act"),»which governs wrretap seallng, P)rowdes that h i v

Immedrately upon the explratron of the perlod of the order or extensrons thereof SUCh
" _réecordings shall be made available'to the judge issuing ‘such order and sealed under hls
directions. Custody of the recordings shall be wheréver the judge ofdérs.18 US.C. § -
2518(8)(a).5 The purpose of this sealing requirement "is to ensure the reliability and integrity of
* evidence obtained by means of electromc surve.llance " Unrted States v. l"arson 969*F 2d 1480,
u1487(3dCrr 1992).. . - I L

. In Un/tect States v. Carson, the Third Clrcwt Court of Appeals establrshed that courts must conS|der
. .. fwo questions when determlnlng whether wrretaps should be suppressed ’because of seanng delays
969 F.2d at 1491 (citing United States v. Vastola, 915 F.2d 865, 875 (3d Cir. 1990)) First, the court
must consider.whether the wiretaps were sealed |mmed|ately Carson, 969 F.2d at 1491. If the court
finds that the wrretaps were sealed rmmedlately, the court‘s mqurry must end, Id. However if the |
court finds that the wrretaps{2017‘U S. Dist. LEXIS 1 0} were not sealed immediately, the court must
determine whether the Government has offered a satlsfactory explanatlon for, the sealmg delay that
~ was objectively reasonable ld.

Section 2518(8)(a) requires that wwetap recordlngs be sealed "rmmedlately upon the exprratlon of the
period of the order, or extension thereof . . . ." The Third Circuit has defined "immediately," in the
context of § 2518( )(a), to mean "as soon as practrcal“ Id However where surverllance ends pnor to
surverllance ends or the date the ordeér explres-ls controllrng for purposes of determmlng whether
there was a delay in sealing. Neither the United States Supreme Court nor the Third Circuit has
resolved the issue of whether the Government must seal the tapes, upon the termination of the '

. surveillance or upon the explratlon of the order authorrzmg the W|retap United States v. . ’

i ;Mastronardo 987 F. Supp 2d 545 558 n.8 (E.| D. Pa 2013) (citing Vastbla, 915 F 2d at 875 n 1 6)

Scott argues that the recordlngs should have been sealed immediately after survelllance ceased
Thus, according to Scott, the recordings should have been sealed on Wednesday, June 2, 2010,
when surveillance ended as a result of Marchant's arrest. There is a basis to support{2017 U.S. Dist.
LEXIS 11} Scott's contention that the wiretap should -have been sealed as soon as practical after the
- surveillance ended. The Wiretap Act's legislative.history indicates that."the period of authosized .
intereeption is.intended to begin when the interception-in fact-begins and terminates when the
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interception-in fact-terminates.".S. Rep: No.90-1097, at-193 (1968). Considering this legislative
history, Scott's argument that the waretap recordlngs should have been sealed. after surveitlance
- ended is plausuble TR e : : S

However the Court need not resolve the'i issue because, even if the Colirt were to find that the *
Marchant eretap was not sealed rmmedlately, the Court finds that the Government's reliance on the
express provision of the eretap Act was reasonable and therefore the delay, fo the extent any "
occurred, was excusable: A literal feading of § 2518(8)(a) necessntates a flndlng that the Marchant
wiretap was sealed "immediately" within the meaning of § 2518(8)(a) The statute statés that the
Government's 'sealing obligation' arises*immediately upon the expiration of the period of the order,

. or extensions thereaof . . ." 18 U.S.C. § 2518(8)(a). The;recording period for the Marchant-wiretap was
set to;expire-én June 25,:2010. However, the Marchant:wiretap{2017 U.S. Dist. LEXIS 12} was
sealed 15 days before the expiration-of the:extension.of Judge Ott's order on.June 10,:2010. Thus, if
§ 2518(8)(a) is read literally, there is no question that the wiretap was sealed immediately. Seg .
United States v. Vastola, 915 F.2d 865, 875 n.16.(3d Cir. 1990) (stating that the Supreme Court in
United States v. Ojeda Rios, 495 U.S. 257, 110°5. Ct. 1845, 109 L Ed. 2d°224 (1990) read §

.:2518(8)(4) literally). Therefore, it was: objectively reasenable for the Government to:rely.on the -
statute's express provision for sealing after the order-or extension expires. See:United-States v.
Ojeda Rios, 495 U. S 257, 266, 110 S. Ct. 1845, 109 L [Ed. 2d 224 (1990) ("In establishing a
reasonable excuse for a seallng delay, the Government s not requlred to prove’ that a partlcular
understandlng of the law |s correct but rather only that |ts mterpretatlbn was o‘bject’ vely reasonable

. atthe time.").” L : ) - L

R AR A A T R HER BT KR TR / ’

“n addltlon the ADA's rﬂllance on z]udge Ott's decrsmn"tnwatt until June 10 201 0,, to seal the wiretap
disk provides adequate justification for the delay. The ADA responsible for.the wirétap contacted
Judge Ott to arrange the seal,lng of the Marchant wiretap disk on Monday, June 7, 2010. Judge Ott

', mformed the ‘ADA that her practice. was(to seal the wrretap dlSk only if court Secunty was avallable to
“take custody of, the disk, upon her seallng In keeplng With thls practlce Jlfdge Ott rnstructed the ADA

- toreport to.her chambers on June 10 2010, |n order{2617 u.s. Dlst LEXlS 13} to seal the dlSk The
drsk was sealed in accordance with Judge Ott's dlreqtlons See ‘18 us.t: § 251 8( )(a) (prowdlng
that the "recordlng shall be made avallable to the judge’i |ssu1ng such order and séaled under his’
dlrerctlons "}. Therefore, the Court finds’ that the seven-day delay, which- mcluded hn mtervenlng

" weekend, constituted an “excusable administrative delay. See Carson, 969 F. 2d at 1488 (eg;plaumng
that short delays necessﬁated by the process requrred to comply with the prowsrons of the eretap
- ‘Act arejustlfled) WE e pn e W RS e , o %

Fmally, Scott's motlon for new frial must be denled because ‘even'if the W|retap recordrngs had ‘been
suppressed a.new trlal would rot result inan acqurttat glven the oven/vhelmlng eV|dence establrshmg
Scott's gurlt Scott's ¢o- defendant \{lncent Marchant t’estlfled ‘against Scott at length and ‘described
everythmg that was discussed in his telephone converSatlons with Scott. Thus, the substance of the
wrretap disk was avarlable through Marchant‘s testlmony This. testlmony was corroborated by
testimony provlded by several of Scott s co- consplrators Physrcal evidence also corroborated the
witnesses agalnst Scott.. Therefore, while the recordlngs were useful corroboratlon of the testlmony
presented at tnal {2017 u. S ‘Dist. LEXIS 14} their absence in ‘a'riew trial would "Hot Ilkely result i |n an
acqwttal o T . T A LR SR S R .

.. B. BradyVlolatron ) e P o e

' Scott‘contends that the Government's fallura,to produCe the wrretap seal orders prior. to trial

constituted a Brady viclation.’Brady v. Maryland stands for.the proposition that: "the.suppression by
~ the prosecution of evidenc? favorable to an accused: upen request violates due process where the
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evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the
prosecution." United States v. Reyeros, 537 F.3d 270, 281 (3d Cir. 2008). "A Brady violation has
three components: the evidence at issue must be favorable to the defendant; it must be material,
and it must have been suppressed by the prosecution.” Id. According to Scott, the wiretap seal order
was favorable to his defense because, had it been produced, Scott would have used the seal order to
demonstrate that the wiretap was not timely sealed. This would have resulted in the suppression of
the wiretap recordings. Scott contends that the wiretaps are material because they were used as
justification for search warrants that resulted in the seizure of evidence, and the wiretap recordings
were played to the jury at trial Finally, Scott alleges that the Government has{2017 U.S. Dist. LEXIS
15} clearly suppressed evidence because he did not receive the seal orders until after his trial.

Scott's motion for new trial based on a Brady violation is denied because the sealing order was not
material. The failure to disclose Brady evidence only requires a new trial when "the evidence is
material, meaning there is a reasonable probability that, had the evidence been disclosed to the
defense, the result of the proceeding would have been different." United States v. Hill, 659 F. App'x
707, 711 (3d Cir. 2016) (internal quotations omitted), cert. denied, 137 S. Ct. 1109, 197 L. Ed. 2d 212
(2017). Here, the sealing order was not material because it is not likely that the introduction of the
sealing order would have changed the outcome of Scott's trial. While Scott argues that the
production of the sealing order would have led to the suppression of the wiretap recordings, the Court
disagrees. As discussed above, the wiretap recording would have been admitted into evidence
because any delay in sealing the wiretap was excusable in light of the Government's objectively
reasonable reliance on the express language of the Wiretap Act and the Government's reliance on
Judge Ott's directives for seallng wiretaps. Because the sealing orders were not material, there was
no Brady violation.

IV. CONCLUSION{2017 U.S. Dist. LEXIS 16}

For the reasons stated above, Scott's Pro Se Rule 33(b) Motion for New Trial i is DENIED An
appropriate order follows.

ORDER

AND NOW, this __4th__ day of October, 2017, upon consideration of Defendant Adam Scott's Pro Se
Rule 33(b) Motion for New Trial (Doc. 197) IT IS HEREBY ORDERED AND DECREED that the
Motion is DENIED.1

BY THE COURT:
/sl Petrese B. Tucker
Hon. Petrese B. Tucker, U.S.D.J.
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