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QUESTIONS PRESENTED

This matter presents an issue of first impression. Petitioner has been unlawfully denied his right
to a Federal Habeas Corpus Review proceeding due to a U.S. District Court's and Court of Appeals' refusal
to follow and apply the prevailing rule of State and Federal law. The Court of “Appeals acknowledged the
below District Court's findings are in conflict with the highest court of the State and every District
Court under the Third Circuit's jurisdiction — thereby violating Petitioner's Fqual Protection and Due

Process rights — but has refused to restore those rights back to Petitioner.

I. Tf the highest court of a Scate, sich a Permsylvania's Supreme Court, holds that the State's
post—conviction DNA testing provision constitutes a "post-conviction review proceeding" under
its Post-conviction Relief Act Statute, is aU.S. District Court and Court of Appeals bound
by that State's interpretation of the Statuté's effect and purpose when sitting in-Federal

‘ Hebeas Review, thereby requiring AFDPA's limitation period to be tolled when such a State

proceeding is on review?

" II. Does one or more, new or old decisions of | a Federal Appellate Court constitute an "intervening
change in the law which govern a petitioner's case' vhere a District Court made a prior decision
on statutory law, stating it "was a matter of first impression in [the] Circuit', without
reviewing, nor applying the well settled rule of law, as to create a conflict with every District
Court under the Court of Appeals' jurisdiction, thereby constituting an extréordjnary

circumstances warranting Federal Rules of Civil Procedure 60(b) relief?

IIT. Does denying a petitioner his right to a Federal Habeas Corpus Review proceeding on a
unconstitutional application of statutory law constitute an abusé of discretion and manifest
injustice where the petitioner's habeas petition was properly filed under State and Federal

law?
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IN THE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI
Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

For cases from Federal Courts:

Tre opinion of the United States Court of Appeals for the Third Circuit appears at APPENDIX A and
N .
APPENDIX E to the petition and is unpublished.
The opinion of the United States District Court appears at APPENDIX B, APPENDIX C, and

APPENDIX D.

JURISDICTION

Far cases from federal Courts:

+

The date from which the United Sta;tes Court of Appeals for the Third C]ICUlt decided my case was on
7 September 9, 2019.
A timely petition for Rehearing and/or Rehearing Fn Banc vas denied by the United States Court of
Appeals for the Third Circuit on October 16, 2019, and a copy of the order denying Rehearing and/or Rehearing
appears at APPENDIX E. '
The jurisdiction of this Court is invoked under 28 U.S.C. §1254(1). "irisdjcdm under 28 U.S.C.
§1254(1) to review denials of applications for certificate of appealability by a Circuit Judge or a Panel

of.a Court of Appeals.” Hohn v. United States, 524 U.S. 236, 252 (1998).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

. Article 1, Section 9 of the United States Constitution:

"The Privilege of the Writ of Habeas Corpus shall not be suspended, unless in cases of Rebellion
or Invasion the public Safety may require it."

. Fifth Arendment of the United States Constitution:

"No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of War or public danger; nor shall any person
be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be com
pelled in any criminal case to be a witness against him, nor be deprived of life, liberty, or
‘property, without due process of law; nor shall private property be taken for public use, without
just compensation.”

. Eight Amendment of the United States Constitution:

"Excessive bail shall not be required, nor excessive fines 1mposed nor cruel and unusual
punishments inflicted." .

.- Fourteenth Amendment of the United States Constitution:

"Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or immmities of citizens of the
United States; nor shall any. State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

. Title 28, United States Code, Section 2244, Finality of Deternﬁnation:

The provisions emmerated under and provided for by 28 U.S.C. §2244, Finality of Determination
is lengthy, thereby requiring its full text to be appended hereto as APPENDIX F.

. Title 28, United States Code, Section 225, State Custody; Remedies in Federal Court:

The provisions emmerated under and provided for by 28 U.S.C. §2254, State Custody; Remedies
in Federal Court is lengthy, thereby requiring 1ts full text to be appended hereto as
APPENDIX G.

. Title 42, Pemnsylvardia Consolidated Statute, Section 9543.1, Post-Conviction DNA Testing:

The provisions emumerated under and providéd for by 42 Pa.C.S. §9543.1, Post—Conviction DNA
Testing is lengthy, thereby requiring its full text to be appended hereto as APPENDIX H.



STATEMENT OF THE CASE

On January 25, 2006 Petitioner was convicted of 2 counts of First Degree Murder and other related
offenées, based upon circumstantial evidence. On February 8, 2006 he was sentence(_i to 2 consecutive life
sentences, followed by 18 months to 10 years imprisonment. On February 8, 2006 trial counsel filed a direct

appeal vhich was denied by the Superior Court of Pennsylvamia on April 9, 2007. Allccatur was sought with

the Supreme Court of Pennsylvania which was denied on December 28, 2007. No writ of certiorari was sought,

and h1s conviction became final on March 27, 2008 for purpose of .AEDPA's limitation period.

On December 11, 2008 a timely post—convictidn petition was filed pursuant to the Post—Conviction Relief
et ["PRA", 42 Pa.C.S. S5 05410646, PCRA comnsel. ves appointed. On Decanber 23, 2009 the PCRA court denied
relief. On December 30, 2009 counsel filed an appeal to the Superior Court which was denied on December 9, |
2010. Camsel then abandoned Petitioner during the time period for seeking allocatur with the Suprene Court.
Petitioner filed a pro se petition with the Supreme Courﬁ on January 6, 2010 to be forwarded to couﬁsel of
record, but the Court took jﬁrisdiction.and denied relief on July 25, 2011.

On August 23?, 2011 Petitioner filed a timely second PCRA petition pursuant to 42 Pa.CfS. §9543 and
an accompanying PCRA petition for post—conviction DNA testing pursuant to 42 Pa.C.S. §9543.1 (See ,
APPENDIX H) within 60 days of f]rst PCRA final review pursuant 42 Pa.C.S. §9545(b)(2). On September 8,

2011 the PCRA COI;II’t held the petitions timely filed and ordered an evidentiary hearing on October 28, 2011
where Petitioner, pro se, litigated.the evidence at trial was entirely cjrcﬁrxstantial and DNA testing of

the blood fo@d under the victim's fingernails, rope and cigarette butt would establish his innocence. After l
reviewing the trial recofd, presented evidence and arguments, the .court denied relief on Januéry é, 2012.

A timely pro se appeal was taken to the Superior Court which was denied on June 20,. 2013. Allocatur was éought
with the Supreme Court which was denied on December 3, 2013. | |

Prior to the Supreme Cowrt of Pennsylvania denying allocatuf, on September 17, 2013 Petitioner filed

his timely pro .se petition for a Federal Writ of Habeas Corpus pursuant to 28 U.S.C. §2254 (See APPENDIX
G) andan ‘accorripenying motion to stay the hab@Q proceedings pending final state review of his pending PCRA
petitions [§9543 and §9543;1] before the Supreﬁle Court. On December 20, 2013 the U.S. District Court for

the f’ﬁddle District of Pemnsylvania entered a rule to show cause order. The Respoﬁdent asserted Petitioner's

§9543.1 PCRA petition for DNA testing did not toll AFDPA's limitation period. On April 20, 2014 Petitioner



filed his response where he established his §9543.1 PCRA petition for DNA testing did toll AFDPA's limitation

periad pursuant to 28 U.S.C. §2244(d)(2) (See APPENDIX F) rendering his habeas petition timely filed.
On August 10, 2015 the Magistrate entered her first Report and Recommendation ['RE&R"] asserting

Petitiorer's habeas petition was untimely, that the second PCRA petition was that solely that’of & motion

for post-conviction DNA testing and that "such a post—convictioh petition [§9543.1] did not

toll AEDPA's limitation period," noting this was an "issue of first impression with the

Court" and "the Courts have been split on this issue." However, she also held "Pennsylvania

state courts have recognized. . .a motion for post—conviction DNA test[ing] is

considered a poét—convict'ion petition under the PCRA. . ." Pé'ti'tiona' fil’ed objectior.]s-to the
R8R, asserﬁ11g his §9543.1 PCRA petition- for DNA testing tolled AEDPA's limitation period while it was on’
state review, rendering his habeas petition timely filed.

On October 14, 2015 the District Court rejected * RR ™ and remanded the matter back to the parties to

address the merits. The District Court held Petitioner's second PCRA petition timely filed, therefore making

his habeas petition timely filed, but that "the issue of whether a motion for post—conviction

DNA testing constitutes a 'properly filed application for. . .other collateral review'

under section 2244(d)(2) is an issue of first impression in this Circuit," concluding

Petiitioner's §9543.1 PORA petition for DNA testing did not toll ADPA's Limitation period while it was on
review, though had it, Petitioner's‘ habeas petition would be timely filed. The Respondent filed its responsev
and relitigated timeliness once mofe and addressed the merits.. Petitioner filed a response on the merits.

On June _1, 2016 the Magistrate filed her second RER, relitigating Hmeliness once more without
‘addressing the merits of the habeas petition as ordered, where she stated in part "this Court

considered as a matter of first impression the narrow issue of whether a post-

conviction request for DNA testing under 42 Pa. Con. Stat. §9543.1 constituted a

'properly filed application for. . .other collateral review'"; finding ". . .§9543.1 is

of the conviction, and thus held that "the motion could not operate to toll the one-year

statute of limitations to file a writ of habeas corpus in federal court." Petitioner

filed Himely objections, assert:ng the District Court's October 14, 2015 order finding the habeas petition

L



_timely filed was a "final order" and the Magistrate was bound by it.
On August ‘23, 2016 the District Courf: unexpectedly reversed its October 14, 2015 order, adopted the
second R8R, denied a Certificate of Appealability and dismissed the habeas petition as untimely filed. On -
September 1, 2016 Pe’atloner filed a motion for reconsideration which vas denied on March 1, 2017. On March

17, 2017 Petitioner filed a timely appeal where he presented the DlSt[’lCt Court ' erroneously held

Rowe's post—conviction motlon . .for DNA testlng. . .did not toll AEDPA's 11m1tat10n

period.”" The appeal was denied on January 11, 2018. On January 21, 2018 Petitioner filed for Rehearing

and presented the District Court erroneously held "the motion for DNA testing did not toll

AEDPA's limitation .period. . " Rehearing was demied on February 22, 2018, A petition for a writ

of certiorari-was sought with this Honorable Court on April 21, 2018 and. denied on Cctober 1, 2018.

~ Before cert:Loran was flled on March 1 2018 Pethoner filed his first Fed.R.Civ.P. 60(b) motion
presenting the District Court abused its dlscretLon in mlss'tatmg facts and law applicable to the state
post-c‘c_)mctLon filings. First Rule 60(b) relief 'was denied on April 20, 2018, which Petitioner did not
receive until after he filed the April 21, 2018 certiorari. On April 27‘, 2018 Petitioner filed a motion
for reconsideration with the District Court to alter its April 20, 2018 judgment. The Court denied relief:

on July 3, 2018, but in doing so noted in its memorandun "AEDPA's limitation period does not

toll upon the filing of a motion for DNA testing" [referring to Petitioner's §9543.1 PCRA
petition for DNA testing]. Petitioner then filed a timely appeal on July 23, 2018 vhich was denied on
Novenber 29, 2018.. [Petitioner's motion to 'stay the appeal/C.0.A. ‘proceedings pending second Rule 60(b)
review was also denied on the same date].

‘ During this time period, on or around April 29, 2018 vhile researching updated District Court and
Court of Appeals case law in the SCT-Albion Taw L:'Lbrary1 to see if the Courts under the Third Circuit's
jmisdiction gave a new prevailing opinion on whether state post—conviction INA petitions tolled AEDPA's

" limitation period while on state review - since the below District Court previously held "it did not. to11"

and "was a matter of first impression in this Circuit"- Pétiticner came across the opimion of McGee v.

1. Petitioner is only afforded law library once per week for 1% hours to utilize word processors,
research camputers/books and photocopying. The library is consistently closed due to staff shortage and
lack—downs. He has to rely on family for legal research and this should be taken into consideration.



Johnson, 2018 U.S. Dist. LEXIS 12095 (D.N.J. Jan.v 26, 2018) vhich held New Jersey's post-tonviction TNA
testing statute N.J.S.A. §2A:84A-32(a) constituted a If;)rm of post-conviction review as to toll AFDPA's
limitation period pursuant to §2244(d)(2). This was the only updated opinion in the Third Circuit's
JumsdlctLon at this time.

The McGee opinion bmefly outlined §2A:84A-32(a), but not its entirety. Due to this, Petitioner
was unable to compare §2A:84A-32(a)'s statutory scheme to that of §9543.1, he immediately requested his
Aunt Cynthia Reiman to locate §2A:84A-32(a) in its entirety, as well as the post—conviction DNA statute
in Delaware and the Virgin Islands. After numeroﬁs attempts at locating the correct statute, Mrs. Reiman
was able to locate §2:84A-32(a) and forwarded it to Petitioner, which he recgived on June 20, 2018. Mrs.
Reiman was unable to locate Dé]auarej.'s and the Virgin Islands. Mrs. Reiman had occasion to speak w1th '
Peﬁtioner's Cousin Amanda Carrasco who offered to assist 1n the search. Mrs. Carrasco located Delavare's
post-conviction INA gtatute Title 11, $4504, vhere she forwarded it to Mrs. Reiman via emil, where upon
she forwarded.it to Petitioner on or around July 17, 2018, Neither Qere able to locate the Virgin Islands'
statute at this time. B.oth have signed affidavits attesting to the above facts. o

During this time period Mcs. Reiman and Mes. Carrasco were searching for all the post-conviction TNA
statutes, Petitioner researched every old Third Circuit Court of Appeals case file in the SCI-Albion law
library, when he was permitted to do so. After months of fruitless searching, he was able to locate two
District Court opinions in .Pennsylvama and Delaware that held the time period during which a post—conviction
TNA testing petition is pending on state review will toll AEDPA's limitation period pursuant to §2244(d)(2)
as it constL’ufteS a form of "post—conviction or otherv collateral review with respect to the pertinent
judguent."l

In Santiago v. DiGuglielmo, 2010 U.S. Dist. LEXIS 100773 (E.D.Pa. Aug. 18, 2010) and Santi ago

V. DiGﬁglie]mo , 2010 U.S. Dist. LEXIS 100760 (E.D.Pa. Sept. 23, 2010) the District Court held that

the time period during which Santiago's §9543.1 'PCRA petition for DNA testing was on state review tolled

~ AFDPA's limitation‘period pursuent to §2244(d)(2). In Wolf v. Carroll, 2005 U.S. Dist. LEXIS 22605

(D.DE. Cct. 5, 2005).the District Court held Wolf's post—conviction TNA testing motion tolled ARDPA's
limitation period while it vas on state review under §2244(d)(2).

Still unable to locate the Virgin Island's statute, Petitioner obtained mmerous addresses from Mrs.
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Reiman for state and federal agencies and wrote over 15 letters inquiring into the Virgin Islands' statuite,
which as of this date, ithere has.been no response.

After the discovery McGee, Santiago and Wolf, Petitioner received notice fram Mrs. Reiman on

August 10, 2018 that she located the Virgin Islands' statute, Title 5, V.i.C.A. §4210 md‘$mitted another
affidavit attesting to such facts.

Extraordinarly, it is apparent New Jersey's and Delware's post—conviction INA testing statutes mirror
that of Permsylvania's in their statutory constructioﬁ and effect, requiring the same prerequisites to be
met in order to obtain DNA testing, that the petitioner must firmly establish their innocence in light of
the evidence presented at trial prior to.bejng permitted to receive TNA téting, and once the testing is
granted and the results thereof infact establish the petitioner's imocence, each petitioner in each state
must file a subsequent rﬁotlon for a new trial based on the results in a separate proceeding. Most relevant
is that all of the pc;st-convictlon DNA testing statutes under the Third Circuit's jurisdiction [PA, N.J.,

DE, V.I.] toll AEDPA's Hmtaﬁon period while they are on review as they afe a form of "post-cénvictlon
or othér collateral review" pursuant to §2244(d)(2). |

It was the opinions in McGee, Santiago, and Wolf, and the research of Mrs. Reiman and Mrs.

Carrasco that prompted Petitioner to file his se;ond Fed.R.Giv.P. 60(b) motion on August 22, 2018 as it
is extraordinary the below District Court held that a petition for post-conviction TNA testing under §9543.1
did not toll ARDPA's limitation period” and "was a matter of first impression within the Circuit" as that
was clearly incorrect when the Court held Petitioner's habeas petition untimely filed. The Third Circuit's
then governing precedent and nlie of 1;aw on October 14, 2015 held that a petition for post—conviction DNA
testing in Pexﬁsylvania, Néw Jersey, Delaware and the Virgin Islands tolled AFDPA's limitation period while
they were on state review‘. It is extraordinary the below District Court and Court of Appeals did not correct
this issue on firs£ appellate review when Petitioner exhaustively asserted his §9543.1 PCRA petition for |
"DNA testing tolled AFDPA's limitation period, rendering his habeas petition timely filed.

~ From the below District Court's October 14, 2015 judgment and all the way up till its July 3, 2018
judgment denying first Rule 60(b) relief, the Court stated "AFDPA's limitation period does not toll upon
the filing of a motion for DNA testing pursuant to §9543.1." Such a finding by the Court is e)rttaordjllary

in light of the fact ever District Court within the Third Circuit Court of Appeals' jurisdiction, including
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the Faétern, Western and Middle District of Permsylvania [except the below Judge Caputo] all hold such a
petition does in fact toll AEDPA's limitation period while state review and a §9543.1 PCRA petition is
considered a postconviction review proceedﬁng under state law. v _

The below District Court had jurisdiction and full discretion to &orréct this manifest error of law
and miscarriage of justice after it became, plainly obvious the Court's previous procedural rulings are
erroreows. This procedural ruling created a hardship upon Petitioner as he was unlawfully denied his precious
'right to a habeas review proceeding on his substantial constitutional claims that warrant the overturning
of his convictions. Yet, when presented with t'hls extraordinary issue, the Court dénied Rule 60(b) reiief
on Awgust 31, 2018, stating it Macked jurisdiction” due to the pending appeal before the Court of Appeals.
(APPENDIX D). 7 |

Upon receiving the District Court's denial, Petitioner filed a motion to stay the pending appeal/C.0:A.
proceedings on S(;_ptember 16, 2018 with the Court of Appeals so the District Court could have jurisdiction
to review and grant Rule 60(b) rellef The request for a stay of the pending appeal/C.O.A. was denied on
Decenber 13, 2018. |

Petitioner then filed a hoﬁon to reopen his second Rule 60(b) motion on December 22, 2018 now that
the Court: of Appeals no Longer had jurisdiction. On February 7, 2019 the District Court denied relief for

"lack of jurisdiction" and never addressed the issue of §9343.1 tolling AEDPA's limitation period. .
(APPENDIX C). Petitioner then filed a métion for reconsideration on Februarzy 14, 2019. On March 5, 2019
the Court denied relief. (APPENDIX B). A timely notice of appeal was filed on March 28, 2019 and a C.0.A.
was denied on September 9, 2019 (APPENDIX »AY) . The Court of Appeals never addressed the issue of §9543.1
tolling AEDPA's limitation period, but did agree the District Court's procedural rulings were erféneous as
every District Court within its jurisdiction has ruled the opposite on this issue, thereby acknowledging
there is a conflict within its jurisdiction as to create a plann and obvious vic?lation of Petitioner's
Equal Protection and Due Process rights. A petition for Rehearing and/or Rehearing Fn Banc was filed on
September 19, 2019 where Petitioner asserted the Court failed to address this intercircuit conflict and
| mani fest injustice. Rehearing was denied on October 16, 2019 (APPENDIX E).
Tre below District Court and the Court of Appeals abused their discretion, resulting in a manifest

injustice as Petitioner was denied his constititional right to a Federal Habeas Corpus reviev) proceeding.
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For this obvious error to have occurred and to have been ignored on appe]Jat;e review should shock this
Court's sense 'of judicial fairness and ethics. This error is most serious as Petitioner is serving two
consecutive life sentences and was precluded fram having his meritérious constitutional claims heard on
Federal Habeas Corpus review. | |
leaving this manifest injustice uncorrected will mdmmne the public's confidence in the judicial
prbcess and support the current status quo of the Court of Appeals for the Third Circuit that a petitioner’'s
right to a Federal Habeas Corpus can be unlawftﬂly.suspended by a District Court for no reason. Such an
arbitrary deprivation of Petl‘dénér's basm rights to a habéas .ccorpus proceeding is unconscionable, yet easily
correctable. Here, that being the restoration of Petitioner's constitutional right.t‘o a Feﬁeml Habeas CofpusI
review bprjoc%ding on the merits.
A reasonable jurist would conclude the below Courts abused their discretion in denying Petitioner
his right to a Federal Habeas Corpus review proceeding on the merits. Additionally, a reasonable jurist
' woﬁld further conclude the below District Courts abused their discretion in refusing to correct this obvious
error when they were put on notice that the bélow Courts' procedural rulings are in direct conflict with the
highest court of the state, every District Cowrt under the Third Circuit's jurisdiction, Court of Appeals
and this Honorable Court.
Simply put, Petitioner did everythiné required of him under state and federal law to advance his
constiuﬁml c]aiqs, exhausting all state remedies, in a timely fashion as prescribed by law, yet vhen
he arrived at the Federal Habeas Corpus stage the below District Court deqied him his right to be heard on
the merlts Every stated reason for denying a merits determination by the Diétr.i.ét Court is unéupported by
the law. Prior to, during, and after the District Court gave its opinion to dismiss Petitioner's habeas’
petition, it was well settled law that a §9543.1 PCRA petition in Pennsylvania tolled AEDPA's ]inritatjoh
., period pursuant to §2244(d)(2) as the highest court of ﬁ\le state holds that a §543.1 PCRA petition is .
considered a "post-conviction review proceeding”. This vas not a "matter of first impression"”, nor was "there
a conflict within the Third Circuit" on this issue. The below District Court is the only Court to have ruled
the v\éy it did, thereb& being the sole creator of this conflict now before this Honorable Court which has
been at the cost of Petitioner's constitutional rights being violated. | |

Petitioner prays this type of error will be resolved so it does not happen to ancther petitioner. :
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REASONS FOR GRANTING THE PETITION

I. The Court of Appeals erred by not accepting the Pemnsylvania Supreme Court's interpretation of
state law where the Supreme Court holds that Pennsylvania's Post—Conviction DNA Testing provision
constitutes a post—conviction review proceeding under the State's Post—Conviction Relief Act,
thereby tolling AFDPA's limitation period while such review is sought.

In Pennsylvania, the Post-Conviction Relief Act ["PCRA"] 42 Pa.C.S. §§ 9541-9546 is the only means
to collaterally attack a state court.conviction. Any post-conviction petition is evaluated under the PCRA,
" regardless of the title of the document filed. "The legislature's intent was to make the PCRA the exclusive
vehicle for obtaining collateral review and relief which encompasses all other comon law remedies.”

Commonwealth v. Cruz, 851 A.2d 870, 875 (Pa. 2004). "Allmotions filed after the judgment of sentence

is final arev to be construed as PCRA petitions." Commonwealth v. bTaylor, 65 A.3d 462, 466 (Pa. Super.
2013). | | |

In 2001 42 Pa.C.S. §9543.1 (APPENDIX H) ves enacted to provide post-conviction DNA testing under
tﬁe PCRA. The statute is fégarded as a remedial provision and interpreted liberally in favor of those who
" are intended to benefit therefrom, those wrongfully convicted of a crime. Numerous prereq\ﬁsit% must be
met in order to entitle a petitioner to such DV testing; nanely: | |

(©)(2)(1) assert the applicant's actual innocence of the offense for which the applicant was
convicted; and
(3) present a prima facie case demonstrating that the;
(ii) DNA testing of the specific evidence, assuning exculpatory results would establish;
(A) the applicant's actual innocence of the offense for which the applicant was convicted;
(d)(1). . .the court shall order the testing requested. . .after review of the app].‘ix:ant's trial,
that the: ' '
(iii) motion is made in'a timely mamer and for the purpose of demonstrating the applicant's
actual innocence. . .
(2) The court shall not order the testing. . .(a) if, after review of the applicant's trial,

- the court determines that there is no reasonable possibility that the testing would produce
exculpatory evidence that:
(i) would establish the applicant's actual innocence of the offense for which the apphcant was
convicted. (See APPENDIX H for full Text)

Moreover, Pennsylvania Courts hold that the §9543.1 PCRA petition for TNA testing must establish that
no juror being presented with the evidence provided at trial and the exculpatory DNA results would convict
petitioner beyond a reasonable doubt of the Judgment for which the petitioner is imprisoned under. In

Commonwealth v, Conway, 14 A.3d 101, 109 (Pa. Super. 2011) the Court held:

". . .the prim facie requirement set forth in §9543.1(c)(3) and reinforced in §9543.1(d)(2)
requires that an appellant demonstrate. . .a 'reasonmable possibility' that 'favorable results
of the DNA testing would establish the applicant's actual innocence'. . .The definition of
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'actial imnocence' that is to be applied in the evaluation and effect of the new evidence is
that articulated by the United States Supreme Court in. . .Schlup v. Delo, 513 U.S. 327. . .
that the new evidence must make it 'more likely than not that no reasonable juror would have
found him guilty beyond a reasonable doubt.'"

The Permsylvania Supreme Court clarified that a §9543.1 PCRA petition for DNA testing is not "akin

to a discovery request” in its statutory purpose and how it is reviewed by a PCRA Court. In Commonwealth

v. Scarborough, 64 A.3d 602 (Pa. 2013) the Court held:

"It is because of this explicit demarcation between the culmination of the DNA testing litigation
and the commencement of the litigation of a later filed PCRA petition [after testing has been
granted and exculpatory results arising therefrom] that we must reject the Superior Court's
analogy of an order granting DNA testing to a trial court's ruling on a discovery motion during
the pendex:y of a PCRA petition. In the latter situation, a trial court's order granting a PCRA
petﬂnoner s discovery request does not end the PCRA proceeding, as after discovery has been
conducted, further litigation on the claims raised in the petition will inevitably follow.
Consequently, the discovery request order is but a step in the overall litigation process on
the merits of the underlying substantive claims raised in the PCRA petition. However. . .an
order granting a motion for DNA testing terminates the existing process between the parties and
decides the merits of the sole claim in the motion."

In Derrickson v. Del. County DlSt. Atty s Office, 2006 U S. Dist. LEXIS 51476 (ED.Pa.

Jan. 26, 2006) the Court held:
", . .request for examination and testing of evidence [dlscovery] does not fall under - the post—
conviction DNA testing provision of 42 Pa.C.S. §9543.1. Rather, it falls under the category of
a discovery request which is not permitted under the PCRA except upon leave of court with a
showing of exceptional circumstances. 42 Pa. C.S. §9545(d)(2)."
Though a §9543.1 PCRA petition for DNA testing is a "separate and distinct claim” of relief compared -

to those claims brought.mder §9543 [every other claim], under the PCRA a §9543.1 petition is still a post-

conviction remedy in Pennsylvania. In Commonwealth v. Brooks, 875A.2d 1141, 114648 (Pa. Super. 2005)
the Court clarified what "separate and distinct” means in the context of claims brought purstant to §9343.1

and §9543

"Appellant's petltLons were filed pursuant to §9543.1; his 'Crawford' claim would have to be

raised separately, in a timely PCRA petition. Appellant cannot use section §9543.1 to raise

extraneous issues not related to DNA testing in an effort to avoid the one—year time bar. We

have held that a [9543] PCRA petition camnot be used to meke a motion for DNA amalysis; and

reverse is surely true as well. Although section 9343.1 is contained within the PCRA, a motion

for forensic DNA testing evidence filed there wnder is clearly separate and dlstlnct' from a
" petition filed pursuant to other section of the statute [9543]."

"Separate and distinct” means claims brought pursuant to §9543 camnot be raised in a §9543.1 petition,

and vice—versa, as a §9543 petition falls under the PCRA's one-year jurisdiction time bar, which §9543.1

does not. Commonwealth v. Williams, 35 A.3d 44, 50 (Pa. Super. 2011).
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. Pemsylvania Courts have stated a §9543.1 PCRA petition for DNA testing is a form of post—conviction
relief under the PCRA in Pemnsylvania "because any exculpatory results arising from the DNA testing would

be erough to establish actial innocence of the crimes convicted of." Commonwealth v. Wright, 14 A.3d

7%, 813-14, 819 (Pa. 2011). See e.g.:

Williams v. Frie County Dist. Atty's Office, 88 A.2d 967, 969-70 (Pa. Super. 2004)

("Williams' [9543.1] petition constitutes a request for post—conviction relief); Commonwealth
"v. Williams, 909 A.2d 383, 384, n.1 (Pa. Super. 2006) ("Motion for DNA testing constitutes

a post—conviction petition under the Post Conviction Relief Act.'"); Commonwealth v. Slowe,

2019 Pa. Super. Unpub. LEXIS 3174 (Pa. Super. Aug. 2019) ("Motion for post—conviction DNA

testing considered post-conviction petitions under the PCRA.™)

Thaugh Pennsylvania has "flexibility in deciding what procedures are needed in the context of post-

conviction relief" Dist. Atty's Office v. Osborme, 557 U.S. 52,  (2009), to be sure a §9543.1

P(RA petition constitutes "post—conviction or other collateral review" as to toll AFDPA's limitation period

purswant to 28 U.S.C. §2244(d)(2) (APPENDIX F), in Duncan v. Walker, 533 U.S. 167, 176 (2011) this

Caurt held

""'State post—conviction review' means all collateral review of a conviction provided by a state
. .Congress also may have employed the construction 'post—conviction or other collateral' in
recognition of the diverse terminology that different states employ to represent the different
“forms of collateral review that are available after a conviction. In sone jurisdictions, the term
'post—conviction' my denote a particular procedure for review of a conviction that is distinct
from other forms of what is considered post—conviction review.

Judicial re-exaninatlbn of Petitioner's conviction is exactly what occurred when the PCRA courts
- reviewed his §9543.1 PCRA petition for DNA testing where they stated:

s /
"Further, §9543.1 provides that the Court shall not order TNA testing if after review of the
record of the applicant's trial, the court determines that there is no reasomable possibility
that testing would establish the applicant's actiml innocence of the offense for which the
apphcant was convicted."

"Further, the undersigned judge was trial and PCRA Judge in this matter and is fully familiar
with the record in this case. Following a review of the record, the court is convinced that no
reasonable probability exist that a DNA test of the victim's fingernails would establish the
defendant's innocence." Id. PCRA Court January 7, 2012 order denying PCRA DNA testing.

The Pennsylvania Superior Court made the following statement in affirming the PCRA Court's denial of
P(RA INA testing on Jime 20, 2013:
"Ihetrialcomtaés&sed&erequstin]ightof&etdalrecord, to see if there was a
reasonable possibility that the testing would establish his actiml innocence. Its clear from
the statute that a cowrt shall not order INA testing if, after review of the applicant's trial,

it determines that there is no reasonable possibility that the testing would produce
exculpatory evidence that would establish his innocence of the offense."
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Rased on the above, Petitdioner's §9543.1 PCRA petition for DNA testing was filed "colla t' to

and "outside of the direct appeal process,"” which involved a form of "judicial re—examination" of the trial
record and conviction in the pursuit of establishing his innocence as to constitute a petition for "post-
conviction or other collateral review" under §2244(d)(2). |

On August 10, 2015 the Magistrate of the below District Court: stated in her Report and Recomendatiion
"Pennsylvania State Courts have recogllized. . .a motion for post-conviction DNA testing is considereda - -
post-conviction petlﬁon under the PCRA," yet in the same breathe held such a petition was not a post—
convi‘ction peﬁtlon under state law. Thisplain and obvious error infected the entire habeas reviéw
proceeding from that point on as the District Court adopted the Report and Recommendation, dismissed the
habeas petition as "untimely filed", denied a C.0.A. and the Court of Appeals ignored this issue altogeﬂm_‘.

The highest court of Pennsylvania, the Supreme Court, holds that a §9543.1 PCRA petition for DNA
testj_ng constitutes post-eonviction review under the Post Conviction Relief Act, thereby requiring a: federal .
habeas court to accept the Supreme Coﬁrt's interpretation of its own law. "A statecourt's interpretation

of state law. . .binds on federal court sitting in habeas corpus” Bradshaw v. Richey, 546 U.S. 74,

76' (205) and that "principlesof comity require federal courts to defer to a state's Jjudgment on issues

of law, and more pafticularly, on issues of state procedural law." Engle v. Issac, 502 U.S. 107, 128-

29 (1982).
Moreover, "it is not the province of a federal cowrt to re—examine state court determinations on

state law questions.” Estelle v. McGuire, 502 U.S. 62, 67-68 (1991). McGuire, thus forbids habeas

courts from second guessmg a state court's resolution of a state law question, yet that is exactly what

that below District Court and Court of Appeals did by refusing to accept the Pemnsylvania Supreme Court's

- interpretation of its own law which holds that a §9543.1 PCRA petition for DNA testing constitutes post-

conviction review as to toll AFDPA's limitation period pursuant to §2244(d)(2).
Section §2244(d)(2) provides:
"~ "The time during which a properly filed application for state post—conviction or other
collateral review with respect to the pertinent judgment or cla:un lS pending shall not be
counted toward any period of limitation under this section."
Reading this language to require the state post-convictidn proceeding raise the claims pre_sente‘d
in the habeas petition ignores the word "judgment” in the statute. Any properly filed "state post-conviction
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or other collateral review" cha.'llengmg the judgrent for which the petitioner is incarcerated tolls the
time to seek federal collateral review pursiant to 28 U.S.C. §225. (APPENDIX G).

It is well settled a petitioner's cléim bf actual innocence can constitute the basis for federal
habeas relief when combined with an independeit cénstitutional error that occurred at trial. See Herrera
v..Collins, 506 U.S. 390 (1993). A §9543.1 PCRA petition for TNA testing is just that, a claim of actual
imnocence during state past—convi(ﬁijon review, which in turn is a claim for federal habeas r¢]ief. As such,
the claim must be properly exl‘austed prior to seeking habeas review in order to avoid a procedural default.
Failure to exhaust such state post—conviction review will also bar a petitioner from seeking DNA testing
on federal habeas review under Rule 6 of the Rules Governing §22% cases.

Here, Petitioner timely filed his §9543.1 PCRA petition for DNA testing as prescribed by Pemnsylvania
law, extusting his state renedies prior to seeking federal habeas review vhere he brovght forth the claim
of his innocence — among other constitutional claims — yet he was denied the privilege of tolling AFDPA's
Limitation period pursuant to §2244(d)(2) while it was on state review.

The below District Court and Court of Appeals erred in ﬁot accepting the Permsylvania Supreme Court's
interpretation of its own law. The det:1$10ns of the above Courts are in conflict "with a decision by a |
state _cdn‘t of last resort" and "has_so far departed from the accépted and usual course of judicial

proceedings, as to call for an exercise of this Court's Supervisory Power."
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II. The Court of Appeals erred by finding one or more, new or old decisions of a U.S. District Court,
Court of Appeals and this Honorable Court do not constitute an intervening change in the law which
govern Petitioner's case, as understood and applied by the below District Court and therefore did
not warrant Rule 60(b) relief.

As stated in the "Statement of the Case," when the below District Court dJsmssed PetltLoner s habeas

petltLon as unbmaly filed, the Court stated:
"Such a post—conviction petition [9543.1] did not toll AEDPA's limitation period; issue of first
impression with the Cowrt; the Courts have been split on this issue; the issue of vhether a
motion for post-conviction DNA testing constitutes a "properly filed application for. . .other
collateral review' under section 2244(d)(2) is an issue of first impression in this Gircuit;
this Court considered as a matter of first impression the narrow issue of whether a post—
conviction request for DNA testing under 42 Pa. Const. Stat. §9543.1 constituted a 'properly
filed application for. . .other collateral review; the motion could not operate to toll the one-
year statute of limitations to file a writ of habeas corpus in federal court; AEDPA's limitation
period does not toll upon the filing of a motion for DNA testing."

The above statements establish the District Court was under the be]ief , and of the opinion, that no

other Carrt under the Third Circuit Court of Appeals' jurisdiction had ever addressed the question of
whether a §9543.1 PCRA petition for DNA testing constituted "post-conviction or other collateral review"
as to toll AFDPA's limitation period pursuant to §2244(d)(2). Meaning, there was no opinion for the Court
to defer to, that it was "a matter of first impression in the Circuit."

Instead of relying on the Permsylvania Supreme Court's holding that a §9543.1 FCRA petition for DNA
testing constitutes post—conviction review, as well as reviewing the opinions of the sister District Courts,
Court of Appeals and this Court, the below District Court looked to the Court of Appeals for the Seventh
and Eleventh Circuit. Such a dec_ision to rely on outer—circuit opinions is most alarnming and egregious as
those opinions were made in reference to the DNA testing stablte of those partbcular states under the
Severth and Eleventh Circuit, not Permsylvania.

Therefore, the below District Court did not rely on any opinion of the highest court of the state,
any sister District Courts, nor the Court of Appeals and this Court. As such, any opimion, whether one
or mare, new or old would constitute an intervening change in the law that governed Petitioner's case -

) 'becau_se the District Court made its decision to dlsmss Petii_:ioner"s'}abeas petition based upon the opinions
of the Court of Appeals for the Seventh and Eleventh Circuit which do not govern Petitioner's case.

Tt is extraordinary the below District Court would look outside of the Third Circuit's jurisdiction:

for guidance on an issue that dealt exclusively with Pennsylvania statutery law being applied to federal
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Statutory law vhen this question of lav was well-settled within the Third Circuit. This vas not an "issue
Qf first impression," nor was there any. type of conflict on this question of law, that is to say, until
the District Court chose to create a conflict where one did not exist.

Because of the below District Court's extraordinary decision to ignore the-law of the highest state
court and its refusal to review the well-settled law within the Third Circuit Court of Appeals'’

juriédiction on the issue of a post—conviction petition for DNA testlng tolling AEDPA's limitation period,

ﬁle newly discovered opimion of McGee v. Johnson, 2018 U.S. Dist. LEXIS-12995:(D.N.J.:Jan. 26, 2018)
constituted an intervening change in the law governing petitioner 's case as applied by the District Court.
Tt was the opinion of McGee that prompted an mmedlate review of every Third Circuit Court of

Appeals' opinion on post-conviction DNA testing in Pennsylvania, New Jersey, Delaware and the Virgin
Islands, and vhether they tolled AFDPA's limitation period while on state review. An assertion Petitioner .
exhawstively pleaded throughout his entire habeas proceeding prior to f1]_mg for second Rule 60(b) relief.
Upan the assistance of family — after discovery of McGee — mmerous District Court and Court of
Appeals for the Third Circuit opinions were diécovered, all of which hold a §9543.1 PCRA petition for DNA
testing constitutes post-conviction review as to toll AEDPA's limitation period pursuant to §2244(d)(2).
This is also the case for those posf*convictlon DNA statutes in New Jersey, Delaware and the Virgin Islands.
© See e.g. below: :
Santlago v. D1Guglle1mo, 2010 15.S. Dist, .LEXTS 1(1)773 (8D.Pa. Aug. 18, 2010); Palmer v.
DA Office, 2017 U.S. Dist. LEXIS 129023, *10 (WD.Pa. Aug. 14, 2017) ("[Vbtlon for DNA testing testing
.constitutes a post—conviction petition under the PCRA"); Accord Edwards v. Dougherty,
2014 U.S. Disti LEXTS 130425 (WD.Pa. Aug. 13, 2014); Wade v. Monroe County Dist. Atty.,
2018 U.S. Dist. IEXIS 100293 (MD.Pa. June 15, 2018); Laughman v. Pennsylvania, 2007 U.S.
Dist. LEXTS 60079 (ED.Pa Aug. 16, 2007); Young v. Phila. County Dist. Atty's Office,
341 Fed. Appx. 843 (3d Cir. 2009); Grier v. Klem, 591 F.3d 6/2, 679 (3 Cir. 2010); Hadjar’
Brooks, 2008 U.S. Dist. LEXIS 890% (ED.Pa. Oct. 30, 2008); Oliver v. McGrady, 2012°U.S.
Dist. IEXTS 151487 (MD.Pa. Oct. 22, 2012); Foy v. Lamas, 2013 U.S. Dist. LEXIS 30210 (WD.Pa.
March 6, 2013); Privolos v. Montgomery County DA Office, 2018 U.S. Dist. LEXTS 25590

(ED.Pa. Feb. 15, 2018) ("9543.1 petition a co]Jateral attack on his conviction and judgment
of sentence'").

‘Under the unique facts of this case, all of these opinions, new and old, are an intervening change
in the law of Petitioner's case in how the below District Court understood and applied the law. This is
50 becawse the District Court and Court of Appeais did not apply any law of the highest state court, nor

any of the well-settled law of the Court of Appeals for the Third Circuit and this Court.
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Tt was reasonable for Petitioner to have filed his second Rule 60(b) motion when he did. The below
District Court's application of the statutory state and federal law is unconstitutional and an abuse of
discretion resulting in a manifest miscarriage of justice. The "previous ruling which precluded a merlts
determimation was in error™ and as such, the District Court had authority and a obligatlén to grant relief

but once again chose to ignore the prevailing rule of law. Gonzalez v. Crosby, 45 U.S. 524, 532

(2005). This is most extraordinary.
Surely, the "risk of injustice to the [Petitioner]" and the "risk of undermining the public's

confiderce in the judicial process” was never considered when the below District Court and Court of Appeals

denied Rule 60(b) relief. Buck v. Davié, 137 S.Ct. 759, 778 (2017). The Respondent "has experienced
a indfall vhile. . .[Petitioner] has been deprived — contrary to congressional intent — to his valuable
'right to oe fu]l round of federal habeas review." Gonzalez, 545 U.S. at 34l.

A reasonable jurist would conclude Rule 60(b) relief is warranted in this case under the extraordin'arf
circunstances herein as the below Dist;ict Court and Court of Appeals abused their discretion and violated
Petitioner's Fqual Protection and Due Process rights in d:Lsmssmg his habeas petition.

The Court of Appeals has so far departed from the a@ptd and usual course of judicial proceeding
and decide’d an mportant question of federal law — [one or more, new or old decisions of a court do not
conétiﬁjte an intervening change in the law where the District Court refused to review and apply well
settled law of the Circu_it where the Court's jurisdiction ]iqs] — that has not been, but should be, settled

by this Court, as to call for an exercise of this Court's Supervisory Power.
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OT. The Cowrt of Appeals erred in findings it is permissible for a District Court to unlawfully deny
a petitioner his right to a full Federal Habeas Corpus Review Proceeding in violation of the
U.S. Constitution, and that such a violation does not constitute an abuse of discretion or a
manifest miscarriage of justice when the habeas petition was timely filed.

In denying Pet'Lt'LQDEI‘ ‘a Certificate Of Appealability ["C.0.A."] (APPENDIX A) the Court Of Appea_'gs
acknowledged the below D.:strn:t Court's reason for dismissing Petitioner's habeas petition is in diréct
conflict withevery sister District Court and Court of Appealé opinion on whether a §543.1 PCRA petition
far DNA testing tolls AFDPA's limitation period. The Court of Appeals also acknowledged the District Court's
opinion was given after the law was well settled w1ﬂn_n the Circuit, establishing Petitioner's habeas
- petition was m fact timely filed ,A thereby violating his Equal Protection, Due Process and Cruel and Unusual

Punishment rights under the United States Constitution.

(a) Timeliness of Peﬁt[oner's Habeas Petition: Under Pennsylvania law, a judgment.becomes final
at the conclusion of direct review, or the time for seeking review, which is 90 days, Here, the Pennsylvania
Supreme Court denied direct review on December 28, 2007. Petitioﬁer had until March 27, 2008 to petition
for a writ of certiorari, making his conviction final on March 28, 2(D8.. Pet'Lt_:'Loner's habeas petition was -
filed on Septenb& 17, 2013, but a statutory tolling s applicable for the time period between March 27,
2008 and September 17, 2013. '
 Petitioner filed his first §9543 PCRA petition on December 11, 2008, which vas 259 days after his
cmv:ictioﬁ became final. This tolled AEDPA's limitation period from December 11, 2008 until July 25, 2011
vhen the Pennsylvania Supreme Court denied allocatir. Petitdioner had 106 days remalnmg on AFDPA's
limitation period to file his habeas petition. 4

Petitioner filed his §9543.1 PCRA petition for DNA testing and a second §9543 PCRA petitlén on August
31, 2011, within 60 déys of first PCRA review. This further tolled AEDPA's limitation period until December
3, 2013 when the Pennsylvania Supreme Court demied allocatur. Petitioner had 72 days remaining on AFDPA's
1imitation period to file his habeas petition,‘ making his habeas petition timely filed on September 17,
2013 vhen he filed it and sought stay and abeyance protection pending final review of the §9543.1 ’PGRA '
_petition for DNA testing and his second §9543 PCRA petition by the Pennsylvania Supreme Court.
A habeas petitioner is .entitled to atleast "one full bite," at least one meaningful opportunity for

review in a District Court and Court of Appeals. Duncan v. Walker, 121 S.Ct. 2120,. 2135 (2001). A1l
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prismers deserve one federal court appéal as of right of their federal constitutional claims. "The writ’

. .comands general recogniﬁon as the essential remedy to safeguard a citizen against imprisorment by

state or mation in violation of his constitutional rights." Darr v. Burford, 339 U.S. 200, 203 (1950).
"Dismissal of a first federal habeas petition is a particularly serious matter for that dismissal denies
the petitioner the protections of the Great Writ Entirely, risking injury to an Jmportant interest in humn

liberty." Lonchar v. Thomas, 517 U.S. 3l4, 324 (1996).

Because a state petitioner has a constitutionally prdtected right to one full federal 'habeas corpus
review proceeding, a Court of Appeals has an inherent duty and judicial cath to ensure that the 'right to
" a habeas review proceeding is properly restored to a petitioner when it was unlawfully suspended by a rogue
District Court. Othervise, there would be no accoutability in vindicating a viclation of a pet'Ltionell"'s‘ |
cmstit;ltima]ly protected right. |

Dignissing a petitioner's federal habeas petition as "untimely filed" when it was acb.hlly timely
filed under state and federal law — as here — is an abuse of Adiscretion resulting in a manifest miscarriage
of justice. Such égregious condut:t of a District Court must be ‘corrected by a Court of Appeals. Yet here,
the Court of Appeals for the Ihird Circuit has failed to do so, thereby contjnu:mg the proposition that
is it permissible for a District Court to violate a Petitioner's right to a Federal Habeas ‘Corpus procéeding
in violation of Article I, Section 9 of the United States Constitution.

The Court of Appeals has decided an important question of federal law — [its permissible for a District
Court to unlawfully suspend a petitioner's right to fedérél habeas review in violation of the |
Cnstitution] — that has not been, but should be, settled by this ‘Gourt and decided an important federal

: qtestion in a way that conf]id:s with relevant decision of this Court.
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IV. The Court of Appeals erred in not granting a Certificate of Appealability. A reasocanble jurist
wauld debate and/or conclude Petitioner met the standards for relief under Rule 60(b) in light of
the extraordinary circumstances of this case that has never occurred to another habeas petitioner
on Federal review.

" A Certificate of Appealability ["C.0.A."] is required to challenge an order denying a Rule 60(b)
motin. A Court of Appeals may issue it if the petitioner had made a substantial showing of the denial

of a constitutional right. Barefoot v. Estelle, 463 U.S. 830, 893 (1983). The petitioner must "show

that reasomable jurist would debate whether the‘ petition should have been resolved in a djfferent.mamer
or that the issue presented were 'adequate to deserve encomageuent to proceed further.'" Slack v.
McDaniel, 529 U.S. 473, 484 (2000). |

Obviously, issues of fact or law that the District Court itself found to be close, difficult, of first
impression, subject to conflicting oﬁtccmm, or simply a matter of judgment beyond simple deduction from
applicable legal precepts provide sufficient substance to require a C.0.A. BarefooE, 463 U.S. at 8%.
Although a matter may be well-settled adversely to the petition in the relevant District Court or Court
of Appeals, the fact that other. coequal or higher Courts have reached conflicting views suffices to require

a C.0.A. See Lynce v. Mathis, 519 U.S. 433, 436 (1997).

Among other identifiable reasons for granting a C.0.A. are (1) the legal question presented by the

petitioner has ﬁeVer before been decided by the Circuit Court [Houston v. Lack, 487 U.S. 266, 260 '

(1988) discussing lower court's grant of C.0.A. on "'question of first impression’ in the jurisdiction'"];
(2) there is a split ofi the question among different panels or different district judges in the same court
[Barefoot, supra, 463 U.S. at 893, n.4 — C.0.A. should issue on claims "'debatable among jurist of
reason'"]; (3) the same or similar issﬁe had been resolved favorably to a petitioner by a state court,

a district judge in another dist:rict, or a panel in another circuit [Lozada v. Deeds, 498 U.S. 430,

431-32 (1991) "Court of Appeals erred in denying [petitioner]. . .a C.0.A." because "at least two Court
of Appeals have presumed prejudice in this situation"]; (4) a reasonable .doubt exists as to vhether the
district court fully and fairly adjudicated the mi:ter, given the actiohs of the district court.

Here, a reasonable jurist would debate that the District Court's February 7, 2019 and March 5, 2019
orders should have been resolved in a different manner. A reasonable jurist would also deba.te that

Petitioner has established extraordinary circumstances that warrant Rule 60(b) relief.
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Petitionei' established equitable factors warranting relief of the claims presented in his second Rule

60(b) motion as prescribed by this Court in Buck v. Davis, 137 S.Ct. at 778.

| (1) there is a clear risk of injustice in unlawfully denying Petitioner his right federal habeas review.
Such a violation of Petitioner's constititional r‘ights would undermine the public's confidencé in the
judicial process; (2) an extreme and unexpected hardship would, and has been, me:Lcted upon Pettfioner _
vhere he was-denied a merits determination on his éonstihxtional claims for habeas review; (3) the Rule
60(b) motion was not used as a substitute for appeal; (4) the issues contained within the Rule 60(b) motion
were never addressed by the District Court and Court of Appeals; (5) there has been an intervening change
in the lav in how the below District Court applied it to Petitioner's case; (6) there has been a manifest
error of law and fact; (7) there would be no harm to Respondent or the District Court in granting Rule
60(b) relief; (8) the timeliness of the Rule 60(b) motion was made as soon as possible upbn the d;iscbvery
of all the facts relevant thereto; (10) there is an equitable importance that the merits of the claims
be heard; (11) the time bebween the commencement of the habeas proceedings was short; (12) Petitioner has
been diligent in pursuing his available state remedies as prescribed by state law; and (13) Petitioner's
sentence is most grave as he is se:rvmg two consecutive life sentences without the possibility of parole
in violation of the United States Constitution. |

The below District Court and Court of Appeals failed to consider any of the above equitable
circunstances. Nor did either Court address the issue that Petitioner's habeas petition was dismissed by
a District Court who refused to review and apply the app]j::abie state and federal statutory law gnder the
Third Circitit's jurisdiction vhich renders his habeas petition tinely filed.

Every reason the below D1str1ct Court cited for dismissing Petitioner's habeas petition is erroneous
and a malfeasance which has been ignored and left uncorrected by the Court of Appeals. It is @ctraordinary |
the Court of Appeals would allow such a plain and obvious error to escape their review and correction.

Tt is extraordinary the District Court acknowledged and stated "Pennsylvania state Courts have
recognized. . .a moi:ion for post—convictién DNAtest:mg is considered a post—convicﬁo‘n petition under
the PCRA," yet ignores this fact and refused to toll AFDPA's limdtation period pursuant to §2244(d)(2)
while Petitioner's §9543.1 PCRA petition was on state review. |

Never&xeleés, the District Court stated "this was an issue of first impression” and "there was a
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conflict within the Circuit” on this question of law. Because of this, the Court of Appeals should have
jssued a C.0.A. as a reasonable jurist would debate this question of law, and more so, would debate whether
the district Court was correct in its findings éime théj are unsupported by the prevailing rule of law
within the Third Circuit Court of Appeals' jurisdiction. '

The point of- Rule 60(b) relief is that is provides a Court with a grand reservoir of equitable power
to do justice in a case and "emable them to vacate judgments whenever such action is appropriate to

~accomplish justice." Liljeberg v. Health Serv. Acquisition Corp., 468 U.S. 487, 864 (1998).

Restoring a petitioner's right to a Federal Habeas Corpus Review Proceeding that was dismissed on
a defective procedural ground, without ever reachmg the merits — as here — is the sort of justice Rule
* 60(b) relief vas designed to accomplish. |

Petitioner has been treated differently than every other identically situated habeas petition ‘under
the Third Circuit Court of Appeals’ jurisdiction. This fact was acknowledged by the Court of Appeals when
it ,denied a C.0.A. by stating the opinions Petitioner relied upon for requesting second Rule 60(b) relief

were rendered prior to, and after the District Court dismissed the habeas petition. Meaning, every habeas

petitioner under the Third Circuit Court of Appeals' jurisdiction, except this instant Petitioner, was

afforded the privilege of tolling AFDPA's limitation period while they pursued sl_:ate post—conviction DNA
testing in Pennsylvama, New Jersey, De]aware and the Vnrgm Islands. .
The Court of Appeals abused its dlscremonlnnotgrantmgaCOA wheretherehasbeenastated
"josue of first impression” and a "conflict within the Circuit". Such a denial has so far departed from
the accepted and usual course of judicial proceedings, as to call for an exercise of this Court's

Supervisory Power.
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CONCLUSION

Wherefore, based on the foregoing, Petitioner prays this Honorable Court will grént this

petition for a writ of certiorari and restore Petitioner's right to a Federal Habeas Corpus proceeding

on the merits of his constitutional claims that warrant relief.

Respectfully Submitted,

Executed on November 1 &, 2010.

“Gregory Alan Rowe
Petitioner, Pro Se
SCI-Albion, No. GN-3174
10745 Route 18

Albion, PA 164750002
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