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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-6628

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
DON EMMERY WILSON,

Defendant - Appellant.

Appeal from the United States District Court for the District of South Carolina, at
Florence. R. Bryan Harwell, Chief District Judge. (4:15-cr-00870-RBH-1;
4:17-cv-00566-RBH)

Submitted: April 25, 2019 ' Decided: April 29,2019

Before FLOYD and QUATTLEBAUM, Circuit Judges, and TRAXLER, Senior Circuit
Judge.

Dismissed by unpublished per curiam opinion.

Don Emmery Wilson, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Don Emmery Wilson seeks to appeal the district court’s order denying relief on
his 28 U.S.C. § 2255 (2012) motion. The order is not appealable unless a circuit justice
or judge issues a certificate of appealability. 28 U.S.C. § 2253(c)(1)(B) (2012). A
certificate of appealability will not issue absent “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. §2253(c)(2) (2012). When the district court denies
relief on the merits, a prisoner satisfies this standard by demonstrating that reasonable
jurists would find that the district court’s assessment of the constitutional claims is
debatable or wrong. Slack v. McDaniel, 529 U.S. 473, 484 (2000); see Miller-El v.
Cockrell, 537 U.S. 322, 336-38 (2003). When the district court denies relief on
procedural grounds, the prisonerv must demonstrate both that the dispositive procedural
ruling is debatable, and that the motion states a debatable claim of the denial of a
constitutional right. Slack, 529 U.S. at 484-85.

We have independently reviewed the record and conclude that Wilson has not
made the requisite showing. Accordingly, we deny Wilson’s motion for a certificate of
appealability and dismiss the appeal. We dispense with oral argument because the facts
and legal contentions are adequately presented in the rhaterials before this court and
argument would not aid the decisional process.

DISMISSED
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-6628, US v. Don Wilson
4:15-cr-00870-RBH-1, 4:17-cv-00566-RBH

NOTICE OF JUDGMENT

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please be
advised of the following time periods:

PETITION FOR WRIT OF CERTIORARI: To be timely, a petition for
certiorari must be filed in the United States Supreme Court within 90 days of this
court's entry of judgment. The time does not run from issuance of the mandate. If a
petition for panel or en banc rehearing is timely filed, the time runs from denial of
that petition. Review on writ of certiorari is not a matter of right, but of judicial
discretion, and will be granted only for compelling reasons.
(www.supremecourt.gov)

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED

COUNSEL: Vouchers must be submitted within 60 days of entry of judgment or
denial of rehearing, whichever is later. If counsel files a petition for certiorari, the
60-day period runs from filing the certiorari petition. (Loc. R. 46(d)). If payment is
being made from CJA funds, counsel should submit the CJA 20 or CJA 30 Voucher
through the CJA eVoucher system. In cases not covered by the Criminal Justice
Act, counsel should submit the Assigned Counsel Voucher to the clerk's office for
payment from the Attorney Admission Fund. An Assigned Counsel Voucher will
be sent to counsel shortly after entry of judgment. Forms and instructions are also
available on the court's web site, www.ca4.uscourts.gov, or from the clerk's office.

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of
costs, shall file a Bill of Costs within 14 calendar days of entry of judgment. (FRAP
39, Loc. R. 39(b)).


http://www.supremecourt
http://www.ca4.uscourts.gov
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN
BANC: A petition for rehearing must be filed within 14 calendar days after entry of
judgment, except that in civil cases in which the United States or its officer or
agency is a party, the petition must be filed within 45 days after entry of judgment.
A petition for rehearing en banc must be filed within the same time limits and in the
same document as the petition for rehearing and must be clearly identified in the
title. The only grounds for an extension of time to file a petition for rehearing are
the death or serious illness of counsel or a family member (or of a party or family
member in pro se cases) or an extraordinary circumstance wholly beyond the
control of counsel or a party proceeding without counsel.

Each case number to which the petition applies must be listed on the petition and
included in the docket entry to identify the cases to which the petition applies. A
timely filed petition for rehearing or petition for rehearing en banc stays the
mandate and tolls the running of time for filing a petition for writ of certiorari. In
consolidated criminal appeals, the filing of a petition for rehearing does not stay the
mandate as to co-defendants not joining in the petition for rehearing. In
consolidated civil appeals arising from the same civil action, the court's mandate
will issue at the same time in all appeals.

A petition for rehearing must contain an introduction stating that, in counsel's
judgment, one or more of the following situations exist: (1) a material factual or
legal matter was overlooked; (2) a change in the law occurred after submission of
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S.
Supreme Court, this court, or another court of appeals, and the conflict was not
addressed; or (4) the case involves one or more questions of exceptional
importance. A petition for rehearing, with or without a petition for rehearing en
banc, may not exceed 3900 words if prepared by computer and may not exceed 15
pages if handwritten or prepared on a typewriter. Copies are not required unless
requested by the court. (FRAP 35 & 40, Loc. R. 40(¢)).

MANDATE: In original proceedings before this court, there is no mandate. Unless
the court shortens or extends the time, in all other cases, the mandate issues 7 days
after the expiration of the time for filing a petition for rehearing. A timely petition
for rehearing, petition for rehearing en banc, or motion to stay the mandate will stay
issuance of the mandate. If the petition or motion is denied, the mandate will issue 7
days later. A motion to stay the mandate will ordinarily be denied, unless the
motion presents a substantial question or otherwise sets forth good or probable
cause for a stay. (FRAP 41, Loc. R. 41).
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FILED: April 29, 2019

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-6628
(4:15-cr-00870-RBH-1)
(4:17-cv-00566-RBH)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

DON EMMERY WILSON

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, a certificate of appealability is
denied and the appeal is dismissed.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

FLORENCE DIVISION
Don Emery Wilson, ) Criminal No.: 4:15-cr-00870-RBH-1
) Civil Action No.: 4:17-cv-00566-RBH
Petitioner, )
)
V. ) ORDER
)
United States of America, )
)
Respondent. )
)

Pending before the Court is Petitioner Don Emery Wilson's (‘“Petitioner”) pro se [ECF No.
60] motion to vacate, set aside, or correct sentence (“motion to vacate”) pursuant to 28 U.S.C.
§ 2255. Also pending is Petitioner's pro se [ECF No. 81] motion to appoint counsel and the
goverhment’s [ECF No. 70] motion to dismiss or for summary judgment.

Procedural History and Factual Background

Petitioner was indicted on December 8, 2015, in an eleven count count indictment. [ECF No.
| 3]. Counts one through five alleged health care fraud in violation of 18 U.S.C. § 1347. Count six
alleged aggravated identity theft in violation of 18 U.S.C. § 1028A(a)(1). Counts seven and eight
alleged money laundering crimes under 18 U.S.C. 1956(a)(1)(B)(i). Counts nine, ten, and eleven
alleged money laundering crimes under 18 U.S.C. § 1957. |

On June 14, 2016, Petitivoner signed a plea agreement wherein Petitioner agreed to plead
guilty to counts four (health care fraud) and count seven (money laundering). [ECF No. 42].
Petitioner entered his guilty plea on July 25, 2016. [ECF No. 45].

A presentence investigation report (“PSR”) dated October 21, 2016, and revised on

November 4, 2016, was prepared by the U.S. Probation Office. The PSR found that Petitioner’s
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advisory guideline range was 37 to 46 months, based on a total offense level of 21 and criminal
history category of 1.

On February 13, 2017, Petitioner was sentenced to a 37 month term of imprisonment on
counts 4 and 7, to run concurrently. [ECF No. 57]. Petitioner was also placed on supervised release
for 3 years upon his release from prison and ordered to pay restitution in the amount of $348,723.53.

Judgment was entered on February 14, 2017. [ECF No. 57].

Petitioner filed the instant motion to vacate pursuant to 28 U.S.C. § 2255 on March 1, 2017.
[ECF No. 60]. The government filed a response to Petitioner's motion to vacate and a motion to
dismiss or for summary judgment on March 21, 2017.

Applicable Law

Prisoners in federal custody may attack the validity of their sentences pursuant to 28 U.S.C.
§ 2255. In order to move the court to vacate, set aside, or correct a sentence under § 2255, a
petitioner must prove that one of the following occurred: (1) a sentence was imposed in violation of
the Constitution or laws of the United étates; (2) the court was without jurisdiction to impqse such a
sentence; (3) the sentence was in excess of the maximum authorized by law; or (4) the sentence is
otherwise subject to collateral attack. 28 U.S.C. § 2255(a). Nonconstitutional claims may be
brought pursuant to § 2255, but will not provide a basis for collateral attack unless the error
involves a “fundamental defect which inherently results in a complete miscarriage of justice.”
United States v. Addonizio, 442 U.S. 178; 185,99 S. Ct., 2235, 2240 (1979); United States v.
Morrow, 914 F.2d 608, 613 (4th Cir. 1990).

A petitioner cannot ordinarily bring a collateral attack on the basis of issues litigated on
direct appeal. United States v. Dyess, 730 F.3d 354, 360 (4th Cir. 2013) (stating petitioner “cannot

‘circumvent a proper ruling . . . on direct appeal by re-raising the same challenge in a § 2255
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motion’”); United States v. Linder, 552 F.3d 391, 396 (4th Cir. 2009); Boeckenhaupt v. United
States, 537 F.2d 1182, 1183 (4th Cir.), cert denied, 429 U.S. 863, 97 S. Ct. 169 (1976). An
exception occurs where there has been an intervening change in the law. Davis v. United States, 417
U.S. 333, 342, 94 S.Ct. 2298, 2302 (1974). Additionally, where a defendant could have raised a
claim on direct appeal but fails to do so, the claim may only be raised in a federal habeas proceeding
if the defendant can show both cause for and actual prejudice from the default, see Murray v.
Carrier, 477 U.S. 478, 485, 106 S.Ct. 2639, 91 L.Ed.2d 397 (1986), or that he is actually innocent,
see Smith v. Murray, 477 U.S. 527, 537, 106 S.Ct. 2661, 91 L.Ed.2d 434 (1986).

In deciding a motion to vacate, the court may summarily dismiss the motion “[i]f it plainly
appears from the motion, any attached exhibits, and the récord of prior proceedings that the moving
party is not entitled to relief.” Rules Governing Section 2255 Proceedings 4(b); see 28 U.S.C. §
2255(b) (a hearing is not required on a § 2255 motion if the record of the case conclusively shows
that petitioner is entitled to no relief). An evidentiary hearing “is required when a movant presents a
colorable [ ] claim showing disputed material facts and a credibility determination is necessary to
resolve the issue.” United States v. Coon, 205 F. App’x 972, 973 (4th Cir. 2006) (citing United
States v. Witherspoon, 231 F.3d 923, 925-27 (4th Cir. 2000)). However, a hearing is not required
unless the claim shows “disputed faéts involving inconsistencies beyond the record.” United States
v. Robinson, 238 F. App’x 954, 955 (4th Cir. 2007). Conclusory allegations contained within
affidavits do not require a hearing. Strong v. Johnson, 495 F.3d 134, 139-40 (4th Cir. 2007). “Thus,
no hearing is required if the petitioner's allegations ‘cannot be accepted as true because they are

2 9

contradicted by the record, inherently incredible, or conclusions rather than statement of fact.
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Arredondo v. United States, 178 F.3d 778,. 782 (6th Cir. 1999) (quoting Engelen v. United States, 68 |
F.3d 238, 240 (8th Cir. 1995)). |

Petitioner’s motion to vacate alleges ineffective assistance of counsel. Claims of ineffective
assistance of counsel are constitutional in nature and therefore are properly asserted under § 2255.
The Sixth Amendment provides: “In all criminal prosecutions, the accused shall enjoy the right . . .
to have the assistance of counsel for his defense.” U.S. Constitution. amend VI. The United States
Supreme Court has interpreted the Sixth Amendment to require that counsel be effective. Strickland
v. Washington, 466 U.S. 668, 686, (1984) (quoting McMann v. Richardson, 397 U.S. 759, 771, n.14
(1970)). In order to prevail on an ineffective assistance claim, petitioner must satisfy the two-prong
test of Strickland that (1) his “counsel’s representation fell below an objective standard of
reasonableness,” id. at 688; and (2) that “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Id. at 694. A
reasonable probability is a probability sufficient to undermine confidence in the outcome. /d. In the
context of a guilty plea, Petitioner must show "that there is a reasonable probability that, but for
counsel's errors, he would not have pleaded guilty and would have insisted on going to trial. Hill v.
Lockhart, 474 U.S. 52, 59 (1985).

A court applying the Strickland test may apply either prong first and does not need to
analyze both prongs of the test if petitioner makes “an insufficient showing on one.” /d. at 697.

In examining the performance of counsel, there is “a strong presumption that counsel’s
conduct falls within the wide range of reasonable professional assistance . . . .” Id. at 689. A
reviewing court must be highly deferential in scrutinizing counsel’s performance and must filter

from its analysis the “distorting effects of hindsight.” /d.
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Regarding “deficient performance,” a court must defer to counsel’s tactical decisions and
give counsel the benefit of a strong presumption of reasonableness. See id. at 689. While an attorney
has a duty to investigate reasonable claims and defenses, an attorney’s performance cannot be
deemed ineffective or deficient if he fails to raise a defense which is “very weak”. Smith v. State of
South Carolina, 882 F.2d 895, 898 (4th Cir. 1989); Sistrunk v. Vaughn, 96 F.3d 666, 671 (3rd Cir.
1996). A habeas petitioner alleging prejudice must show “that counsel’s errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is reliable.” Strickland, 466 U.S. at 687.
That the outcome may have been different but for counsel’s error is not dispositive of the
“prejudice” inquiry. Rather, a court must determine whether the result of the proceeding was
fundamentally unfair or unreliable. /d. A defendant cannot show that a proceeding was
fundamentally unfair if the underlying claims the attorney failed to raise are meritless, because the
outcome of the proceeding would not have been different.

Analysis

Petitioner's motion to vacate does not set forth any specific grounds for relief. See [ECF No.
60]. In his request for relief, Petitioner simply states that he seeks relief "of the prison sentence until
I may present evidence that my lawyer has been receiving since July 2016 which disputes all counts
and show how the over billing occurred but my lawyer did no"c share any of it with The Honorable
R. Bryan Harwell." Id. at 12. In subsequent filings, Petitioner states "I did not realize that the form I
filled out was a 2255 Ineffective Counsel form." [ECF Nos. 76 and 79]. Petitioner further indicates
that he did not intend to file a motion to vacate when he states "I was just requesting a delay [in
reporting to a BOP facility] because I felt that the Honorable Judge R. Bryan Harwell had not seen

any of the hundreds of pages Mr. Meetze was given." [ECF No. 76 at 4]. Although Petitioner
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appears to indicate he did not intend to file a § 2255 motion to vacate, he has not moved to
withdraw his motion.

Viewing Petitioner's filings as a whole, and construing those filings liberally, Petitioner
appears to assert that he is innocent of the charges to which he pled guilty and further appears to
allege ineffective assistance of counsel with regard to his guilty plea. Specifically, Petitioner alleges
that he requested that his lawyer file various motions, petitions, and subpoena requests. See [ECF
No. 76 at 2]. Petitioner claims his lawyer promised that he would receive 12 to 36 months
probation and that his offense level would not exceed 15. Id. at 3. Petitioner claims his lawyer
promised to: 1) recover Petitioner's equipment valued at $300,000.00; 2) locate the vehicles,
equipment, and all contents of 1943 Boyd Road, Scranton, SC; 3) have all other counts against
Petitioner dismissed as erroneous; 4) have the mbney laundering count restated to correct certain
information; 5) that no burdens or responsibility would be placed on Chenalia H. Porter or Andrea
N. Edge; and 6) that all residential properties would be removed from his case. Based on these
alleged promises, and the promise of no prison time, Petitioner agreed to plead guilty. [ECF No. 79
at 8].

Petitioner’s claims of unfulfilled promises and ineffective assistance of counsel with respect
to his guilty plea directly contradict his sworn testimony at his guilty plea hearing. “[A] defendant's
solemn declarations in open court affirming [a plea] agreement ... ‘carry a strong presumption of
verity.”” United States v. Lemaster, 403 F.3d 216, 221 (4th Cir. 2005). Courts must be able to rely
on the defendant's statements made under oath during a properly conducted Rule 11 plea colloquy.
United States v. Bowman, 348 F.3d 408, 417 (4th Cir. 2003). In the absence of extraordinary

circumstances, allegations in a § 2255 motion that directly contradict the petitioner's sworn
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statements made during a properly conducted Rule 11 colloquy are always “palpably incredible” and
“patently frivolous or false.” See Crawford v. United States, 519 F.2d 347, 350 (4th Cir. 1975)
(holding that “the district court was not required to conduct an évidentiary exploration of the truth of
an allegation in a § 2255 motion which amounted to no more than a bare contradiction of statements
made by [the petitioner] when he pleaded guilty”); Lasiter v. Thomas, 89 F.3d 699, 702-03 (10th
Cir. 1996) (“[The petitioner] [i]s bound by his solemn declarations in open court and his
unsubstantiated efforts to refute that record [a]re not sufficient to require a hearing. This case does
not involve the most extraordinary circumstances.”) (internal quotation marks omitted); Ouellette v.
United States, 862 F.2d 371, 377-78 (1st Cir. 1988) (holding that an evidentiary hearing is not
required when a petitioner's uncorrobdrated allegations are directly contradicted by his testimony at
the time of his plea colloquy); see also Bowman, 348 F.3d at 417 (“[ W]hen a defendant says he lied
at the Rule 11 colloquy, he bears a heavy burden in seeking to nullify the process.”). “Thus, in the
absence of extraordinary circumstances, the truth of sworn statements made during a Rule 11
colloquy is conclusively established, and a district court should, without holding an evidentiary
hearing, dismiss any § 2255 motion tﬁat necessarily relies on allegations that contradict the swomn
statements.” Lemaster, 403 F.3d at 221-222.

The Court conducted a proper Rule 11 colloquy and established that Petitioner's plea was
knowing and voluntary. Petitioner has not shown sufficient extraordinary circumstances to
overcome the hurdle created by his sworn statements under oath. Petitioner has failed to
demonstrate constitutionally deﬁciel'lt performance by his lawyer and has also failed to demonstrate
that, but for the alleged errors, he would-not have pled guilty and would have insisted on going to 7

trial. Hill, 474 U.S. at 59. Petitioner's motion to vacate is due to be dismissed.
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Certificate of Appealability

A certificate of appealability will not issue absent “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). When the district court denies relief on the merits, a
prisoner satisfies this standard by demonstrating that reasonable jurists would find that the court’s
assessment of the constitutional claims is debatable or wrong. Slack v. McDaniel, 529 U.S. 473, 484
(2000); see Miller-El v. Cockrell, 537 U.S. 322, 336-38 (2003). When the district court denies relief
on procedural grounds, the prisoner must demonstrate both that the dispositive procedural ruling is
debatable, and that the petition states a debatable claim of the denial of a constitutional right. Slack,
529 U.S. at 484-85. In the instant matter, the Court concludes that Petitioner fails to make the
requisite showing of “the denial of a constitutional right.”

Conclusion

For the reasons stated above, the government’s [ECF No. 70] motion to dismiss or for

summary judgment is GRANTED aﬁd Petitioner’s [ECF No. 60] motion to vacate pursuant to 28

U.S.C. § 2255 is DISMISSED with prejudice. Petitioner’s [ECF No. 81] motion to appoint

counsel is DENIED.

IT IS SO ORDERED.
May 9, 2018 s/ R. Bryan Harwell
Florence, South Carolina R. Bryan Harwell

United States District Judge
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