BLD-227 ' July 2, 2019
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 19-1634

VICTOR SANCHEZ, Appellant
| VS.
ADMINISTRATOR EAST JERSEY STATE PRISON, ET AL.
| (D.N.IL. C1v No. 2-18-cv-13475)
APresent: AN[BRO KRAUSE and PORTER C1rcu1t Mge_
Submitted is Appellant s notice of appeal, which may be construed as a
request for a certificate of appealability under 28 U.S.C. § 2253(0)(1)

in the above captioned case.

Respectfully,

“Clerk

ORDER

Appellant s request fora cert1ﬁcate of appealab1hty is denied. See 28 U.S.C.
§ 2253(c). Jurists of reason would agree, without debate that the District Court properly

“dismissed Appellant’s habeas petltlon as untimely, for essentially the reasons set forth in

the District Court’s op1n10n. See generally Slack v. McDaniel, 529 U.S. 473, 484 (2000)

By the Court,
s/ David J. Porter
: Circuit Judge
Dated: July 9, 2019
Lmr/cc: Victor Sanchez ) ﬂ eay
'7:{_9 S

.A True Copy

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate
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UNITED STATES DISTRICT COURT

| DISTRICT OF NEW JERSEY
VICTOR SANCHEZ, |
Petitioner, Civ. No. 18-13475 (KM)
V. | .
PATRICK NOGANetal, = o MEMORANDUM OPINION
Respondents. : |
KEVIN MCNULTY, US.D.J.

| The petitioner, Victor Sanchez, is a state prisoner at East Jersey Stete Prison in Rahway,
New Jersey. He is proceeding pro se with this habeas proceeding under 28 U.S.C. § é254._ On
January 1 l 201 9 Iissued a Memorandum and Order to Show Cause dxrecung Mr Sanchez to
show cause in wntmg thu;u 45 days why his habee; petition should not be dlsmlssed as
_ .untlmely under the one-year limitations period created by the Antl-Terronsm and Effective
Death Penalty Act (‘AEDPA"). (DE 2.) Mr. Sanchez has responded to that Order to Show Cause,
and I now consider whether the petmon is timely.

AEDPA imposes a one-year limitations period foe habeas petitions by state prisoners.

The limitations period typically begms to run when the _under_lymg judgment “bec[omes] final by
the conclusion of direct review or the expiration of the time for seeking such review.” 28 US.C.
§ 2244(d)(1)(A); see also Ross v. Varano, T12 F.34 784, 798 (3d Cir. 2013). According to Mr.
Sanchez’s petition, in 2012 he pled guilty in New Jersey Superior Court, Essex County, to first-

degree aggravated manslaughter and unlawful possessxon of a weapon, and he was sentenced to -

25 years in prison with 85% parole ineli glblllty (DE 1 99 1-6.) In December 2012, the Superior
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Court, Appellate Division, affirmed his sentence but “remanded the matter in order to delete

aggravating factor N.I.S.A. 2C:44-1a(6) from the judgment of conviction.” (Jd. §9.) The petition

states that an amended judgment of conviction was issued on January 10, 2013 and that ‘Mr.
Sanchez sought “[n]o further review on Direct.” (Jd.) Mr. Sanchez 1nd1cated that he filed a
petition for bost».conviction relief (“PCR”) with the New Jersey Supenor Court on December 9,
2014. (/d §§ 11-12.) |

Upon these facts, I determined that it appeared that Mr. Sanchez’s time to file a federal
habeas petition had expired before he cor_nménced his state PCR action. Specifically, I noted that
if the Superior Court issued a judgment of conviction on January 10, 2013, from which Mr.
Sanchez took no direct appeal, then his judgmént became final on February 24, 2013, wh'en his
time to appeal expired. (See DE 2.) Thus, I concluded that the one-year period during whicr\ Mr.

Sarrghez_ _gould filea habeas petmon expxred as of February 24, 2014 (Id) By order to show
catise; however, I gave h1m an opportunity to show that thls analysxs was mcorrect or that the
AEDPA limitations period should be tolled.

In response to the order to show cause, Mr. Sanchez asserts that, after the amended
judgment of conviction was entered on January 10, 2013 “the office of the pubhc defender led
[him] to [believe] that [he] needed to petition to the State Supreme Court of New Jersey for
. certification, however, that office nor the attorney assigned would be doing the petition for me.”
(DE 3 § 14.) He further asserts that both he and his family ;‘dili'gently pursued help from the
ofﬁce of the public defender to continue appéaling my sentence uns_uccessfullyf’ (Id)) Mr. "
Sanchez asserts that he Jacked the capacity to file his own appeal and “was not informed of any
tolling of ti_mé,” and he thus argues that these facts show'extraordinzrry circumstances warrantirrg

equitable tolling. (/4. 1 15-16.)



'l;he Supreme Court established in Holland v. Florida, 560 U.S. 631 (20l 0), that attorney
malfeasance may warrant equitable tolling of the AEDPA limitations period. Id. at 645-54.
.Equrtable tolling will be granted, however, only ifa petmoner can demonstrate “(1) that he has
been pursuing his rights diligently, and (2) that some extraordinary clrcumstance stood in hrs
way and prevented timely filing.” Id. at 649 (mtemal quotation marks omitted); see also Ross
712 F.3d at 798 Jenkins v. Superintendent of Laurel Hzghlands 705 F. 3d 80,89 (3d Cir. 2013)
The Holland Court emphasized that'_such determinations, which are equrtable in nature, should
be fact specific and rendered on a.ease-by-casevbasis; See Holland, 560 U.S. at 649-50; see trlso
Ross, 712 F.3d at 799. |

The Holland Court reversed that Court of Appeals holding that attorney misbehavior
could constitute an extraordinary circumstance for the purpose of equitable tolling only if it

9%

1nvolvecl allegatrons of “‘bad falth drshonesty, drvrded loyalty, mental 1mpa1rment or so forth,

Holland, 560 U.S. at 644, 65152 (quotmg Holland v, F Iorzda, 539 F. 3d 1334 1339 (1 lth C1r

- 2008)). Nonetheless, Holland reaffirmed that equitable tolling will be appropnate only under |
extraordrnary circumstances. Thus, for example, “garden variety” attorney negligence would not
provrde sufficient justification. Id. at 651—-52 see also Jenkms 705 F3d at 89 n.16. HoIIand
found the potentlal fora showmg of extraordinary circumstances because Holland’s attorney |
failed to timely file a petition “desprte Holland’s many letters that repeatedly emphasxzed the
importance of his doing so,” failed to research the proper filing date although Holland had
ioentiﬁerl tlle appliceble rules for him, failed to promptly rnform Holland that the Florida

Supreme Court had ruled in his case despite Holland’s ret;uests for that information, and “failed



to commuﬁicate with his client over a period of years, despite various pleas from Holland that
[counsel] réspond 1o his letters.”! Holland, 560 U.S. at 652.

.Addressin-g the diligence prong, the Holland Court found thata showiﬁg for equitablé
tolling requifes only reasonable diligence, “not maximum feasible diligence.” Holland, 560 U.S.
at 653; see also Ross, 712 F.3d at 799. The Third Circuit has noted that a petitioner must exercise
diligence throughout the process of éxhausting state court remedies; not only in filing a habeas

petition. Ross, 712 F.3d at 799. Although the:diligence test is applied subjectively, if is still
| applied to litigants proceediﬁg pro se;—a petitioner’s “lack of legal knowied\ge'or legal training
does not alone justify equitable tolling.” /d. at 799-800.

Aaditio'nally, the Third Circuit has required that litigants seeking equitable tolling show
that an attorney’s extradrdinary misconduct causéd the petitioner to miss the deadline. /d. at 803.
In other words, the extraordinary circumstances “must somehow have affected the pctiﬁ‘oner’s

ability to file a timely habeas pétition.” See Nara v Frank, 264 F3d3 .1 0, 320 (3d Cir. 2001), -
abrogated on other grounds by Carey v. Saffold, 536 U.S. 214 (2002). |

| Under thesé standards, the circumstances as des_cfibed by Mr. Sanchez are insufficient to
warrant equitable tolli‘ng; While Mf. Sanchez contends that his public defender “abandon[ed]”
him, (DE3 16), he does not show the level of extraordinary circumstances required for o
~equitable tolling. If there was éttoméy negligence at all—and this is far from clear—it would not
rise above negligence of the “garden variety.” Furthermore, Mr. Sanchez cannot meet the
diligeﬁce or causation ﬁfbngé of the' teét undef Holland,r He éllegés thavt"h.is'public defender

advised him to pursue further appeal but specifically told him that the public defender’s office

! The Holland Court did not hold that these were extraordinary circumstances, however. Rather, it

remanded for further proceedings, as the District Court had not ruled on this issue. Holland, 560 U.S. at
653-54. On remand, the District Court apparently found tolling to be appropriate and addressed Holland’s
petition.on its merits. See Holland v. Ti ucker, 854 F. Supp. 2d 1229 (S.D. Fla. 2012). .
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would not “be doing the petition f(rr [hirn].f’ (ld §14.) Mr. Sarrchez doe's‘not establish that the
public defender was legally obligated to do so. Nor does he allege that he was misled into |
believing that the attomey would file an appeal on his behalf indeed, the attorney exphcrtly
placed him on notice that the attorney would not do so. Mr Sanchez asserts that he did not
understand the applicable deadlines, but the Thlrd Circuit has specifically rej jected the argument
that a ;rro se litigant’s lack of legal knowledge or training is sufficient to justify equitable tolling.
See Ross, 712 F.3d at 799-800. |
| Equitable tolling is not warranted. Mr. Sanchez’s habeas petition must be dismissed as
time-barred under AEDPA. |

Undcr 28 U.S. C § 2253(c), a litigant may not appeal a fmal order ina habeas proceeding
unless the Judge or a circuit justice issues a certificate of appea!abr]nty (“COA”) That section

| further dlrects courts to issue a COA “only 1f the apphcant has made a substannal showmg of the
demal ofa constxtunon;i rlght *28 U.S. C § 2253(c)(2) “A petrtloner satlsﬁes thls standard by

- demonstrating that jurists of reason 1 could disagree with the district court's resolution of his

_ constitutional claims or that jurists could cohclude the issues presented are adequate to deserve
encouragernent to proceed further » Miller~El v. Cockrell, 537 U.S. 322, 327 (2003)

“When the dlStrlCt court denies a habeas petition on procedural grounds without reachmg
the prisoner's underlying constitutional claim, a COA should issue when the prisoner shows, at
least, that jurists of reason \.vou'ld find it debatablé whether the petition state§ a valid_c-laivm of the
rlerrial of ‘a. r:onstitutionai right and that jurists of reason Wou’ld find it debatable whether the
district court was correct in it procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Here, reasonable jurists _would not find the Court’s procedural ruling debatable. Accordingly, no

certificate of appealability shall issue.



An appropriate order follows.

DATED: March 4, 2019 / / {(

KEVIN MCNULTY
United States District Judge




UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 19-1634

VICTOR SANCHEZ,
Appellant

V.

ADMINISTRATOR EAST JERSEY STATE PRISON; :
THE ATTORNEY GENERAL OF THE STATE OF NEW JERSEY

(D.N.J. Civ. No. 2-18-cv-13475)

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
‘HARDIMAN, GREENAWAY; JR.; SHWARTZ, KRAUSE, RESTREPO, BIBAS,
PORTER, and MATEY, Circuit Judges ' ’ '

The petition for rehearing filed by appellant in the above-entitled case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the
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~ circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

BY THE COURT,

s/ David J. Porter
Circuit Judge

Date: August 15,2019
Tmm/cc: Victor Sanchez



