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Case: 1:16-cv-00598-SJD-MRM Doc#: 23 Filed: 10/06/17 Page: 1 of 5 PAGEID #: 1263 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION AT CINCINNATI 

MARK GERTH, 

Petitioner, 

- vs -

JAMES HAVILAND, Warden, 
Conectional Institution, 

Respondent. 

Case No. l:16-cv-598 

District Judge Susan J. Dlott 
Magistrate Judge Michael R. Merz 

DECISION AND ORDER 

APPENDIX 

 

This habeas corpus case is before the Comt on Petitioner's Objections (ECF Nos. 17 & 

20) and the Warden's Objections (ECF No. 21) to the Magistrate Judge's original Repo1t and

Recommendations (ECF No. 14) and Supplemental Repo1t and Recommendations on recommit 

(ECF No. 19). Petitioner has responded to the Warden's Objections (ECF No. 22). 

Pursuant to Fed. R. Civ. P. 72(b)(3), the Comt has reviewed de novo all portions of the 

Repmts and Recommendations to which specific objection was made. Ge1th's "General 

Objection" does not qualify as an objection under Fed. R. Civ. P. 72. 

Ground for Relief One: Right to a State Court Remedy fo1· Ineffective Assistance of 

Counsel on a Reopened Appeal 

The Magistrate Judge concluded Gerth's First Ground for Relief was without merit 
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Case: 1:16-cv-00598-SJD-MRM Doc#: 19 Filed: 09/14/17 Page: 1 of 12 PAGEID #: 1219 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION AT CINCINNATI 

MARK GERTH, 

Petitioner, 

- vs -

JAMES HAVILAND, Warden, 
Conectional Institution, 

Respondent. 

Case No. l:16-cv-598 

District Judge Susan J. Dlott 
Magistrate Judge Michael R. Merz 

SUPPLEMENTAL REPORT AND RECOMMENDATIONS 

APPENDIX 

 

This is a habeas c01pus case brought by Petitioner with the assistance of counsel pursuant 

to 28 U.S.C. § 2254. The case is before the Comt on Petitioner's Objections (ECF No. 17) to the 

Magistrate Judge's Report and Recommendations ("Report," ECF No. 14) which recommended 

dismissal with prejudice. District Judge Dlott has recommitted the matter to the Magistrate 

Judge for reconsideration in light of the Objections (ECF No. 18). The Warden had the right 

under Fed. R. Civ. P. 72(b)(2) to respond to the Objections by September 11, 2017, but has filed 

no response. 

General Objection 

Petitioner begins with a General Objection which reads in its entirety "Gerth objects to 

each and every finding of fact and conclusion of law in the Order [sic] and Rep01t and 
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Case: 1:16-cv-00598-SJD-MRM Doc#: 14 Filed: 08/07/17 Page: 1 of 21 PAGEID #: 1173 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION AT CINCINNATI 

MARK GERTH, 

Petitioner, 

- vs -

JAMES HAVILAND, Warden, 
Conectional Institution, 

Respondent. 

Case No. l:16-cv-598 

District Judge Susan J. Dlott 
Magistrate Judge Michael R. Merz 

REPORT AND RECOMMENDATIONS 

APPENDIX 

 

 

This is a habeas c01pus case brought by Petitioner with the assistance of counsel pursuant 

to 28 U.S.C. § 2254. Petitioner seeks relief from his conviction in the Hamilton County 

Common Pleas Court and consequent confinement in Respondent's custody. 

Upon initial review of the Petition (ECF No. 1), Magistrate Judge Bowman ordered 

Respondent to file an answer (ECF No. 2). The Attorney General then filed the State Comt 

Record ("SCR", ECF No. 5) and a Return of Writ (ECF No. 6). Ge1th filed a Reply (ECF No. 

10) and, with Comt pennission, Respondent filed a Response to the Reply (ECF No. 12). The

reference was later transfened to the undersigned to help balance the Magistrate Judge workload 

in the Western Division (ECF No. 13). 
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 APPENDIX 

IN THE COURT OF APPEALS 

E 

STATE OF OHIO, 

Plaintiff-Appellee, 

vs. 

MARK GERTH, 

Defendant-Appellant. 

L 

APPEAL NO. C-120392 

ENTRY DENYING 
APPLICATION FOR 

REOPENING. 

We consider this cause upon defendant-appellant Mark Gerth's App.R. 26(B) 

application to reopen this appeal. 

In this appeal, in 2013, we affirmed Gerth's judgment of conviction. State v. Gerth, 

1st Dist. Hamilton No. C-120392, 2013-Ohio-1751, appeal not allowed, 136 Ohio St.3d 

1494, 2013-Ohio-4140, 994 N.E.2d 464. In 2014, we granted his application to reopen 

the appeal. In the reopened appeal, we affirmed the judgment of conviction in part, 

vacated his sentences in part, and remanded for resentencing. State v. Gerth, 1st Dist. 

Hamilton No. C-120392, 2014-Ohio-4569. 

Thus, this is Gerth's second App.R. 26(B) application to reopen this appeal. But 

App.R. 26(8) makes no provision for a successive application. State v. Twyford, 106 Ohio 

St.3d 176, 2005-Ohio-4380, 833 N.E.2d 289, 16; State v. Peeples, 73 Ohio St.3d 149,150, 

652 N.E.2d 717 (1995). Moreover, the challenges that Gerth advances here to his appellate 

counsel's effectiveness in prosecuting his appeal either were or could have been raised in 
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STATE OF OHIO, 

Plain tiff-Appellee, 

vs. 

MARK GERTH, 

Defendant-Appellant. 

APPEAL NO. C-120392 
TRIAL NO. B-1101792 

OPINION. 

PRESENTED TO THE CLERK 

OF COURTS FOR FILING 

OCT 1 7 2014 

COURT OF APPEALS 

 APPENDIX 

Criminal Appeal From: Hamilton County Court of Common Pleas 

Judgment Appealed From Is: Affirmed in Part, Sentences Vacated in Part, and 
Cause Remanded 

Date of Judgment Entry on Appeal: October 17, 2014 

Joseph T. Deters, Hamilton County Prosecuting Attorney, and Philip R. Cummings, 
Assistant Prosecuting Attorney, for Plaintiff-Appellee, 

J. Thomas Hodges, for Defendant-Appellant. FILED 
COURT OF APPEALS

OCT 17 2014 

ffiACY WINKLER CLERK OF COURTS HAMILTON COUNTY 
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 APPENDIX 

 

IN THE COURT OF APPEALS 

FIRST APPELLATE DISTRICT OF OHIO 

HAMILTON COUNTY, OHIO 

FEB 1 3 2014 

STATE OF OHIO, 

Plaintiff-Appellee, 

vs. 

MARK GERTH, 

Defendant-Appellant. 

APPEAL NO. C-120392 
TRIAL NO. B-1101792

ENTRY GRANTING 

APPLICATION TO REOPEN 

DIRECT APPEAL. 

We consider this cause upon defendant-appellant Mark Gerth's App.R. 26(B) 

application to reopen this appeal and the state's opposing memorandum. 

An application to reopen an appeal must be granted if the applicant 

establishes "a 'genuine issue' as to whether he has a 'colorable claim' of ineffective 

assistance of counsel on appeal." State v. Spivey, 84 Ohio St.3d 24, 25, 701 N.E.2d 

696 (1998); App.R. 26(8)(5). The standard for determining whether an applicant 

was denied the effective assistance of appellate counsel is that set forth by the United 

States Supreme Court in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 

L.Ed.2d 674 (1984). State v. Reed, 74 Ohio St.3d 534, 535, 660 N.E.2d 456 (1996).

The applicant must prove "that his counsel [pe1formed deficiently in] failing to raise 

the issues he now presents and that there was a reasonable probability of success had 

[counsel] presented those claims on appeal." State v. Sheppard, 91 Ohio St.3d 329, 

330, 744 N.E.2d 770 (2001}, citing State v. Bradley, 42 Ohio St.3d 136, 538 N.E.2d 

373 (1989), paragraph three of the syllabus. 
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Case: 17-4091 Document: 26-1 Filed: 10/24/2019 Page: 

No. 17-4091 

Oct 

(1 of 

APPENDIX 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk 

MARK GERTH, 

Petitioner-Appellant, 

V. 

WARDEN, ALLEN OAKWOOD CORRECTIONAL INSTITUTION, 

Respondent-Appellee. 

BEFORE: DONALD, LARSEN, and NALBANDIAN, Circuit Judges. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

O R D E R

The court received a petition for rehearing en bane. The original panel has reviewed the 

petition for rehearing and concludes that the issues raised in the petition were fully considered 

upon the original submission and decision of the case. The petition then was circulated to the full 

court.· No judge has requested a vote on the suggestion for rehearing en bane. 

Therefore, the petition is denied. 

ENTERED BY ORDER OF THE COURT 

Deborah S. Hunt, Clerk 

*Judge Murphy recused himself from participation in this ruling.
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Amendment VI. Jury trials for crimes, and procedural rights, USCA CONST Amend .... 

I United States Code Annotated 
I Constitution of the United States 

!Annotated
I Amendment VI. Jmy Trial for Crimes, and Procedural Rirrhts (Refs & Annos)

U.S.C.A. Const.Amend. VI-Jury Trials 

Amendment VI. Jury trials for crimes, and procedural rights 

Currentness 

<Notes of Decisions for this amendment are displayed in three separate documents. Notes of Decisions for 
subdivisions I through XX are contained in this document. For Notes of Decisions for subdivisions XXI through 
XXIX, see the second document for Amend. VI. For Notes of Decisions for subdivisions XXX through XXXIII, 
see the third document for Amend. VI.> 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence. 

U.S.C.A. Const. Amend. VI-Jury Trials, USCA CONST Amend. VI-Jury Trials 
Current through P.L. I I 6-68. 
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