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Case Summary and Issue

Donato Luna-Quintero appeals the denial of his petition for post-conviction
relief, raising one restated issue for our review: whether the post-conviction
court erred in determining Luna-Quintero’s trial counsel was not ineffective for
his handling of Luna-Quintero’s waiver of his right to trial by jury. Concluding
Luna-Quintero has failed to prove his trial counsel was ineffective and

therefore, the post-conviction court did not err, we affirm.

Facts and Procedural History

In 2010, Luna-Quintero was charged with murder and carrying a handgun

without a license. At a pre-trial conference on June 23, 2011,' Luna-Quintero
filed a verified waiver of trial by jury. The waiver indicated that Luna-Quintero
had completed schooling through high school or had earned his G.E.D.;
understood he had the “absolute right to a jury trial”; had been “fully advised”
by his attorney of his constitutional rights, understood, and waived those rights;
asked “that the case be tried by the Court without a jury”; and made the waiver
“freely, knowingly, and voluntarily.” Appellant’s [PCR] Appendix, Volume
One at 15. The waiver was signed by Luna-Quintero and his attorney Robert
Alden and indicated that it had been translated by Albert Serrano. Serrano is

also an attorney, although he was not representing Luna-Quintero in that

1 Luna-Quintero’s case was set for jury trial on June 27, 2011.
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capacity. He had been hired by Alden to assist in meetings with Luna-Quintero

because Alden did not speak Spanish.

The trial court held a hearing on the waiver that same day. The interpreter was
sworn in and affirmed that he would “justly and truly and impartially interpret
to Donato Luna-Quintero the oath [the court was] about to administer to him,
any questions which may be asked of him and the answers that he shall give to
such questions[.]"’ Transcript of Evidence, Volume II at 4.> The trial court
asked Luna-Quintero if he understood “that you have a Constitutional right to
have a trial by jury. That’s a trial in which 12 people make a decision based on
the evidence that they hear in court. And by signing this waiver of trial by jury,
you’re waiving that Constitutional right and this case will be tried to a judge.”
Id. at 5. Luna-Quintero answered, “Yes.” Id. Luna-Quintero also affirmed
that his signature was on the waiver form, that someone had interpreted the
form for him, and that he was waiving his jury trial right of his oWn freé will.
Alden indicated that he would not usually counsel a client to waive ajuryina
murder trial, but “I asked my client why he was doing this. He provided me an
answer that made sense. I don’t think it’s necessary for me to state on the
record the reason why but I want the Court to know that it was not taken

lightly.” Id. at 5-6. The trial court then found that Luna-Quintero had

2 The official court interpreter is not named in the transcript. .
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(5]

knowingly and voluntarily waived his right to a trial by jury, vacated the jury

trial setting, and reset the case for a bench trial.

Following the two-day bench trial in August 2011, the trial court found Luna-
Quintero guilty as charged and sentenced him to fifty years. Luna-Quintero
appealed his conviction, contending the State’s evidence was insufficient to
overcome his claim of self-defense. This court disagreed and affirmed his .
conviction. Luna-Quintero v. State, 2012 WL 2109079 at *2 (Ind. Ct. App. Jun.
12, 2012). |

Luna-Quintero filed a pro se petition for post-conviction relief on March 4,
2013, alleging that he was denied the effective assistance of trial and appellate
counsel. Specifically, with respect to his trial counsel, Luna-Quintero alleged
Alden failed to investigate the facts and circumstances of his case, failed to
interview him and his co-defendant, failed to support his claim of self-defense
due to failure to investigate the crime scene, and failed to advocate for his right
to a jury trial.> On October 4, 2016, Luna-Quintero filed his “Truth Affidavit,”
Appellant’s [PCR] App., Vol. One at 39, which the trial court indicated it
would treat “as your argument in support of your petition[.]” Id. at 54. Luna-
Quintero’s “Truth Affidavit” does not address matters related to his waiver of

jury trial, but it does include as an exhibit a copy of an email from the deputy

3 As to his appellate counsel, Luna-Quintero alleged counsel failed to adequately argue the self-defense issue

and failed to raise the waiver of jury trial issue. Luna-Quintero does not make any argument about appellate
counsel n this appeal.
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(6]

" prosecutor in his case to Alden and Serrano dated June 16, 2011. The email

‘indicates knowledge that Alden and Serrano would be meeting with Luna-

Quintero that day, references a plea offer, and indicates that if Luna-Quintero
does not accept the plea agreement, a waiver of jury trial might “be a realistic

possibility” in part because “I would think he would get a 5 to 10 year benefit if

e were convicted at bench [trial] instead of jury because he didn’t put a bunch

of people in the community thru [sic] the hassle of a trial.” Id. at 51.

Alden was the sole witness at the hearing on the petition for post-conviction
relief. In preparation for the PCR hearing, Alden had tried to find Luna-
Quintero’s case file but discovered that he had given it to Luna-Quintero’s
appellate counsel for the direct appeal and it had not been returned. He was, .
therefore, relying largely on his memory of the case and the proceedings. Alden
testified that in preparation for Luna-Quintero’s murder trial, he had conducted
discovery, deposed witnesses, and hired a bilingual attorney to assist in
discussidns when he met with Luna-Quintero. His investigation revealed “that
the State had multiple . . . eye witnesses indicating that [Luna-Quintero] had
killed the alleged victim,” and he discussed what he had discovered with Luna-
Quintero. Tr., Vol. II at 25. He encouraged Luna-Quintero to take a plea
agreement, but Luna-Quintero refused. With respect to the jury trial waiver,
Alden testified:

[O]bviously>waiving a jury is a very very very important decision

so I hired a — an attorney to come over to the jail and explain the .

benefits and detriments of the jury trial to you —what a jury trial
was and I think that you made the decision because I would — I
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would rarely make a decision to just waive jury and try a — a case
to the Court but honestly I don’t remember the details of that.
All T do know is that there’s no question in my mind that I went
over with you in detail the waiver of that jury trial before it was
waived. There’s no question in my mind.

Id. at 29. Alden speculated that the reason for the jury trial waiver might have
been that “a court would understand the legal defense of self-defense maybe
sometimes better than a jury” or that the court might be more lenient in
sentencing if Luna-Quintero waived a jury trial. Id. at 31-32. Regardless of the
reason, Alden was certain that the decision was Luna-Quintero’s, because in
trying over thirty murder cases, this was the only one he could recall having
waived a jury trial. With respect to the hiring of Serrano, who was an attorney

but not an authorized in-court interpreter, Alden stated:

I know that he is hired by the Public Defender’s Office to
represent them in — in the system in interpretation situations . . . .
[T]he reason [I hired him] is that he is a lawyer and he
understands the nature of the cases. I allowed him to read a lot
of the discovery and I wanted to make sure that if you had any
questions regarding the evidence that he would be able to explain
it to you as a lawyer and I had confidence that he was gonna be
ableto do that . . ..

Id. at 29-30. Luna-Quintero did not offer any other evidence or testimony in

support of his petition.

The parties were given time to file proposed findings of fact and conclusions.
Luna-Quintero did not file a proposed order even after a considerable extension

of time to do so. On February 21, 2018, the post-conviction court issued its
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findings of fact and conclusions of law denying post-conviction relief. As

relevant to this appeal, the post-conviction court concluded:

[Luna-Quintero] claims that trial counsel [w]as ineffective
because trial counsel failed to advocate his constitutional right to
a jury trial. While it is not entirely clear exactly what [Luna-
Quintero] is claiming, in any event the Court finds that the
evidence 1s clear that trial counsel discussed the decision to waive
jury extensively with [Luna-Quintero]. From the testimony at
the evidentiary hearing, it is apparent that this was a strategic
choice, made after careful consideration. While {Luna-Quintero]
certainly had a right to a jury trial, such a right can be waived.
The available record provides no basis to find that the decision to
waive jury was not proper, nor any basis to find that the trial
counsel’s advice was outside professional norms. Accordingly
the Court finds that [Luna-Quintero] has . . . failed to meet the
burden of proof on this issue.

Appealed Order at 8 (citations omitted). The post-conviction court also
addressed Luna-Quintero’s other claims of trial counsel ineffectiveness and
claims that appellate counsel was ineffective, concluding in each instance that
Luna-Quintero failed to meet his burden of proof.* The post-conviction court
therefore denied Luna-Quintero’s petition for post-conviction relief. Luna-

Quintero now appeals.

Discussion and Decision

# Luna-Quintero does not challenge the post-conviction court’s conclusion with respect to these claims on
appeal.
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I. Post-Conviction Standard of Review

“Post-conviction proceedings do not afford the petitioner an opportunity for a
super appeal, but rather, provide the opportunity to raise issues that Were
unknown or unavailable at the time of the original trial or the direct appeal.” .
“Turner v. State, 974 N.E.2d 575, 581 (Ind. Ct. App. 2012), trans. denied. Because
post-conviction proceedings are civil in nature, the petitioner must establish his
claims by a preponderance of the evidence. Ind. Post-Conviction Rule 1(5)."
“The post-conviction court is the sole judge of the weight of the evidence and
the credibility of witnesses.” Woods v. State, 701 N.E.2d 1208, 1210 (Ind. 1998),
cert. denied, 528 U.S. 861 (1999). Thus, we may not reweigh the evidence or
reassess the credibility of the witnesses and we consider only the evidence and
reasonable inferences supporting the judgment. Hall v. State, 849 N.E.2d 466,
468-69 (Ind. 2006). A petitioner who has been denied post-conviction relief
faces a “rigorous standard of review” on appeal. Dewitt v. State, 755 N..E.2d
167, 169 (Ind. 2001). The petitionér must shdw that the evidence is without
conflict and leads unerringly and unmistakably to a conclusion opposite that
reached by the post-conviction court. Strowmatt v. State, 779 N.Ev.2d 971, 975

(Ind. Ct. App. 2002).

The post-conviction court made findings of fact and conclusions of law in
accordance with Indiana Post-Conviction Rule 1(6), and therefore, we cannot
affirm the judgment on any legal basis, but rather, we must determine if the
court’s findings are sufficient to support its judgment. Graham v. State, 941

N.E.2d 1091, 1096 (Ind. Ct. App. 2011), affd on reh’g, 947 N.E.2d 962. We
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accept the post-conviction court’s findings of fact unless they are clearly
erroneous, but we do not defer to the post-conviction court’s conclusions of

law. Wilson v. State, 799 N.E.2d 51, 53 (Ind. Ct. App. 2003).

I1. Ineffective Assistance of Counsel

A. Standard of Review

(10]  Luna-Quintero claims the post-conviction court erred in concluding his trial
counsel did not render ineffective assistance with regard to his waiver of a jury
trial. We review claims of ineffective assistance of counsel under the two-prong
test set forth in Strickland v. Washington, 466 U.S. 668 (1984). To prevail on
such a claim, the petitioner must show 1) his counsel’s performance was
deficient and 2) the lack of reasonable representation prejudiced him. Id. at
687. These two prongs are separate and independent inquiries. Manzano v.
State, 12 N.E.3d 321, 326 (Ind. Ct. App. 2014), trans. denied, cert. denied, 135
S.Ct. 2376 (2015). Therefore, “if it 1s easier to dispose of an ineffectiveness
claim on one of the grounds instead of the other, that course should be

followed.” Talley v. State, 736 N.E.2d 766, 769 (Ind. Ct. App. 2000).

(11]  The first prong requires that the petitioner show counsel’s representation fell
below an objective standard of reasonableness and that éounsel committed
errors so serious that petitioner did not have “counsel” as guaranteed by the
Sixth Amendment of the United States Constitution. Garrett v. State, 992
N.E.2d 710, 718-19 (Ind. 2013). To satisfy the second prong, the petitioner

must show a reasonable probability that, but for counsel’s errors, the result of
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(13]

the proceeding would have been different. Id. at 719. “A reasonable
probability is a probability sufficient to undermine confidence in the outcome.”

Strickland, 466 U .S. at 694.

We afford counsel “considerable discretion in choosing strategy and tactics, énd
we will accord those decisions deference.” Timberlake v. State, 753 N.E.2d 591,
603 (Ind. 2001), cert. denied, 537 U.S. 839 (2002). We also recognize a strong
presumption that counsel rendered adequate legal assistance. Id. The
defendant must offer “strong and convincing evidence to overcome this
presumption.” Smith v. State, 822 N.E.2d 193, 202 (Ind. Ct. App. 2005), trans.
denied.

B. Waiver of Jury Trial

The Sixth Amendment to the United States Constitution provides a person

charged with a criminal offense has the “right to a speedy and public trial, by an

- 1mpartial jury[.]” Article 1, section 13 of the Indiana Constitution provides

likewise. The jury trial right is fundamental and personal and therefore any
waiver of the right to a jury trial must be the knowing and voluntary choice of
the defendant himself. Perkins v. State, 541 N.E.2d 927, 928 (Ind. 1989); see also
Ind. Code § 35-37-1-2 (stating that “the defendant and the prosecuting attorney,
with the assent of the court, may submit the trial to the court”) (emphasis
added). A knowing, voluntary, and intelligent waiver of the right to a jury trial
cannot be inferred from a record which does not evidence such personal choice.

Boykin v. Alabama, 395 U.S. 238, 243 (1969); Poore v. State, 681 N.E.2d 204, 206
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~ (Ind. 1997). Rather, the defendant must personally indicate either in writing or

verbally in open court that he or she wishes to waive a jury trial and the waiver
must be made part of the record. Kellems v. State, 849 N.E.2d 1110, 1112 (Ind.
2006). There is no requirement that a trial court orally advise a defendant of his
right to a jury trial and the consequences of waiving that right. Coleman v. State,

694 N.E.2d 269, 278 (Ind. 1998).

Luna-Quintero contends his triél counsel was ineffective when he “failed to
advocate for Luna-Quintero’s constitutional right to a trial by jury and allowed
Luna-Quintero to make a waiver of that right that was not ‘knowing, voluntary,
and intelligent.”” Amended Appellant’s Br. at 18. Luna-Quintero does not
dispute that he indicated to the trial court that he wished to waive his right to
trial by jury or that his desire to do so is apparent from the record. Indeed, at
the final pretrial conference in this case, Luna-Quintero filed a written, signed

waiver of jury trial that stated:

4. T understand that I have an absolute right to a jury trial in this
case. '

5. 1have been fully advised, by my attorney, of my
constitutional rights to trial by jury and I understand my
constitutional rights to trial by jury.

6. I hereby give up my constitutional rights to a trial by jury and
ask that the case be tried by the Court without a jury.

7. 1declare that no person has made any promise or suggestions
of any kind to me or, within my knowledge to anyone else, that I

Court of Appeals of Indiana | Memorandum Decision 18A-PC-657 | May 15, 2019 Page 11 of 18



would receive any favors, special treatment or any other form of
leniency if I decided not to have a jury trial.

I declare that no person has made any threat of any kind to me,
or within my knowledge to anyone else, to coerce me not to have
a jury trial.

I declare that this waiver is made and executed by me freely,
knowingly, and voluntarily.

Appellant’s [PCR] App., Vol. One at 15.> Before accepting the waiver, the trial

court engaged in the following colloquy with Luna-Quintero:

The Court: Is this your signature, sir?

[Luna-Quintero]: Yes.

The Court: And did you have the chance to have someone
interpret this sheet to you?

[Luna-Quintero]: Yes.

The Court: So you understand that you have a Constitutional
right to have a trial by jury. That’s a trial in which 12 people
make a decision based on the evidence that they hear in court.
And by signing this waiver of trial by jury, you’re waiving that
Constitutional right and this case will be tried to a Judge
[Luna-Quintero]: Yes.

The Court: Okay. And you agree to that?

[Luna-Quintero]: Yes.

The Court: No one’s forced you to waiver your trial right?
[Luna-Quintero]: No.

5 The form also states, “I can read, write, and understand the English language,” id., which is apparently not
the case with Luna-Quintero. However, the form indicates that it was translated, and the trial court inquired
into the translation when it questioned Luna-Quintero about his waiver. Obviously, it would have been
better practice to strike that line of the form in this case, but we see no reason to question the validity of the
form given the surrounding circumstances.
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The Court: You're doing this of your own free will?
[Luna-Quintero]: Yes.

Tr., Vol. IT at 4-5. Alden informed the court that “Serrano, who’s a lawyer, is.
the person who interpreted the jury waiver to him and I know interpreted it
verbatim to him and informed me he interpreted it verbatim to him and
explained the terms as well that were in the waiver.” Id. at 6. Serrano affirmed
the accuracy of Alden’s statement, specifically that he did explain the form to
Luna-Quintero. Luna-Quintero admits in his brief that Alden “did, in fact,
discuss the decision to waive jury trial with [him], through Serrano[.]”
Amended Appellant’s Br. at 16. Alden also informed the trial court that he
would not usually advise waiving a jury trial in a murder case, but that Luna-
Quintero himself explained to Alden why he wanted to waive a jury, the reason
“made sense,” and the decision to sign off on Luna-Quintero’s waiver was “not
taken lightly.” Id. at 5-6. The State consented to the waiver and the trial court,

by signing the written waiver, found Luna-Quintero “has knowingly and

- voluntarily waived [his] right to a trial by jury.” Appellant’s [PCR] App. at 16.

Instead, Luna-Quintero contends neither his trial counsel nor the trial court
gave him the specific advisements that render a waiver voluntary, knowing, and
iptelligent. In claiming his trial counsel was ineffective for failing to adequately
advise him and allowing him to waive a jury trial, Luna-Quintero relies on the
following language from Nunez v. State, 43 N.E.3d 680 (Ind. Ct. App. 2015),

trans. denied.
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Trial by jury may be waived as long as four conditions are met:
(1) the waiver is in writing, (2) the government consents, (3) the
court accepts the waiver, and (4) the waiver is made voluntarily,
knowingly, and intelligently. United States v. Duarte-Higareda, 113
F.3d 1000, 1002 (9th Cir. 1997). As for the fourth requirement,
defendants should be informed that (1) twelve members of the
community compose a jury, (2) the defendant may take part in
jury selection, (3) a jury verdict must be unanimous, and (4) the
court alone decides guilt or innocence if the defendant waives a
jury trial. Jd. In addition, the court should question the
defendant to ascertain that the defendant understands the benefits
and burdens of a jury trial and its waiver, especially where the
record indicates a special disadvantage or disability bearing upon
the defendant’s understanding of the waiver. Id.

Id. at 683. Luna-Quintero specifically notes that because he has a “special
disadvantage” in not speaking English, the lack of proper advisements caused
him to be “ignorant of what his nght to trial by jury entailed[.]” Amended

Appellant’s Br. at 14.°

The above-quoted language from Nunez was introduced with the sentence, “The

federal courts follow analogous practices[,]” making it clear that what followed

To an extent, Luna-Quintero’s ineffective assistance of counsel argument is interwoven with an
independent challenge to his waiver of jury trial as not knowing, intelligent, or voluntary due to the trial
court’s failure to properly advise him. Such a claim would have been available on direct appeal but was not
raised and is therefore waived for purpose of post-conviction unless it constitutes fundamental error. See
Evolga v. State, 722 N.E.2d 370, 372 (Ind. Ct. App. 2000). Luna-Quintero has not alleged fundamental error,
however. Luna-Quintero did raise his appellate counsel’s failure to address this issue on appeal in his post-
conviction petition but does not pursue his claim of ineffective assistance of appellate counsel on appeal. We
will, therefore, address the jury trial waiver only in the context of his ineffective assistance of trial counsel
claim. See Bahm v. State, 794 N .E.2d 444, 445 (Ind. Ct. App. 2003) (noting issues waived as free-standing

arguments may be raised in post-conviction proceedings as arguments supporting a claim of ineffective
assistance of trial counsel), trans. denied.
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described the practice in federal court, which is based in part on Federal Rule of
Criminal Procedure 23(a) which requires a waiver to be in writing and in part
on a rule adopted in United States v. Scott, 583 F.2d 362 (7th Cir. 1978) and
elaborated upon in United States v. Delgado, 635 F.2d 889, 890 (7th Cir. 1981).
The Scott case purported to imbose a supervisory rule on district courts in the
Seventh Circuit requiring a court to interrogate the defendant to ensure that he
understands his right to a jury ﬁial and the consequences of waiver before
accepting a waiver of jury trial. 583 F.2d at 364. Delgado advised courts of the
specific questions that should be asked m the formal jury waiver inquiry. 635
F.2d at 890. As later explained in United States v. Rodriguez, however, these
additionalrwarnings were not mandatory, but rather “are called for as a matter
of prudence. Lesser (even no) Warnings do not call into question the sufﬁciency
of the waiver so far as the Constitution is concerned.” 888 F.2d 519, 527 (7th
Cir. 1989); see also \United States v. Cochran, 770 F.2d 850, 852-53 (9th Cir. 1985)
(noting that the Ninth Circuit, “along with a number of other circuits,” believes
that a district court should engage in detailed questioning of the defendant
before accepting a waiver of the right to a jury trial but also noting that it is not
mandatory). Additionally, this federal practice is not binding on state courts.
See McSchooler v. State, 15 N.E.3d 678, 683 (Ind. Ct. App. 2014). In fact, the
Indiana Supreme Couﬂjﬁ iieclined to hold that more comprehensive
édvisements must be given in order for a waiver of the right to a jury trial to be
accepted. Hu;chins v. State, 493 N.E.2d 444, 445 (Ind. 1986). Therefore, it was
n—og below an objective standard of reasonableness for Alden to not specifically

advise Luna-Quintero of the Delgado factors, nor was it below an objective
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standard of reasonableness for Alden to not object to the trial court’s inquiry for

lacking those advisements.

This brings us back to the Indiana practice, which “stipulates that waiver may
only occur when the defendant personally waives and only when the record
reflects that action in writing or in open court.” Nunez, 43 N.E.3d at 683. The
trial court record indicates that Luna-Quintero personally waived his right to a
jury trial in writing and was questioned in open court before the trial court
found his waiver to be knowing and voluntary. Luna-Quintero affirmed in
response to the trial court’s questioning that he understood he had a right to a
trial by a jury of twelve people and that by waiving that right his case would be
decided by a judge. Alden, a seasoned attorney who had participated in at least
thirty murder trials, indicated he had hired a bilingual attorney to assist him in
communicating with Luna-Quintero’ and assured the trial court that Luna-
Quintero was making an informed decision when he waived a jury trial.
Although Alden offered at the post-conviction hearing some possible
explanations for the waiver in retrospect, the contemporaneous trial court

record indicates it was Luna-Quintero who had to convince Alden to agree to a

7 We do not take lightly Luna-Quintero’s suggestion that as a non-English speaking defendant, he was
disadvantaged in this process, as “[a]ssuring justice under circumstances where some language barrier exists
that might affect the interests of a participant [in the criminal justice process] with limited English proficiency
is a matter of commitment and substantial effort for Indiana’s judiciary . . . ‘lest we run the risk of
diminishing our system of justice by infringing upon the defendant’s right of due process.’” Nunez, 43 N.E.3d
at 682 (quoting Ponce v. State, 9 N.E.3d 1265, 1269 (Ind. 2014)). In these circumstances, however, it appears
both trial counsel and the trial court appropriately accommodated Luna-Quintero’s lack of English
proficiency.
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waiver of a jury .trial, rather than the other way around. Luna-Quintero posits
in his brief, based on the e-mail attached to his “Truth Affidavit,” that it was
actually the State’s suggestion that he waive his right to a jury trial and that it
was “an improper inducement bearing a coercive effect.” Amended Appellant’s
Br. at 16. Even if it was the possibility—not promise—of a reduced sentence
that caused Luna-Quintero to decide to waive a jury trial, thatis a stragegic

decision in a case in which the evidence showed Luna-Quintero had twice

threatened to shoot the victim in the week prior to the victim’s death, fired

multiple shots at the victim in the presence of multiple witnesses, left, and then
returned to shoot the victim one more time. See Luna-Quintero, 2012 WL
2109079 at *2. “We do not ‘second-guess’ strategic decisions requiring
rea‘sonable professional judgment even if the strategy in hindsight did not serve
the defendant’s interests.” Rondeau v. State, 48 N.E.3d 907, 916 (Ind. Ct. App.
2016), trans. denied. Tuna-Quintero offered no testimony or evidence to refute
what the trial court record reflects or Alden’s recollection of events during the
post-conviction proceedings and he has therefore failed to shdw that the
evidence leads “unerringly and unmistakably” to the conclusion that he should
be granted post-conviction relief on this claim of ineffective assistance of

counsel. See Strowmatt, 779 N.E.2d at 975.

Conclusion

Luna-Quintero has failed to meet the rigorous standard of showing that his trial

counsel was ineffective for allowing him to waive his right to a jury trial, as the
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evidence shows he knowingly, voluntarily, intelligently, and personally waived
the right. He is, therefore, not entitled to post-conviction relief, and the

judgment of the post-conviction court is affirmed. .

(197 Affirmed.

Baker, J., and Najam, J., concur.
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FINDINGS OF FACT
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handgun without a license. On September 16, 2011, after a bench trial, he was
found guilty as charged. Subsequently, the Defendant was sentenced to an -
aggregate executed sentence of 50 years.\
2. The Defendant appealed his conviction and sentence. On appeal he claime(ii
theré was insufficient evidence to disprove his self-defense claim. After revievviﬁg
the eﬁdence adduced at the trial, the Couft of Appeals affirmed the judgement aifld
sentence of this court. Luna-Quintero v. State, slip op. No. 49A02-1110-CR-931 :
(Ind.-i Ct. App. June 12, 2012) | ‘
3. As found by the Court of Appeals, the facts and procedure underlying the |

Defendant’s conviction are as follows:

|
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In June of 2010, Luna-Quintero's girlfriend, Randi Arthur

_ ("Arthur"), hosted a party to celebrate moving into her new apartment in
- Indianapolis. One of the guests, Octavio Velazquez ("Velazquez"),

- repeatedly asked Luna-Quintero his name but Luna-Quintero did not

- respond. This upset Velazquez and his friends, and they began

surrounding Luna-Quintero and posturing as if they were ready to fight.
Luna-Quintero's brother, Gustavo Luna-Quintero ("Gustavo"), exclaimed, :

- "You're not going to mess with my brother," and Velazquez responded,
. "You're not about to jump my homeboy." (Tr. 103.) Arthur stepped in and
- made Velazquez and his friends leave. - :

After the party, Mary Johnson ("Johnson"), who was then dating

" Gustavo, was with the Luna-Quintero brothers on separate occasions

when the brothers threatened Velazquez. According to Johnson, when she : 

. mentioned Velazquez, Gustavo would threaten to start a fight while
. Luna-Quintero claimed, "I'm going to shoot your homeboy." (Tr. 106.)

During the early morning hours of June 26, 2011, Johnson and a
friend were sitting outside Johnson's apartment talking to friends when

~ several people, including Velazquez, arrived to visit Johnson's upstairs
. neighbor. Approximately ten minutes later, the Luna-Quintero brothers

drove up, exited their vehicle, and approached Velazquez. Gustavo

. questioned, "Do you remember what you said to me at that party?" (Tr. -
- 152.) Gustavo lifted up his left hand and Luna-Quintero "came around his
. brother and shot [Velazquez]." (Tr. 152.) :

Velazquez, wounded by several shots, fell onto a porch. Luna- .
Quintero briefly chased Velazquez's brother, but then ceased the pursuit, -

" returned to a fallen Velazquez, and fired another shot. The brothers

returned to their vehicle and began to drive away. They soon encountered :

. Arthur, who was driving into the apartment complex. Luna-Quintero got :
. out of his vehicle and told Arthur, "I just shot your little friend Changito

" ("monkey"). Yeah, I shot him. So how do you like that one?" (Tr. 92.) He

" returned tc the vehicle and the brothers drove away.

Meanwhile, neighbors attempted to render assistance to

* Velazquez. He had received four gunshot wounds, one in the head, one in .

the upper right chest, one in the lower right chest, and one in the right

- thigh. The wounds proved fatal.

On June 28, 2010, Luna-Quintero and Gustavo were jointly

charged with Murder and Carrying a Handgun without a License. Luna-
" Quintero waived his right to a jury trial and, on August 17, 2011, he

appeared for a trial separate from his brother. At the conclusion of the

* bench trial, Luna-Quintero was found guilty as charged. Id, 1-3
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4.  Further, as regards the self-defense claim, the Court of Appeal held:

_ The evidence riegating Luna-Quintero's claim of self-defense is as follows. In

~ the week prior to Velazquez's death, Luna-Quintero had, at least twice,

' threatened to shoot Velazquez. When the brothers confronted Velazquez on

- June 26, 2011, Velazquez was unarmed. He was holding hands with his .

~ girlfriend, Anaeliza Armenta; his left hand held a beer. Gustavo verbally -

* challenged Velazquez, but Luna-Quintero "didn't give [Velazquez] a chance to

say anything" before opening fire. (Tr. 170.) Luna-Quintero

~ fired [*6] multiple shots into Velazquez. The final shot was fired as

.~ Velazquez lay helpless on the porch.

: Firing multiple shots undercuts a claim of self-defense. Randolph v. State,

© 755 N.E.2d 572, 575 (Ind. 2001). Accordingly, the State presented sufficient

~ evidence from which the fact-finder could conclude that Luna-Quintero did

- not act in self-defense. Id. 5-6
5.  On March 4, 2013, the Defendant filed a pro se petition for post-conviction:
relief. The petition was referred to the Indiana State Public Defender, which after
review, withdrew, pursuant to Post. Conv. Rule, PC 1(9)(c). The defendant electec:fl to
represent himself, and by his un-amended petition he alleges that he received
ineffective assistance of both trial and appéllate counsel.
6.  The Court held an evidentiary hearing on November 1, 2016. During the -
hearing the defendant presented the testimony of his trial counsel, Robert Aldefl.
7. + Attorney Alden testified that he remembered the case, and that he spent a
large amount of time and resources on the éase, in part because he engaged another
attorney, Albert Serrano, who spoke Spanish and who acted as an interpreter.
Alden indicted that he believed that he professionally prepared the case, by
interviewing and deposing witnesses and by discussing the case in depth with his

client. He also testified that he extensively discussed the waiver of jury with the;

defendant and ensured that he understood and agreed with the decision.



8. - For the reasons discussed below, the Court finds that the facts are with thé
State and against the Petitioner.

CONCLUSIONS OF LAW

1. Standard of Review:

Pbst-conviction relief is a collateral attack on the validity of a criminal
conviction, and the petitioner carries the burden of proof. Timberlake v. State, 7 53
N.E.2d 591, 597 (Ind. 2001). This collateral challenge to the conviction is limitedz to
the grounds enumerated in the post-conviction rules. In order to grant relief, thez
Cour:t must find by a preponderance of the evidence that a defendant is entitled téo '
relief under the post-conviction rules. |

Also, it bears repeating that it has long;been the rule that, “Pro se litigants
without legal training are held to the same standard as trained counsel and are
requiu"ed to follow procedural rules.” Wrigﬁt v. State, 772 N.E.2d 449, 463
(Ind.Ct.App.2002). “This has consistently Been the standard applied to pro se
litigants, and the courts of this State have never held that a trial court is requirejd _
to guide pro se litigants thi*ough the judicial system.” Evans v. State 809 N.E.2d;
338 (ind.Ct.App.2004). Consequently, in reviewing the Defendant’s claims this
courﬁ will not “indulge in any benevolent presumptions on [his] behalf, or waive ény
rule for the orderly and proper conduct of [i‘liS claim).” Ankeny v. Governor of Statée'
of Indiana, 916 N.E.2d 678, 689 (Ind.Ct.App.ZOOQ), reh'g denied, trans. dented |

(citation omitted).



2. Ineffective Assistance of Trial Counsél

By his petition, the Defendant claims he received ineffective assistance of trial
counéel. In order to prevail on his post-conviction claim that his right to effective
assistance of counsel was violated, a petitidner must establish the two componen’ps
from Strickland v. Washington, 466 U.S. 668 (1984). Wesley v. State, 788 N.E. 2d
1247 1252 (Ind. 2003) (citing Williams v. Taylor, 529 U.S. 362, 390 (2000) (parallel
mtatmns omitted)).

Fi’rst, the Defendant must show defense counsel’s performance was deficient, .
which “requires showing that counsel’s representation fell below an objective
stancilard of reasonableness and that counsel made errors so serious that counsel
was hot functioning as ‘counsel’ guaranteed to the defendant by the Sixth
Ameildment.” Id. (citing Strickland, 466 U.S. at 687-88). This objective standaréd-f
of reasonableness is based on “prevailing p?ofessional norms.” Id.

S%econd, the Defendant, must show the deficient performance prejudiced the '
defense. Id. Prejudice is proven by showing counsel’s errors were so serious as to
deprive the defendant of a fair trial, a failing so severe as to render the result
unreliable. Id. In other words, the Defendant must show there is a reaséﬁable-
probability that, but for counsel’s unprofessional errors, the result of his trial would |
be different. Id. A reasonable probability is a probability sufficient to undermine
confi%dence in the outcome. Id. Furthermoré, the two prongs are separate and
independent inquiries, and if a court can “aispose of an ineffectiveness claim on t}le '

groupd of lack of sufficient prejudice . . . that course should be followed.”



Timberlake, 753 N.E.2d at 603 (citing Williams v. State, 706 N.E.2d 149, 154 (Ind’.
1999:) (quoting Strickland, 466 U.S. at 6975). | |
Ifl his petition, the Defendant raises four claims regarding the supposed
inefféctiveness of his trial counsel. First, he claims ineffective assistance of couns&el
becagse trial counsel supposedly failed to professionally investigate the facts and
circu:mstances of the case. Second, he clairﬁs that trial counsel failed to .
profgssionally interview the defendant, gnd the‘ co-defendant. Third, he contends
that h1s trial counsel failed to support his élaims of self-defense due to a failure té
investigate the crime scene, and fourth, the Defendant argues that trial counsel
failea to advocate his right to a jury trial. For purposes of efficient analysis, the

Court finds that the first, second and third claims can be fairly grouped together.f

a.f Failure to Investigate

The Defendant’s first set of claims contend that his trial counsel was ineffective
for féiling to properly investigate and prepare his case for trial. To be sure, “counéel‘
has a duty to make reasonable investigatiohs or to make a reasonable decision th{at
makés particular investigations unnecessary.” Boesch v. State, 778 N.E.2d 1276,
1283-84 (Ind. 2002) (quoting Strickland, 466 U.S. at 690-91) (rejecting claim that
trial :counsel performed deficiently by failiﬁg to investigate all available scien‘tiﬁc}‘
matgrial)). This duty to investigate and prepare is not limitless, and criminal
defeﬁse attorneys are not required to pursﬁe every path until it bears fruit or unﬁl
all conceivable hope withers. Palmer v. State, 34 So. 3d 1207 (Miss. Ct. App. -2010)

Satisfying his burden of proving that counsel was ineffective for failing to



investigate requires the Defendant to go beyond the trial record to show what the
inveétigation, if undertaken, would have produced. Woods v. State, 701 N.E.2d
1208, 1214 (Ind. 1998). “This is necessary because success on the prejudice prong; of
an ineffectiveness claim requires a showing of a reasonable probability of éffectinig
the result.” Id. (citing State v. Moore, 678 N.E.2d 1258, 1261 (Ind. 1997)). In othe:r
wor&s, the Defendant must present to the post-conviction court evidence that waé
available to counsel — had he conducted the type of investigation he now claims they
should have — that would have resulted in h1s acquittal. The Court finds that -theg |
Defehdant has failed to produce such evidence. .
Speciﬁcally, the Defendant complains that his trial counsel failed to
proféssionally investigate the facts and circumstances of the case, and failed to
professionally interview witnesses. In making this claim, the Defendant has magde
no effort, beyond unsupported claims that i1is counsel did not prepare. On the ‘
contl:'ary, the uncontroverted testimony from the evidentiary hearing is that trialé
counsel prepared extensively by deposing and interviewing witnesses, and by |
strategizing about the case with the Defena.ant. The available evidence establishie_s
that trial counsel professionally presented -the self-defense claim that the Defend;cxnt
Wanéed. The Defendant has not offered any evidence to the post-conviction court%
which contradicts his trial counsel’s testimony, nof has he provided the Court wii;h _
any actual evidence that could have been oBtained by conducting more or diﬁerer;t'.

investigations.



Nonetheless, the Defendant claims that; his trial counsel failed to properly
present his self-defense claim, apparently because counsel supposedly failed to
invesjtigate the crime scene. However, a review of the evidence from the evidentiary
hearing, finds no evidence establishing how further investigation of the crime scofne
Woula have led to evidence that would have resulted in his acquittal. Woods, supra.
Moreover, the Court finds that the Defendant has failed to even establish that trial
counsel did, in fact fail to iﬁvestigate the crime at all. Consequently, the Court

ﬁnds that the Defendant has failed to meet his burden of proof on this issue.

b Failure to advocate defendant’s right to jury trial

Next, the defendant claims that trial coonsel as ineffective because trial counsel
faileﬂ to advocate his constitutional right to a jury trial. While it is not entirely
cleaf exactly what the Defendant is claiming, in any event the Court finds that tﬁe_
, evidénce is clear that trial counsel discussed the decision to waive jury extensively V
with the Defendant. From the testimony at the evidentiary hearing, 1t is apparer;lt
that ;this was a strategic choice, made after careful consideration. While the
Defehdant certainly had a right to a jury trial, such a right can be waived. The .
available record provides no basis to find that the decision to waive jury was not :
proper nor any basis to find that the trial counsel’s advice was outside professmnal
' norms See e.g., Chambers v. State, 496 N.E.2d 767, 768 (Ind. 1986); Coleman v.’
State_, 694 N.E.2d 269, 276 (Ind. 1998) Accordmgly the Court finds that the

Defendant has again failed to meet his burden of proof on this issue.



3 Ineffective Assistance of Appellate Counsel:

F:inally, the defendant claims that he also received ineffective assistance from
his eppeﬂate couneel. When appellate couﬁsel, as opposed to trial counsel, is alleéed
to h@Ve been ineffective, the standard of review is similar. The Defendant must etﬂl
establish the two components from Strickland v. Washington, 466 U.S. 668 (1984;).
Wesley v. State, 788 N.E.2d 1247, 1252 (Ind. 2003) (citing Williams v. Taylor, 5295
U.S. v362, 390 (2000) (parallel citations omifted)); Wentz v. State, 766 N.E.2d 351,5:
360 (Ind. 2002). |

In this instance, the Defendant alleges that his appellate counsel was ineffective
becagse she failed to adequately argue the self-defense claim, and failed to raise fhe
Defe?ndant’s constitutional right to a jury tﬁal. The Indiana Supreme Court has
recognized three types of ineffective assistance of appellate counsel claims: a) der;iel |
of acé:ess to appeal; b) failure to present issees; and c) failure to present issues Well.
Wrinkles v. State, 749 N.E.2d 1179, 1203 (Ind. 2001) (citing Bieghler v. State, 690
N.E.2d 188, 193-95 (Ind. 1997)). | '

As the court stated, “Claims of inadequate presentation of certain issues, wheh
suchfwere not deemed waived in the direct appeal, are the most difficult for cc‘mvi;cts
to advance and reviewing tribunals to support.” Bieghler, 690 N.E.2d at 195. This
is s0 .for two reasons. First, the issue has elreadj;r been reviewed by an appellate

cour'g and “most implicates concerns of finality, judicial economy, and repose Whiie :

least affecting assurance of a valid conviction.” Id. Second, the appellate court is



not confined by arguments presented by aﬁpellate counsel and performs its own
independent review of the fecord and caseliaw in reviewing the ;:laim. Id.

I:n this instance, other than unsupported assertions, the Defendant has not
provided any argument or evidence to supﬁort his claim that his trial counsel faiied
to adequately argue the issue of self-defenée on appeal. It 1s well settled, that
whelfe a defendant fails to present any evidence to the posf-conviction court in
supp;)rt of his claims, he cannot obtain post-conviction relief. See Tapia v. State, '7 53
N.E.2d 581, 588 (Ind. 2001) (the total absehce of any evidence of petitioner's post;
conviction claim supports post-conviction court's conclusion that petitioner did no;'ﬂ
meet his burden of proof); State v. Fair, 450 N.E.2d 66, 69 (Ind. 1083) (granting of
post-iconviction relief reversed where petitibner failed to present any evidence in
suppbrt of his post-conviction claims); Mitchell v. State, 946 N.E.2d 640, 645 (Ind;
Ct. App. 2011), reh'g. denied, trans. denieci (post-conviction relief properly deniedz
Whefe petitioner failed to present any evidence in support of his claims); Evans v
State:, 809 N.E.2d 338, 344 (Ind. Ct. App. 2604), trans. dénied (post-conviction cmirt
did not err in denying post-conviction petition where petitioner presented no |
evidénce); Bahm v. State, 789 N.E.2d 50, 59 (Ind. Ct. App. 2003), clarified on othe?r
grounds 794 N.E.2d 444 (Ind. Ct. App. 2003), trans. denied (post-conviction court;v
did n:ot err in denying relief where petitioner failed to present any evidence). .
Moreover, a review of the available record, clearly demonstrates that appellate

counsel presented the issue completely and professionally, however, as the Court:_‘bf
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counéel's performance was not deficient if she failed to present a claim which Woﬁld
havei been meritless. Vaughn v. State 559 N.E.2d 610 (Ind. 1990). Finding £hat '
theré is no merit to the Defendant’s claim, ‘_the Court must also find that the :
Defe;ldant has failed to meet his burden of prpof on the issue if ineffective
assisj;ance of appellate counsel.

4. Conclusion:

Again, post-conviction relief is a collateral attack on the validity of a criminalj’
conviction, and the petitioner carries the burden of pfoof. Timberlake v. Stdte, 753
N.E.Zd 591, 597 (Ind. 2001). In the case at hand, the Court finds that the Defend:ﬁant
has failed to carry his burden. Therefore, the law is with the State and against tﬁe
Defendant. |
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court that%,
the Petition for Post-Conviction Relief is hereby DENIED. .

, s
L RuAT ;
All so ordered this 2t day of (et 7 , 2(),1r7/

Recommended for approval by:

- Magistrate
: arion Superior Court
Criminal Division, Room 1

: - I'd
Approved and ordered by: //%; %/M// -

Judge, Marion Sdperior E6trt
Criminal Division, Room 1
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Appeals found, the State’s case was strong, and so the State was able to overcome
the Deféndaﬁt’s proffered defense.

In reference to the claim that appellate counsel was inadequate for failing to
raise an issue regarding the jury waiver, the law is that to show that counsel was
deficient for failing to raise an issue on direct appeal, i.e., waiving the issue, the
Defendant must overcome the strongest presumption of adequate assistance, and
judicial scrutiny is highly deferential. Ben-Yisrayl v. State, 738 N.E.2d 253, 261
(Ind.2000), cert. denied, 534 U.S. 1164 (2002). In evaluating the performance prong
of appellate counsel‘s.performance, we consider whether the unraised issues are
significant and obvious from the record and whether the unraised issues are “clearly
stronger” than the issues that were presented. Bieghler, 690 N.E.2d at 194. If that
analysis demonstrates deficient performance by counsel, the court then examines
whether “the issues which ... appellate counsel failed to raise, would have been
clearly more likely to result in reversal or an order for a new trial.” Id.

The Court finds that the Defendant has not established that his now
preferred issue regarding hls jury waiver was “clearly stronger” than the issue that
was pursued. The Defendant has presented no evidence or argument to support
the conclusion that the jury waiver was flawed in any way, and as such he has
waived the issue. | See e.g. Tapia, supra. M&eover, the available record makes clear
that the Defendant’s decision to waive jury was counseled, intelligent, voluntary
and properly documented, consequently the Court finds no basis on which appellate

counsel could have pursued the claim._It is, by now, beyond dispute that appellate
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Order

This matter has come before the Indiana Supreme Court on a petition to transfer
jurisdiction, filed pursuant to Indiana Appellate Rules 56(B) and 57, following the issuance of a
decision by the Court of Appeals. The Court has reviewed the decision of the Court of Appeals,
and the submitted record on appeal, all briefs filed in the Court of Appeals, and all materials
filed in connection with the request to transfer jurisdiction have been made available to the
Court for review. Each participating member has had the opportunity to voice that Justice’s
views on the case in conference with the other Justices, and each participating member of the
Court has voted on the petition.

Being duly advised, the Court DENIES the petition to transfer.

Done at Indianapolis, Indiana, on 9/12/2019

;KM A e
Loretta H. Rush
Chief Justice of Indiana

All Justices concur.
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