UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 19-1692

Douglas D. True
Plaintiff - Appellant
V.
Wendy Kelley, Director, ADC

e - “ Defendant - Appellee

Appeal from U.S. District Court for the Eastern District of Arkansas - Pine Bluff
(5:18-cv-00189-BRW)

JUDGMENT

Before COLLOTON, ERICKSON, and KOBES, Circuit Judges.

This appeal comes before the court on appellant’s application for a certificate of
appealability. The court has carefully reviewed the original file of the district court, and the

application for a certificate of appealability is denied. The appeal is dismissed.

. The.motion to proceed.on appeal in forma pauperis filed by Appellant Mr. Douglas D~ oo oo

True is denied. The motion for appointment of counsel filed by Appellant Mr. Douglas D. True

is also denied.

July 26, 2019

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

Js/ Michael E.Gans - ADPENIDI X A
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

PINE BLUFF DIVISION
DOUGLAS D. TRUE ,. PETITIONER
V. NO. 5:18-cv-00189 BRW
WENDY KELLEY, Director of the RESPONDENT

Arkansas Department of Correction

ORDER

I'have received findings and a recommendation from Magistrate Judge Patricia S. Harris.
After a careful review of the findings and recommendation, the timely objections received
thereto, and a de novo review of the record, I approve and adopt the findings and
recommendation in all respects.

The petition for writ of habeas corpus pursuant to 28 U.S.C. 2254 filed by petitioner
Douglas D. True is dismissed. Al] requested relief is denied, and Jjudgment will be entered for
respondent Wendy Kelley. In accordance with Rule | I(a) of the Ruies Goveming Section 2254
Cases in the United States District Courts, a certificate of appealability is denied.!

IT IS SO'ORDERED this 4th day of'March, 2019,

/s/ Billy Roy Wilson
UNITED STATES DISTRICT JUDGE

P——

1 I'am not convinced that petitioner can make a “substantial showing of the denial of a constitutional
right.”” See 28 U.S.C. 2253(c)(2).

APPENDIX 6
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IN'THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

PINE BLUFF DIVISION
DOUGLAS D. TRUE PETITIONER
v. NO. 5:18-cv-00189 BRW
WENDY KELLEY, Director of the RESPONDENT

Arkansas Department of Correction

JUDGEMENT

Based on the Order entered today, judgment is entered for respondent Wendy Keiley.

IT IS SO ORDERED this 4th day of March, 2019.

/s/ Billy Roy Wilson
UNITED STATES DISTRICT JUDGE
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OTHE UNITED STATES DIS Ri‘"f':” COURT
EASTERN DISTRICT OF aRKANSAS
P2INE BLUFF DIVISION

-
™

DOUGLAS D. TRUE P

ETITIONER
V. NO. 5:18-cv-00189 BRW/PSH
WENDY KELLEY RESPONDENT

FINDINGS AND RECOMMENDATION

The foliowing proposed Findings and Recommendation have been sent to United
States District Judge Billy Roy Wilson. You rmay file written objections to all or part of
this Recommendation. If you do so, those objections must: (1) specitically explain the
factual and/or legal basis for your objection, and {2} be received by the Clerk of this
Court within fourteen (14) days of this Recommeandation. By not objecting, you may

waive the right to appeal questions of fact.
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True ("True") was charged in an Arkansas state trial court with

e

wo counts of capital
murder following the death of his pregnant girlfriend. He eventually pleaded guilty to
both counts and was sentenced to concurrent terms of life imprisonment without
parole. He did not appeal any aspect of his plea or sentence.

True thereafter filed a pro se e

tition for post-conviction relief pursuant to
Arkansas Rule of Criminal Procedure 37.1. The Arkansas Supreme Court summarized the

claims in his patition as follows:

- counsel failed to fully investigate and develop a thecry of defense and
instead pressured [True] to piead zuilty to capital murder to avoid the
impasition of the death penaity: ... counsel failed to order a mental
evaluation; and ... [True’s] guilty plea was involunt tary in that, at the time
tne plea was ameted counsel did not inform [True} that the prosecutor
had not yet given notice of intent to seek the death oenalty. ...

See True v. State, 2017 Ark. 323, 532 5.W.3d 70, 72 {2017). The state trial court

appointad counsel and obtained an evaluation of True’s mental state. See Docket Entry
8, Exhibit F. The results of the evaluation reflect that he understood the proceedings

against hirn, had the capacity assist in his defense, did not manifest symptoms of a
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¢ defect, and did not lack the capacity to appraciate the criminality of

his conduct or conform his conduct to the requirements of the faw. He was, though

Y

diagnosed with an anti-social personality disorder and an alcohiol-abuse disorder. The
i,

valuation also containad a summary of the prosecution's account of the facts; the

state Supreme Court recounted the summary as follows:
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id., 532 S.W.3d at 72. The state trial court conducted an evidentiary hearing during

which True testified. The state Supreme Court summarized True’s testimony as follows:

True testified that due to intoxication, he had “blacked out” and had no
memory of murdering his girlfriend. True admittaed it was possible that he
was the perpetraio {J but msnted that he had never harmed anyone when
he had previousiy “blacked out” due to intoxication. True insisted that he
pleaded guilty solaly to avoid the death penalty. On cross-exarnination,
True admitted that the evidence showed that his girifriend had been
stabbed eleven timas and had been beaten about the face and body.

Kl

e ld. at 73. The state triai court denied True's petition for post-conviction relief, The

state Supreme Court summarized the state wrial court’s reasons for doing 30 as follows:

o {1) trial counsel had reasonably investigated the facts and
circumstances surrounding True's case; (2) that counsel’s failure to make
further investigation regarding True's mental-health history was not
prejudicial; and (3) that it could not find that trisl counsel was ineffective
o that [True] was unwise for considering the possibility of a death
sentence as an incentive for pleading guilty.

se2 Id. True appealed the denial of his patiticn. The state Supreme Court found no
raversiote error and affirmed the denial of his petition.

li, FEDERAL COURT PLEADINGS. True cien began the case at bar by filing a

(1)

petition for writ of habeas corpus pursuant to 28 U.5.0. 2254, In the petition, he

advancad the following fouir claims for relief:
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2) counsel was constitutionally inadequate because ne failed to raguest a pre-

irial mental evaluation and obtain a determination of True’'s mantal competency;

3) counsel was constitutionally inadequate bacause he failed to discover and
produce exculpatory evidence; and

4) True did not enter a knowing, voluntary, and intelligent plea of guilty because
he was denied his Sixth amendment right to effective assistance of counsel

Respondent Wendy Kelley {“Kelley”) filed a response to True’s petition. In the
response, Kelley asked that the petition be dismissed. With respect to claims one, two,
and four, Kelley maintained that the state Supreme Court reasonably adjudicated the
claims in resolving True’s petition for post-conviction relief, and the adjudication
should be granted deference. With respect to claim three, Kelley maintained that the
claim is procedurally barred from federal court review.

True filed a lengthy reply. In it, he maintained that the state Supreme Court’s
adjudication of his claims should not be accorded any deference for two reasons. First,
the adjudication resuited in a decision that was contrary to, or an unreasonable
application or, ciearly established federal law as determined by the United States
Supreme Court. Altarnatively, the adjudication resultaed in a decision that was based
on an unraasonable detarmination of the facts in light of the evidence presented. With
respect to Kelley's assartion of a procedural bar, .Ts'ue maintained that he could not
have raised his third ciaim 1n state court because ne did not have access to a copy of

the casa file and was therefore unaware of the claim.
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ore-rrial invesiigation and formulate a viable defense, For insiance, True maintains

that, inter alia, counsel failed to compars True's hand and foot prints to the prints

= 1

recovered at the Crime sceffe! failed to discover thaf True's DNA was not found on the
alleged murder weapon; failed to documant True’s history of mental itlness; failed to
adequately investigate True’s social baci;:ground or interview his friands and associates;
failed to locate and interview Zoe Moores, a/k/a “Bubbles,” the {ast parson to have
spoken with True prior to the murders; and failed to adequately invastigate True’s
educational background.

Trua’s claim is governad by land v. Washington, 4866 U.S. 458 {1984), which

requires a two-part inguiry. First, the patitionar must show that counsel's performance
was deficient, i.e., the petitionar must show that counsel’s rapresentation fell below

an objective standard of reasonablensss Slocum v, Kelley, 854 F.3d 524 (8% Cir.

2017). Second, the petitionar must show prejudice, i.e., a reasonable probability that,
but for counsal’s unprofessional errors, tha result of the proceeding would have bsen
different. See Id. In the context of & guilty blea, the petitioner must show a reasonable
probability that, but for counsel’s =rrors, the petitioner would not have pleaded guilty

but would have insisted on going to trial. d2e Hill v, Lockhart, 474 U.S, 52 (1985). The

kelinood of a differant result must bhe substantial, not just conceivable, see Slocum v,

Kalley, 854 F.3d at 532, and “thare is a strong prasumption that counsel’s conduct falls

2 Amrine v. 3owarsox, 238 F.3d4 13523, 1030 {3th Cir, 2001).




' Case: 5:18-cv-00189-BRW  Document #; 18-0  Date Filed: 02/11/2019  Page 6 of 19

U500 22540d;, which raguires 1S owin TWo-
] i - fan e S iy es vy b Fhay RN ESY wr e o aet?
part inguiry. First, i€ roguiras an inguicy intd whether the srate Supreme Lourl's

adijudication of the claim rasultad in a decision that was contrary o, or involved an

o
>
h

-easonable application of, clearly established federal law as determinad by the
United States Supreme Court. S2cond, 28 U.S.C. 2254(d) requires an inquiry into
whether the adjudication resulied in a decision that was based on an unreasonadie

determination of the facts in light of the evidence presentad. Taken together with

Strickland v. Washington, 28 1i.5.C. 2254(d) establishes a dcubly deferential standard

of review, Sze Williams v. Ropar, $95 F.3d 825 (8th Cir, 2012).

Counsel testified during tne evidentiary hearing about the investigative efforts
ne undertook in attempting to formulate a viable defense. See Docket Entry 8, Exhibit

D at CM/ECF 94-118, The state Supreme Court summarized his testimony as foilows:

o Counsel testified that he had reviewed the evidence against True and
spoke to True's family members; that [counsell had begun gathering
evidence of True's social history, which includad obtaining school and
military records for the purpose of devaloping grounds for mitigation: and
that [counsel] had hired an investigator to interview and subpoena
necessary witnesses for tne defensa, ...

True v. State, 532 5.W.3d at 73. True aiso testified and conceded that counset did,
fact, undertake some investigative efforts, See Dockat Entry 8, Exhibit O at CM/ECF

121, 126. The state trial court appliad the Strickland v, Washington standard and

rejected the claim, finding that counsel conductad an adsquate investizartion of the
facis and of the factors in mitigation of True’s sentence, On anpeal, whe staie Supreme
Courz apolisa the same standard, noted counsel’s testimony, and found that the state

trial court’s ‘.";3 were not ¢ earlyarrmeov"
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astablishad faderal law. The stal

law as announcad in Strickland v, #Wasningfon, cradited the findings of the state trial

court, and found no basis for overturning the findings. The decision of the state
Supreme Court, while not exhaustive, reasonably applied the law and is consistent with
it. The decision is also consistent with the presumption that counsel’s conduct fell
within the wide range of profassionally reasonable assistance and sound trial strategy.

Consequently, the undersigned defer the state Suorame Court’s adjudication of the

claim. See Lemaster v. Kelley, - Fed.Appx. ---, 2018 wi 5877270 (8 Cir. 2018)

(federal court defers to state court decision that claim lacks merit so long as fair-
minded iurists could disagree on the correctness of decision).
True faults the state Supreme Court for applying a clearly erroneous standard of

reviaw in rajecting the claim, not the Strickland v. Washington standard required by

the Unitad States Suprame Court.! A fair reading of the state Supreme Court’s decision
reflects that the court did not apply a clearly erroneous standard of review in rejecting
the claim. The state Supreme Court limited its application of the clearly erroneous
standard of review o resolving the factual questions; the court did not apply the clearly

erroneous standard of review in answering the uitimate question of whether counsel

provided zonstitutionally inadequate representation.

- ot
1 In tha staie Suorama Court’s decision, the court observed tha following: “A finding is clearly
arronagus wihan, aithough & e 2 is avidence to support it, the appeliate court, aftecre eviewing the rorality

aenm*z amd firm conviction that a mistake has been committed. Palivka
352 S.W.3d 913, 023, Based on a review of the svidence and the findings
no showing that the :rial court clearly erred when it denied reliaf, ..." 3es

of the svidanca, i3 ier
v. Stais, 2010 A,
of the trial cours, ih

True v, Stace. 532 3.W.30 3
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Fhe state Suprame Courl's adjudication of True's claim also did notresult in a

decision that was basad on an unreascnable determination of the facts in light of the

evidence presented. Counsal fasciria

attempting to formulate a viable defense, and True conceded during his testimony that

counsel undertook some investigative efforts. The stats Suoreme Court, like the state

trial court. credited counsel’s testimony and found that caunsel reviewed the evidence
" against True; spbke with True’s family members; began gathering evidence of True's
_social history. which included abtaining school and military records for the purpose of

devaloping grounds for mitigation; and hired an investigator to interview and subpoena
. witnesses. Having credited counsel’s testimony. the state Supreme Court could
’ reasonably find as it did.

W TRUE'S S D CLAIM, Trus's second <haim involves a challengs 0 his irial

attorney’s representation.? True maintains that counsel arred by failing to request a
pre-trial mental evaluation and obtain a determination of True’s mental competancy.
In suppert of the claim, Trus maintains that he has a history of mental illness. primarily
in the form of depression and anxiety. He maintains that he experiences “thoughts of

death and suicide, high irritability and [an] inability to concentrate, racing thoughts,

]

and auditory and visual hallucinations.” See Docket Entry T at CM/ECF 20-21, Itis True's

contention that had counsel tearned of True’s history of mental illness, counsel would

-

have known to consider a defense of mental disease or defest and would not have

atlowed ‘”'u: [¥s) oldad g!ul*v until completely exploring his history of mental illness.

!

z True's clalim is governed oy Sirickia nd_v. Washineron., Because the r?aim was considersd and
rejectad hy ne staz2 Supreme Court, the claim is also governad by 28 U.S5.C. 2254(d), giving rise 10 a
doubly defarantial standard of ravisw. :
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Trug's nistory Qi «
Counsel was not surs whethar he knew that Trua had been treatad for depression and
anxiety, and True did not disclose that he was experiencing haitucinations. Counsel

" believed he obtainad all of True’s medical racords and did not raquast an evaluation of

True's mental compatancy. After True pleaded guilty, though. counsel received other

medical records. An evaluation of True's mental competency was subsequéntly
performed, and the results were unremarkable. The state trial court applied the

Strickland v. Washinston standard and rejected tha claim, finding the following:

. [True] testified he advised counsel he suffered from anxiety and
dapreaglon while in the military. Notably, he did not mention to his
attornay he also suffered from visual and auditory hallucinations as he did

when visiting with Dr. Lacey Matthews for an examination orderad by this
Court in conjunction with the fpost-conviction] petition. Pnrhaps that is
because Or. Matthews found fhea-\ claims to be a result of {True’s]
“malingering” - a clinical term used in the Court’s experience as a more
polite way to say one was faking symptoms.

Also of nota, {counsel] ﬂad i.
military records of {Truej. At the tim2 of |
of the balief he had recaived alt 13" “he ava l ble records, which con.amed
no reference to the mentat haalth maitars relayed to [counsel] by [True].
[t was only tater that thess records wer received. The records were
introduced at the nearing and indicate at various points that [True]
suffered from “Major Depression Single Episode Moderate” and on three
{3) occasions “Major Depression, Single Episode in Partial Remission,

fact requested, and later recaived,
r"'1 rus’s} guilty plea, counsel was
ita

i~

More importancly, sudsequant to the filing of the [post-conviction]
setition, [True] was subierct 0 an evaluation to determine his criminat
responsibility and fitnass to proceed. The results were clearly stated in
reports preparad by Dr. Matthews. [Truel. at the time of the offenss, did
not suffer from a mental disease or devect such as would effe t his
criminal rasponsibitity. H2 was able 1o appraciate the criminality of his
conduct and conform nis rmjs.} t by the requirements of the law, an:i he
was capable to farming e -assa“; mental state. Further, he was

o i

deemed competani o assist in hi n defanse.
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Failura to more thoroughly 2xplore Trug's nistary of mental illness, The state Supreme
Court found that given the results of the me antal evaiuation, it was “uniikely ... amore
thorough investigation of True's mental-health nistory would have produced sufficient

evidence supporting an affirmative defense or 'wo utd have eliminatad True's @xposure

to a possible death sentence.” See True v, State, 532 S.W.3d at 74.

The state Supreme Court’s adjudication of True's claim did not result in a
decision that was contrary o, or involved an unt casonable applization of, clearly
established federal law. The state Supreme Court recognized clearly established federal

law as announced in Strickiand v. Washington and found that True was not prejudiced

by counsel’s failure to more thoroughly explore True's history of mental illness. The

decision of the state Supreme Court reasonably appiied the law and is consistent with

it. The decision is also consistent with the presumption that counsel’s conduct fell

ey

K

within the wide range of profassionally reasonable assistance and sound trial strategy.

The undersigned thus dafers to the state Supreme Court’s adjudication of the claim.
The state Supreme Court’s adjudication of True's claim atso did not result in &

decision that was based on an unreasonable determination of the facts in light of the

- i

avidence presentad. The adjudication rests on the second part of the Strickland v.

Washington standard, i.e., whathar True was prejudiced by counsel’s Tailure to reque
a pre-trial mentat evaluation and abtain a datarmination of True's mental competancy.
The state Supreme Court could find that True sufferad no prejudice as there are facts

upporting the finding, specifically. the rasults of the mental competency evaluation

10
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rasuits of the evaluation wars unramarkaiie. The state Supreme Court could find that

given the results, it was “unitkely ... a more thorough investigation of True's mentai

defense or would have eliminated True's exposure to a possible death sentence.
undersigned tharefore defers to the state Supreme Court’s adjudication of the claim,
V. TRUE'S THIRD CLAIM, True’s third claim also involves a challenge to his trial

counsel erred by failing to discover and

l.u

attorney’s representation. True maintains th:

oroduce exculpatory evidence. In support of the claim, True maintains the following:

According to crime lab reports, the cast allegedly us e as & weapon
during the commission of the crime testad negative for the presence of
True’s DNA. Further, there is no record of ... True’s pr"ints ar DNA b2ing
found on the knifz recovered by [the] authorities,

... 1t was tater discovered that the prints taken from ... True were
never tested against those recoverad from the crime scene,

Instead of reporting these deatails to [True] in order to give him the
opportunity to make informed decisions regarding his defense, ... counsel
withheld this valuabie information and procesded to advise [Trug] to
plead guilty, stating that it was “the best possible outcome.”

Trial counsel testiried during the post-conviction nsaring that he
had reviewead the police report and crime lab reports pertaining to this
case, if this is true, he knew or had raason to know of the presence of the
exculpatory evidence as well [as] the fact that the print comparison had
not been dona,

j

>ae docket Zntiy T at CMAECF 22-23

ha dafe of the ofrensas was alleged to have baen July 10, 2014, The date 0.’ Trua’s guitty plea
bher 17, 2014, The date of the mental competency axamination was May 19, 2015,

11
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Kallay Mamiains, and Trus that the claim was never prasentad o the

siate courts. Keliay maintains that the ciaim i3 charafore procedurally barred from
faderal court raview. Trus dizagrees, He mainiains rhat 2 can show the requisite cause
and prejudice, which will parmit the claim to be considered by the federal courts.?

As cause. True maintains that he was “praventad by several government agencies
from timely presenting this ground to the state courts due to their several denials of
his requests for a copy of the discovery fle in his case.” See Docket Entry 1 at CM/ECF
24. True acknowledges that he was represented by counse! in the post-conviction
proceeding and reguastad a copy of the casa file from counsel, but the attorney refused
True's request. 1t was not until True retainea another attorney and obtained a copy of

the case file that True learned of the “DNA reports.” Seg Docket Entry 1 at CM/ECF 27,

At approximately the same time, True {earnad that there was “no reference to the

L

prints taken from ... True in 2014 being processed for comparison to those recovered
from the crima scene.” See Docket Entry 1 at TM/ECF 27.

The undersigred accepts that True did not obtain a copy of the case file until
after the conclusion of the post-conviction proceading and only then learned of the
claim. Do those facts establish the requisite cause and prejudice? Rather than answer
that question, the undersigned will bypass the quasiion and address the merits of the

claim because it warrants no relief. See Staphans v, Norris, 83 F.3d4 223 (8th Cir. 1996)

(court may cut through potantial procadural bar morass and address merits of claim).

4 Generally, tha fadarai courts will not consider 3 clalm if we patitionar failed to first present it
to the state courts in accordanca with the state’s proc i rulos, See Wainwright v, Svkes, 433 U.5.72
a2 ara, though. axceptions to the rule, A

{1977); Q’Rourke v. Endell. 133 F.3d 550 {3=h Cir. 1938 T

or, alternatively, show that tna failure to consider tha ciaim will rasult in a fundamantal miscarriage of
justice bacausa he is aciually innocent. Soo Wallace v, Lacknars, 12 F.3d 323 (3un Zir, 1994).

12
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Douglas True called 911 and informed the dispatcher that he
needed to turn himself in because he had done something bad that he
didn’t v namoer Officers arr «ed on scene and made contact with True
outside his residence. True stated that his girlfriend was dead inside his

residance. Officers obta:n “ri consent to search the residence and found
Brianna Butler deceased in the bathroom. Butler's body had bruising on
her arms and face and lacerations on her throat and torso consistant with
knife wounds, Butier was approximatealy five to six months pregnant at the
time of her death. The unborn child was also deceased. True was advised
of his rights and gave a statement admitting that he and Butler got into
an argument that escalated inwo a physical altercation. True stated that
he was intoxicated and did not ramember what happenead after that. True
stated that he did not know of anyone else in the residence other than a
two yzar old child, True said that he gof up in the middle of tha night and
found Butler’'s body in the bathroom and went back to the couch and
nassed out, True said that he Oor uo the next morning and went to Lowe’s
to buy a tool to cut a cast off nis arm. He said he later callad his rnother
and told ner that he had done something bad and he would never
gatting out of prison. ...

ee Docket Entry 8, Exhibit E at CM/ECF 100, The cast was recoverad and sent for

testing. The restits revealed that “{ai DA profile consistent with originating from two

e

individuals was obtained from {swabs of the cast].” See Docker Entry 8, txhibit G at
CM/ECF 2. The rasults revealad that the DNA profile from the victim was consistent
with the “DNA proﬁle of the major contiibutor obtained from [the swabs].” See Docket
Entry 8, Exhibit G at CM/ECF 2. Tha minor componant of the DNA profite obtained from

the swabs was “inconclusive ror comparative purposes due to the timited amount of

b
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«nibin & st CM/ECF 2. The cast also testad positive for

7

blood. See Docxat Entry 8, Exhibit & at é
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4 4 e e - x e “ ,.~:.,, Ve oy dys s ok B b fe ‘:-‘,im'; iF - -
L knife was fouad next 1o tha victim’s ooy, 322 Docket Enftry 3, oXnidDit o ad
YV Taka if o maneE . - b bmite racrar nnsitive v
Cam/ECT 9, and the knife was s2ni Tor festing slthgugh the Knife tested positive for

blood, soe Docket Enury 3, Exiibit G at CM/ECF . the resulis noted the following with

raspact to the presence of finger prints: “no fatent prints containing sufficient unique
characteristics to allow individualization to their source [were] observed.” See Docket
Entry 8, Exhibit G at (.M/ECF 5.

True’s claim that counsel erred by failing to discover and produce exculpatory

avidence warrants no relief because True cannot satisfy the prejudice component of

the Strickland v. Washington standard. Specificaliy, the evidence True relies upon, L2,

the results of testing done on the cast and knife and the absence of fingerprinis, is not
axculpatory and doas not demonstrate a reasonable probability that, but for counsel’s
unprofessional errors, the resuit of the proceeding would have been dif ffarent.
True makes much of the fact that his DNA was not found on swabs of the cast. it
is undisputed, though, that the cast was on one of his arms, and he did not cut the cast
off until the day after the murders occurred. it is true that a definitive finding was not
mada as to the presenca of his DNA on the cast, but the resutts of the testing also did
not rule out the presenca of his DNA on the cast. The results were simply inconclusive.
Moreovar, it is not insignificant that the victim’s DNA was found on swabs of the cast.
With respect to the knife, it is true that testing did not reveal the presence of
True's DNA. it doas not apoear, though, that the knife was tested for the presence of
DNA. The knife was testad for fingarprints, and the results were inconclusive. The

resuits did not reveal the orazsance of any fingerprints “containing surficient unique

7

characteristics to atlow individuaiization to their source ...’

14
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o s e o P T i s ey b R I D T T e A LR T
reua maincains that after he pieaded guiily, ne Laarnad that his Fingarprnts waie

(3 e

ever tesrad 1ainst thosa recoverad from the crime scene. Thare was never any
neyar 123020 A%3 1032 (2

dispute, though, that he was in the residence atb the fime the viclims were murderad.
Thera is also no evidence that another person mignt navs
time of the murders or might have committed the murders. When asked about that

during the evidentiary hearing, True testified as foulows:

Q. That you did not commit these acts?

A. | am not consciousty—i can not honestly say if [ did or didn’t. |
heliove it could be possible, but it could just as well be not possible at
the same time.

0. Pray telt who do you think commitied these acts?

A, Well, 1 later found out after my incarceration in the county jait
that the [victim] was married, so 1 believe that that person could have
possibly committed the offense.

See Docket Entry 8, Exhibit D at CM/ECF 149, His testimony is pure conjecturs and

supported by no facts whatsoevar,

Vi, TRUE’'S FOURTH CLalm. True’s last claim also involves a challenge to his trial
attorney’s representation, True m$intains that he did not enter a knowing, voluntary,
and intelligent plea of guilty bacause ne was denied his Sixth Amendment right to
effactive assistance of counsel. In support of the claim, True maintains that he was
prassurad by counsel into pizading guilty £o avoid a sentence of death even though the
State of arkansas had not given formal nutice of its intent to sesk the death penalty.
Morébver, True maintains chat counsel orevented True from reviewing the esvidence

against him and was not awarg of all the avidence until after he entered his guilty plea.

15
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Trie's clalm i & by Sirickiand v, W AN asinn, Se2 Robinson v, Kauay,

2018 WL 1997797, 2 {5,047k, 2018) (Ray, mul, report and recommeandation adopte

3013 Wi 1996464 (£.D.avk. 2013) (Wilson, .} {cnadenge (o guilty plea on account of

tand v. Washingion).

,._

inaffective assistance of counsel governed by Strick

sssurmounting Strickland [v. Washington's) high bar is never an
easy task,’ and the strong societal interast in finality has ‘special force
with respect Lo urmcuons based on guiity pleas.”” Lee v, Lnited States,
137 S, Ct. 1958, 1947 (2017) (citations omitted). A guilty plea and
representations madn by a dcfendam during plea-taking create a “strong
presumption of varity” and pose “a formidable barrier m :my stbsequent
collateral proceadings.” Blackledge v. Ailison, 431 U.S 73-74 {1977).

See id. at 3. Because the claim was consigered and rejected by the state Supreme
Court, the claim is also governed by 28 U.S.C. 2254(d), giving rise to a doubly
deferential standard of review, See id.

True testified during the evidentiary hearing about the circumstances
surrounding his guilty plea. Ses Docket Entry 8, Expibit D at CM/ECF 118-154. Although
he admitted at the tima of his plea that no threats or intimidation were made, he
tes Hed that he was only parroting the words of his attorney. True testified that

~:0unset took advantage of True's “limited knowledge of the law at the time of the

crime while [he] was awaiting trial.” See Docket £ntry 8, Exhibit D at CM/ECF 134,

n -

when asked to explain his answar, he stated the following:

not informing me that | was-—

likely or not, ba found guilty
that unless the d=2atn penaity
ro be officially sought by the
iy being sought. | was 'under the
whole time.

nrosec utmg
assumption that it was being S()U?h" tha

<
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Q. You then say [counsel] opted for simple intimidation and

coercion in abtaining your willingness to plead guilty.

A, Right.
Q. Explain to me what you mean.

A. By that, intimidating someone with the geath—me namely with
tha death penalty, obviously that would be intimidation. And | do believe
that [counselj also stated--and this will be mentionad tater in the petition
actually—that it was his goal from the beginning for me to accept life
without parole and he did specify from the beginning.

e Docket gniry B, Exnibit O ar CM/ECF 134-133. Tne stace trial court appiisd the

(Va3

Strickland v. Washington standard and rejected the claim. On appeal, the state

Supreme Court applied the same standard and found that counsel’s performance was

not deficient, The state Supreme Court so found for the following reasons:

True alleged balow and argues on appeal that counsel was ineffective
bacause he did not inform True that the prosecutor had not filed a notice
of intent to seak the .eai*h panalty. However, True points to no authority
that imposes an affirmative duty on a prosecutor to announce an intention

to s2ek the de ath ppnﬂfy. Rather, the proszcutor may, with the

52! ea
as;m«;sr!n of the court, waive the death penalty. Ark. Code Ann. 5-4-608.
urthermore, mk nsas Od\:. Annotated section 16-37-205 (Repl, 2003}
Jrére in pertinent p tnat in capical-murder Cases, uniess e
' ms thz circuit court at the arraignment of the

analty will not be sought. it shall be presumed
2 QL«GM Here, no evidence or testimony was
the dﬁath penalty had been waived by the
endars are requirad to prasume the death

svught i_mtess the prosecutor indicates otherwise. Ark.
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; - sart mmaity rarmainad
santapoe was nol 29 { a3 2 dsd penally ramaines a

ardlass of wheathe 'Lf,:_ plez the certainty or e
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2
probapility of a lasser oenaity.
nrosacutor nad not declared an intent e see!‘. bhﬂ deauh peﬁ ity and nis
additional allegations that he has no recotiection of committing the crime,
the circumstances surrounding the death of the victim and her unborn
chitd supgort trial counsel's reasonabte hatiaf that True faced a potenual
death sentence. The trial court did not clearly err when it found tha
True's guilty plea was voluntarily and lmethgently entered upon the advice
of competent counsel. ...

See True v, State, 532 5.W.,3d at 75.

The state Supreme Court’s adjudication of True's claim did not resuit in a’
decision that was conirary to, or involved an unreasonable application of, clearly

established federal law. The state Supreme Court recognized clearly established federal

law as announced in Strickland v. Washington and found that counsal's nerformance
was not deficient. The decision of the state Supreme Court reasonably applied the law
and is consistent with it. The decision is also consistent with the presumption that

counsel’s conduct fall within the wide range of professionally reasonable assistance and

(V2)

sound trial strategy. Tha undersigned thus defers to the state Supreme Court’s
adjudicarion of the claim.
The state Suprame Court's adjudication of True’s claim also did not result in 2

decision that was based on an unreasonable determination of the facts in light of the

evidence prasented. The adjudication rasts on the first part of the Strickland v.

[{1]

Washinaton standard, Le., whather counsel’s pariormancs was deficient, and the stat

Supreme Court could reasonably find that coun nsel's performance was not deficient. As

the state Supreme Court noted, Arkansas law aravides that in capital murder cases,

18
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sierdant that the death penalty will nol D2 sougng, i snail pe presumead hat ne

eath penaliy will be sought.” True producad no avidence that the death penalty had

0.

bean waived, and the prosecution had given no indication that it would waive the death

tate Supreme Court’s adjudication

4]

penalty. The undersigned therafore defers to the
of tne claim.,

Vil, RECOMMENDATYION. For the feasons sat forth above, the undersigned finds
that True’s claims warrant no relief. It is therefore recommeanded that his petition be
dismissed, all requestad relief be denied, and judgment be entered for Kellay, in
accordance with Rule 1iiaj of the Rutes Governing Section 2254 Cases in the United
States District Courts, a cartificate of appealability should also be denied.

DATEZD this 119 day of February, 2019.

-

) iy (.’u;“\ . c.
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES COURT OF APPEALS
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ORDER

The petition for rehearing en banc is denied. The petition for rehearing by the panel is

also denied.
August 23, 2019

) Order Entered at the Direction of the Court: .. oo e’
“Clerk, U.S. Court of Appeals, Elghth Circuit.

/s/ Michael E. Gans
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Opinion Delivered November 30, 2017

Synopsis

Background: Defendant, who had pled
guilty to two counts of capital murder, filed
a pro se petition for postconviction relief,
The Circuit Court, Sebastian County,
Stephen __Tabor, J., denied petition.
Defendant appealed.

Holdings: The Supreme Court, John Dan

Kemp, C.J., held that:

| S
W defense  counsel undertook  an
investigation of defendant’s case;

L2l any deficiency by defense counsel to
request a mental evaluation betfore advising
defendant to plead guilty did not prejudice
defendant; and

Bl defense counsel’s advice that defendant
faced a possible death sentence was not
deficient.

'Afﬁrmed.

WESTLAW

#*71 PRO SE APPEAL FROM THE
SEBASTIAN COUNTY CIRCUIT
COURT, FORT SMITH DISTRICT [NO.
66FCR—-14-684A], HONORABLE
STEPHEN TABOR, JUDGE

Attorneys and Law Firms\
Douglas D. True, pro se appellant.

Leslic Rutledge, Att’y Gen., byf Amanda
Jegley, Ass’t Att’y Gen., for appellee.

Opinion

*%72 JOHN DAN KEMP, Chief Justice

21 +1 Appellant Douglas David True
appeals from the denial of his pro se petition
for postconviction relief filed pursuant to
Arkansas Rule of Criminal Procedure 37.1
(2014), which alleged the following grounds
for relief: that counsel failed to fully
investigate and develop a theory of defense
and instead pressured him to plead guilty to
capital murder to avoid the imposition of the
death penalty; that counsel failed to order a
mental evaluation; and that his guilty plea
was involuntary in that, at the time the plea
was entered, counsel did not inform him that
the prosecutor had not yet given notice of
intent to seek the death penalty. We will not
reverse the trial court’s findings granting or
denying postconviction relief absent clear
error, State v. Herred, 332 Ark. 241, 251,
964 S.W.2d 391, 397 (1998). A finding is
clearly erroneous when, although there is

APPENDIX D
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evidence to support it, the appellate court,
after reviewing the totality of the evidence,
is left with the definite and firm conviction
that a mistake has been committed. *2
Polivka v. State. 2010 Ark. 152, at 4, 362
S.W.3d 918, 923. Based on a review of the
evidence and the findings of the trial court,
there is no showing that the trial court
clearly erred when it denied relief. We
therefore affirm.

The underlying facts in this case are ‘as
follows: On December 17, 2014, True
pleaded guilty to two counts of capital
murder in the stabbing death of his pregnant
girlfriend. True subsequently filed a timely
postconviction petition alleging that in July
2014, he woke up on his living-room couch,
after consuming an excessive amount of
alcohol the night before, and discovered his
girlfriend “laying in a bloody mess” on the
bathroom floor. True alleged that trial
counsel had unreasonably failed to fully
investigate his case or to inform him of facts
relevant to sentencing before insisting that
True plead guilty to two counts of capital
murder. True alleged that he would not have
pleaded guilty if trial counsel had conducted
a thorough investigation and had fully
explained the prosecutor’s intent.

In response to True’s postconviction
petition, the trial court appointed counsel,!
ordered a mental evaluation, and conducted
an evidentiary hearing. The report issued on
the mental evaluation provided the
following conclusions: that True understood
the proceedings against him and otherwise
had the capacity to assist in his defense; that
True did not manifest symptoms of a mental
disease or defect; and that True did not lack
the  *3 capacity to appreciate the

WESTLAW

criminality of his conduct or to conform his
conduct to the law. Furthermore, True was
diagnosed as suffering from antisocial
personality _disorder and alcohol-abuse

_disorder, and True's reports of auditory and

visua!l hallucinations were discounted as
unreliable. Finally, the mental evaluation
included a summary of the State’s account
of the relevant facts surrounding the crime
and disclosed that the victim was five to six
months pregnant at the time of her death:
that True called 911 and stated that “he had
done something bad that he didn’t
remember”; that True admitted to
investigators that he and the victim had an
argument on the night of the murder that had
escalated into a physical altercation but that
he did not recall any other events that
occurred; and that True told investigators
that he was not aware that anyone else was
in the residence on the night of the murder.

*%73 At the postconviction hearing, True’s
trial counsel testified that he had reviewed:
the evidence against True and spoke to
True’s family members; that he had begun
gathering evidence of True’s social history,
which included obtaining school and
military records for the purpose of
developing grounds for mitigation; and that
he had hired an investigator to interview and
subpoena necessary witnesses for the
defense. True’s trial counsel confirmed that,
at the time he advised True to plead guilty to
capital murder, there had been no formal
notice of an intent to seek the death penalty.

True testified that due to intoxication, he had
“blacked out” and had no memory of
murdering his girlfriend. True admitted it
was possible that he was the perpetrator, but
*4 insisted that he had never harmed anyone

Respondent's Exhibit B 20f6
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when he had previously “blacked out” due
to intoxication. True insisted that he pleaded
guilty solely to avoid the death penalty. On
cross-examination, True admitted that the
evidence showed that his girlfriend had been
stabbed eleven times and had been beaten
about the face and body.

The trial court entered a written order
denying True’s claim for relief and found
that (1) trial counsel had reasonably
investigated the facts and circumstances
surrounding True's case; (2) that counsel’s
failure to make further investigation
regarding True’s mental-health history was
not prejudicial; and (3) that it could not find
that trial counsel was ineffective or that the
petitioner was unwise for considering the
possibility of a death sentence as an
incentive for pleading guilty.

Blyhen a defendant pleads guilty, the only
claims cognizable in Rule 37 proceedings
are those that allege that the plea was not
made voluntarily and intelligently or was
entered without effective assistance of
counsel. Herred. 332 Ark. at 251, 964
S.W.2d at 397 (citing Bryant v. State, 323
Ark. 130, 913 S.W.2d 257 (1996)). The
two-part standard adopted by the United
States Supreme Court in Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052,
80 L.Ed.2d 674 (1984), is applied to
determine the effectiveness of counsel when
a defendant has pleaded guilty. Herred, 332
Ark. at 251, 964 S.W.2d at 397.

Bl ISt BlAceordingly, to be entitled to
withdraw a guilty plea due to ineffective
assistance of counsel, the petitioner must
show that counsel’s representation fell
below an  objective  standard  of

WS TLANY

reasonableness, and that there is a
reasonable probability that, but for counsel’s
*§ unprofessional errors, the result of the
proceeding would have been different in that
the defendant must show that there is a
reasonable probability that, but for counsel’s
error, he would not have pleaded guilty and
would have insisted on going to trial. Id.
(citing Hill v. Lockhart, 474 U.S. 52, 106
S.Ct. 366, 88 L.Ed.2d 203 (1985)). Unless a
petitioner makes both showings that counsel
was ineffective and that he was prejudiced

by trial counsel’s errors, it cannot be said

that the conviction vesulted from a
breakdown in the adversarial process that
renders the result unreliable. Heningion v.
State, 2012 Ark. 181, at 5, 403 S.W.3d 55,
59. Moreovet, there is no reason for a court
deciding an ineffective-assistance claim to
address both components of the inquiry if
the defendant makes an insufficient showing
on one. Id. (citing Strickland. 466 U.S. at
697, 104 S.Ct. 2052). A defendant who has
pleaded guilty necessarily has difficulty in
establishing prejudice, given that his or her
conviction is premised on an admission of
guilt of the crime charged. Herred, 332 Ark.
at 251, 964 S.W.2d at 397 (citing Thompson
v. State. 307 Ark. 492, 821 S.W.2d -37

(1991)). L

I %74 Here, True first alleges that his trial
counsel was ineffective for failing to
investigate the case and any affirmative
defense based on mental disease or defect
but instead solely encouraged him to plead
guilty. At the hearing, counsel testified as to
the substantial steps he took to investigate,
and we cannot say the court was clearly
erroneous in finding counsel was not
ineffective in this regard. In fact, True later
testified that he now realized counsel did
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investigate,

Bl x6 Second, True contends that trial
counsel was ineffective for failing to request
a mental evaluation before advising him to
plead guilty. True further argues that trial
counsel unreasonably failed to obtain his
complete medical records from the military
that would have revealed a history of major
depression and anxiety.

DTy establish an affirmative defense based
on allegations of mental disease or defect, a
defendant has the burden of proving by a
preponderance of the evidence that he
lacked the capacity to conform his conduct
to the requirements of the law or to
appreciate the criminality of his conduct.
Ark. Code Ann. § 5-2-312(a) (Repl. 2006).
The conclusions presented in the mental
evaluation ordered by the trial court in the
postconviction proceeding established that it
was unlikely that a more thorough
investigation of True's mental-health history
would have produced sufficient evidence
supporting an affirmative defense or would
have eliminated True’s exposure (0 a
possible death sentence. Trial counsel also
testified that he did obtain True’s military
records. Therefore, True does not
demonstrate that he was prejudiced by trial
counsel’s failure to pursue this line of
inquiry.

1101 1L U2l his third ground for relief. True
alleged below and argues on appeal that trial
counsel pressured him into pleading guilty
to avoid the death penalty, which True
alleges had not been formally pursued by the
prosecutor. 1f a defendant is charged with
capital murder, death or life without parole
are the only sentencing options available

WESTLAYY

upon conviction. See Ark. Code Ann. §
5-4-615 (Repl. 2006) and § 5-10-101
(Supp. 2013). A defendant may be charged
and convicted of capital murder when the
death of a victim was *7 the result of
premeditated and deliberate intent, or when
the defendant knowingly causes the death of
a victim younger than fourteen years old
under circumstances manifesting extreme
indifference to the value of fhwman life. Ark.
Code Ann. § 5-10-101(a)(4) & (a)(9)(A).
We have held that the choice of which
charges to file against an accused and the
decision to seek the death penalty are
matters that are entirely within the discretion
of the prosecutor. Simpson V. State, 339 Ark.
467, 471, 6 S.W.3d 104, 107 (1999). As
stated above, True confirmed that his
girlfriend had been beaten as well as stabbed
eleven times, which resulted in her death
and the death of her unborn child. Although
True asserted that he had blacked out and
had no recollection of harming his
girlfriend, voluntary intoxication does not
negate criminal intent? Ark. Code Ann. §
5.2-207 (Repl. 2006); see also Spohn_v.
Srate. 310 Ark. 500, 502, 837 S.W.2d 873,
874 (1992) (testimony from expert
describing  alcoholic blackouts  was
irrelevant and inadmissible in murder trial as
voluntary intoxication is no longer a
defense). Although True has no recollection
of the events leading to his girlfriend’s
death, intent can be **75 inferred trom the
nature and extent of the injuries that caused
her death. Camargo v. State, 327 Ark. 631,
638. 940 S.W.2d 464, 467-68 (1997). In
view of this, sufficient evidence supported
the prosecutor’s decision to charge True
with two counts of capital murder, which
carried the possibility of a death sentence.
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*8 True alleged below and argues on appeal
that counsel was ineffective because he did
not inform True that the prosecutor had not
filed a notice of intent to seek the death
penalty. However, True points to no
authority that imposes an affirmative duty
on a prosecutor to announce an intention to
seek the death penalty. Rather, the
prosecutor may, with the permission of the
court, waive the death penalty. Ark. Code
‘Ann. § 5-4-608. Furthermore, Arkansas
Code Annotated section 16-87-205 (Repl.
2005) states in pertinent part that in
capital-murder cases, unless the prosecuting
attorney informs the circuit court at the
arraignment of the defendant that the death
penalty will not be sought, it shall be
presumed that the death penalty will be
sought. Here, no evidence or testimony was
introduced to establish that the death penalty
had been waived by the prosecutor, and
public defenders are required to presume the
death penalty will be sought unless the

" Ann. § 16-87-205.

In view of the above, trial counsel’s advice
that True faced a possible death sentence
was not erroneous as the death penalty
remained a potential outcome of any trial.
See Hill v. Lockhart, 894 F.2d 1009. 1010
(8th _Cir. 1990) (erroneous advice with
respect to sentencing that induced a guilty
plea may constitute ineffective assistance of

counsel); -see also Huff v. State, 289 Ark.
404, 406, 711 S.W.2d 801, 80203 (1986)
(Ineffective assistance of counsel with
regard to a guilty plea can be shown only by
pointing to specific errors by counsel.). We
have held that fear of the death penalty is a
valid basis for a voluntary and intelligent
plea of guilty, regardless of whether the plea
results from the certainty or the *9
probability of a lesser penalty. Mitchell v.
State. 271 Ark. 512, 525. 609 S.W.2d 333,
339 (1980). Despite True’s assertions that
the prosecutor had not declared an intent to
seek the death penalty and his additional
allegations that he has no recollection of
committing the crime, the circumstances
surrounding the death of the victim and her
unborn child support trial counsel’s
reasonable belief that True faced a potential
death sentence. The trial court did not
clearly err when it found that True’s guilty
plea was voluntarily and intelligently
entered upon the advice of competent
counsel. Herred, 332 Ark. at 251, 964
S.W.2d at 397.

Affirmed.

All Citations

2017 Ark. 323,532 S.W.3d 70

Footnotes

i True’s postconviction counsel did not file an amended Rule 37.1 petition but relied on the allegations set forth in True's pro se
petition.

2 Arkansas Code Annotated section 5-4-605(3) includes intoxication as a mitigating factor to be considered by the jury during

sentencing. Nevertheless, it is entirely up to the jury to welgh aggravating or mitigating factors in its decision to sentence a
defendant to death, See Williams v. State, 369 Ark. 104, 115, 251 S.W.3d 290, 298 (2007).
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