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QUESTION(S) PRESENTED
TSSUE 1: THE VENIRE PaNEL wWAS TNFORMED THAT MELSON HAD PLEAD GOLLTY To ALL

Five CHARGES. WHEN NELSON CHANGE THOSE PLEAS BEFORE THE TRIAL ®N

THE MERITS REGAN To NOT GUILTY. WAS HE ENTITLED To A NEW VENIRE

PuR_SUANT To THE RIGHT To TRrAL BY JURY FOUND IN ARTICLE 1., SECTIonN

15 of THE TEXAS CONSTITUTION AnD TEXAS CoDE 0F CATMINVAL. PROCEDVAE
ARTICLE 1.12 7

TSSUE 2. THE VENIRE PaNEL WAS INEDRMED THAT NELSON HAD PLEAD GUZLTY To ALL
- FIVE CHARGES. WHEL NELSoN CHANGE THoSE PLEAS BEFORE THE TAIAL ON
THE MERLTS RE6AN To NOT GUILTY~ WAS HE ENTLTLED To A NEW VEVIRE

PANEL PURSURNT TO THE RIGHT To TRTAL AY JUARY FounD IN THE SIXTH
AMENDMENT To THE UNITED STATES CoNSTITUTION ?
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LIST OF PARTIES

[ 1 All parties appear in the caption of the case on the cover page.

B< All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this

petition is as follows:
(Al COUAT oF APPEALS SIXTH APPEALLATE DISTRILT STATE of TEXAS

[R] THE FIFTH DISTRLLT CoURT OF BowIE COUNTY
(€] CoURT bF CRILMINAL APPEALS oF TEXAS
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
the petition and is

to

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix

to
the petition and is '

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

B For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _A___ to the petition and is
[ ] reported at ; Or,

[ ] has been designated for publication but is not yet reported; or,
4 is unpublished.

The opinion of the _STATE_TRI AL COURT court,
appears at Appendix _B____ to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[A is unpublished.




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

XK For cases from state courts:

The date on which the highést state court decided my case was JUNE 17,2019 .
A copy of that decision appears at Appendix _ A . .

B4 A timely petition for rehearing was thereafter denied on the following date:
AVGUST 21, 2019 , and a copy of the order denying rehearing
appears at Appendix _C |

4 An extension of tim?‘ to file the petition for a writ of certiorari was granted
to and including __ ‘A/A” (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
THE. FOLLOWING STATUTORY AND CoNSTITUTIONAL PROVISIONS ARE INVOLVED
In THIS CASE.

SIXTH AMENDMENT
Pace: &

V.5, CowsT., AMEWD. VL
THIS RIGHT To A TURY ’n(iAL_ MAY BE CIRCUMSCRIRED onLY BY ERPRESS
AND TWUTELLT GENT WAIVER.
TeEdns PEMAL. (ODE § LoA. D3
PAGE: %
TeAas CsDE oF CAKIMIWAL. PROCEDURE ARTICLE 1.11
THE RICHT oF TRIAL BY TURY SHALL 2EmAIN INVIOLATE.

TRy R. A2 P Uy, LB
A SUASTANTZAL RIGHT IS AFFECTED WHEN THE EKROR HAD A SUBSTANTIAL AND
TINTURTouS EFEECT OR INFLUENCE IN DETEKMINING THE Juryv'c VERDILT.

RULE 10B) ConSIDERATION GOVERVISE REVIEW on CEATIORARL
A STATE CoURT OF LAST RESORT HAS DECIDED AN LMELTANT FEDERAL- BUESTLoN
Ti) A WAY THAT CoWFLTICTS WITH THE DECISIoN oF ANOTHER STATE CoulT OF LAST
RESORT OR OF A UNITED STATES COURT of AffEALS.
| RULE 100 CoNSIDERATION GOVERNING REVIEW ON CERTLDRARL
A STATE CoukT oK A UNLTED STATES (olRT OF AFPEALS HAS DECTIDED AN

TMeORTANT QUESTLON OF FEDEKAL LAW THAT HaS NOT BEEN: BUT SHoulD Q€.
SETTLED BY THLS CoU&T. oR HAS DECIDED AN IMPORTANT FEDECAL QUESTIoN
IV A WAY THAT CONFLLCTS WITH RELEVANT DECISIONS of THLS COWRT.



STATEMENT OF THE CASE
Tuzs 15 AN APPEAL ERoM A CoNVICTIOoN EoR FIVE CounTS of CoNTINUOULS TRAFFLCKING

OF PERSONS RELATING To FIVE DLFFERENT ALLEGEM VICTIMS, IN VIOLATION oF TEXAS
PENAL CoDE § 2.0A. 03.

THE VENLIRE PANEL WAS INFORMED THAT KENNETH DEWAYNE NELSON HAD PLEAD GUILTY
To FLVE COUNTS oF (ONTINUOUS TRAFFICKING UF PERSoNS. HE WAS 69ING TO PROCEED
BEFORE THE JURY FoR THE PUNLSHMENT PHASE \ HowEVER + HE ENTERED A CHANGE OF PLER
To NOT GUILTY BEFORE THE TRLAL ON THE MERITS BEGAN. 17 WAS SIMPLY AN ERROR
DURZN & THE PLEA THAT NELSoN NEVER CONSZDERED UNTIL VERRAL TNFLUENCE FRom HLS
ATTORNEY AT PRE~ TRIAL THE DAY BEFoRE TRIAL. HIS ATTORNEY ATTEMPTED To PREVENT
DAMAGE OF THAT ERROR BY REGUESTING A MOTION Fok A FRESH VENIRE PANEL BEFoRE TiHE
TRIAL ON THE MERITS BE6AM, CITING THIS PANEL. WAS HOPELESSLY TAINTED. THE TRIAL
COVAT ALLOWED NELSON A CHAWGE OF PLEA BUT FORCED HIM To TRIAL REF0RE THE TAINTED
SELECTED FROM THAT PANEL. THE TRIAL COURT STATED:

© APPEALLANT WouLb 8E MANIPULATLNG THE JUDLCIAL PROCESS: THE ACCUSED WOULD PLEAD
GULLTY. AND AFTER SEELNG How DAMAGING THE STATE'S EVLDEWCE I5,HE CouLD TAKE
THE STAND AND FORCE A NEW TRZAL REFORE A NEW TURY 8Y DENYING AN ELEMEUT
SE THE OFFENSE. A DEFENDANT MAY NoT CREATE REVERSLALE EXROR BY HIS ownN
MANIPULATION® BEASLEY V. STATE, (34 S.W.1D 320 ( Tex. CRIM. APP. 1981).

THE “TRAL. COURT PROCEEDED OW THE MERTTS AD AFTER THE STATE RESTED 1IT5 CAKE

THe JURY FounD NELSON GULLTY oW AL CounTs IN APPROXTMATELY FIVE MINUTES.

DURTALG DIRECT APPEAL THE APPEALLATE CouRT DENIED PRESERVATIoN 0F ERROR UNDER,
THE GUIDELINES oF THE TEXAS CoNSTITUTION CITING TRIAL COUNSEL FALLED To ME€T

SPECTFTCITY REQUIREMENTS.

~TE~TRIS AR GUMENT “LS~CORRECT~IT BASICALLY-MEANS A DEFENDANT CAWNOT -CHANEE - -
H1S MIND AND RECETIVE A FAIR TRIAL @Y JURY AND THAT TusT DUESN’T MAKE SEMSE.
NELSon SIMPLY CHANGED HLS PLEA ATTEMPTING To EXERCISE HIS 3IXTH AMENUDMENT
RIGHT oF RIGHT'S To TRIAL BEEORE A FRLR AVD IMPARTIAL JURY THAT Woulb GE
BEFORE ANY EVIDENCE WAS REVEALED.

y



THE APPERLLATE CoUART DID ADDRESS THE MOTIoN FoR A FRESH VENIRE PANEL UNDER

“THE UNTTYED STATES SUPREME CouRT CASE — ISE&C_HEVM. V. UNITED STATES, 214 us.
290 (1927). IN KERCHEVAL THE DEEEUDANT ENTERED A PLEA of GUILTY AMD WITHDREW

THE GUILTY PLER PRIOR To TRIAL . THE APPEALLATE (oURT APPLIED THE SAME REASONING
0k TEIAS LAW — A DEFENDANT CANNDT CREATE REVERSIBLE ERROR. THE ROPERLLATE
CourRT STATE'S KERCHEVAL (HANGE OF PLEA bCCURED DURING HIS SECOWD TAIAL > WHEREAS
NELSoN CHANGE OF PLEA DCCURRED AT WIS INLTIAL TRIAL. BASED on THAT OPINION
THE APPEALLATE CoURT OVERRULED THAT ARGUMENT.

THUS» NELSoN FILED A PRD SE PETITION FOR DISCRETLUNARY REUIEW WITH THE
COURT bF CRIMINAL APPEALS OF TEYAS AD TT WAS EVENTURLLY REFUSED. NELSoN
FILED A PRO SE MOTION EOR REHEARING WLTH THE CoURT OF (CRTMINRL APPEALS DF
TESAS AND IT WAS CONSEQUENTLY REJECTED Fok Non~ CoMPLIANCE WITH RULE 79.1€)

T.RAP

RULE T79.2.@) STATES!:

A MoTIon FoR REHEARING AN ORDER THAT REFUSES A PETITIoN FOR DISCRETION-
ARY REVIEW MAY BE GROLWDED ONLY 0N SUBSTANTIAL. INTERVENING CIRCUMSTANCES
of ON OTHER STGNTFICAUT CLRCUMSTANCES WHICH ARE SPECIFIED IN THE MOTEN.
COUNSEL. MUST CERTLFY THAT THE MOTION IS So GROUMDED AND THAT THE MOT1®vN

1S MADE IN GDOD FALTH AND NoT FoR DELAY.



REASONS FOR GRANTING THE PETITION

L. THE SIKTH CouRT OF APPEALS AT TERARKANA DECIDED AN LNTERESTING LEGAL
ISSUE DF A TAINTED JURY RESULTING IN NELSon'S PLER FRoM GUILLTY To
NDT GUILTY. RULE 10(R) vf “ THE RULES UF THE SUPREME COURT oF THE UNITED
STATES® VALIDATES THAT THIS DECISTON IS TN QUECTLON.

LAW AnND APPLICATION
THE TRTAL COURT ALLOWEN NELSoN To WITHDRAW HIS FIVE PRTOR GUILTY PLEWS.
THEREFORE , THE TRIAL COURT SHOULD HAVE PLACED HIM IN THE SAME POSTTIon HE WAS
PRIDR To TRIAL. HOWEVER, THE TJURY WAS ALREADY TAINTED 8Y REIN& INFORMED OF
NELSON'S FIVE PRIOR. GUILTY PLERS. ACLORDINGLY. TRE TRIAL CoURT SHOULD HAVE
GRANTED NELSON’'S REQUEST FoR A WNEW VENIRE PANEL To PROTECT HIS TERAS
CONSTLTUTIONAL AND STATUTORY RIEHT To A TRIAL BY TuRY.

Tedas CobE bF CRIMINAL PROCEDURE ARTTICLE L.11 PROVIDES:

RIGHT To TJURY. THE RIGHT ofF TRIAL BY TURY SHALL REMAIN INVIOLATE.

Iv WILSON V. STATE, THE DALLAS COURT of APPEALS CONSIDERED A TRIAL COURT'S
REFUSAL To AlLow A TURY TRIAL WHEN A DEFENDANT WITHDREW A PRI0R GULLTY PLEA.
€69 S.W.2D T9L € TEX. APP- — DALLAS 19%%), AFF’D, 698 §. W. LD 145 ( TeX. CATM.1935),

© THERE , THE DALLAS COORT DF APPEALS CONCLUDED THAT THE TRIAL CoURT HAD NISCRETION
To AlLLOW A DEFENDANT To WITHDRAW A GUILTY PLEA. Ib. HowEVER, THE CoURT LonCLUDED
THAT ALLOWING WITHDRAWL OF A GUILTY PLEA . PLACED THE DEFENDANT ‘¢ IN THE SAME
PoSITIoN In WHLCH IT WAS BEFORE ANY TRIAL HAD TAKEN PLACE.” N V. STATE,
69 5. W. 2b 192 (TEX. APP. — DALLAS L9%4). AFF' D698 S.W. 2D L45( TEX. CRIM. 1785).

UNDERQ THAT LEGAL RERSONING, NELSON SHOULD HAVE BEEN PLACED IN THE SAME PoSITION
Tu WHLCH HE WAs REFORE ANY TRTAL HAD TAKEN PLACE. HERE , THE VENIRE PANEL WS
TNFORMED OF NELSON'S GULLTY PLEAS) TAINTIwG THE RESULTING TJukY WITH REEARD
To THE TSSVE of NELSon'S GULLT. RS SUCH, HE SHoulD RECEIVE A NEW UNTALNTED
VEW1RE PAVEL To ColbducT VOIR DLRE.



THE TEXAS SUPREME CoUAT'S DPINION IN WILSON V. STATE STATED IN DICTA ¢“ WHEN A
DEFENDANT PLEADS GUILTY REFORE A TURY DURING TRIAL» CHANGES HIS PLEA To NDT GULLTY,
THE TRIAL PROCEEDS BEFORE THE SAME JURY.™ WILSON V. STATE ., 69¥ S.w. 2D 145 (Tex.
CRIM. APP. 1985). HOWEVER, THLS CoNCLUSION WAs NOT MATERIAL To THE RESOLUTION
OF THE CASE AND WAS THEQEFORE DICTA. Ib. ADDITIONALLY. THE CoURT WAS NOT ADDRESING

A SPECIFIC REQUEST FDR A NEW VENLRE PANEL BY THE DEFENDANT IN THE FACE OF A
SPECIFICALLY TAINTED JURY. IbD.

IN EALREIELD V. STATE THE TEYAS COURT of CRIMINAL APPEALS NOTED THAT A PLER
OF GULLTY WAS CHARACTERT ZED AS  THE ACKNOWLEDGEMENT OF THE FACTS CHARGED ...
AND ¢ ADMITS THE EXISTENCE OF ALL FACTS NECESSARY T0 ESTABLISH GUILT?
FAIREIELD V. STATE; 640 S.W.2D 771, 776 ( TER. CRTM. APP. 1981). HERE, THE VENLRE
PANEL WAS TINFORMED UF NELSON'S PLEA OF GUILTY TO THE EIVE CHARGES AGAINST HIm.
ACLorDTIWVELY, THE RESULTING JURY WAS INFORMED THAT NEWoN ACKNoOWLEDGED THE
FACTS CHARGED AMD ADMITTED THE EXISTENCE OF ALL FACTS NECESSARY To ESTARLISH

GUILT, AS SUCH, IT wAS IMPoSSIBLE FoR NELSON To RECEIVE A FALR TRIAL ON THE
TSSUE OF GUILT~ INNOCENCE BEFORE THAT SAME TJURY.

HARMEUL ERROR

AN ERROR MUST AFFECT THE SURSTANTIAL RIGHTS oF THE ACLUSED TO BE HARMEUL.
SEE TEA. R. APP. P. #4.0(8). “A SUBSTANTIAL RIGHT” IS AFFECTED WHEN THE ERROR HAD
A SUBSTANTIAL AMD IWJURIOUS EFFECT oR INFWENCE IN DETERMINING THE JURY'S
VERDICT. ALTERNATIVELY. EAROR TS HARMLESS IF THE ERROR ““ bIb nOT INFLUENCE THE

TJURY, OR HAD BUT A SLIGHT EEFECT.” IN DECIDING IF ERROR IS HARMFUL , THE RBURDEV
DOES NOT REST WITH EITHER PRRTY.

HERE » NELSON'S FIVE GUILTY PLEAS ACKNOWLEDGED THE FACTS CHARGED AND
ADMITTED GUILT To THE JURY. SEE.E.6., FAIRFIELD V. STATE £610 S.W. 2D 771,776
CTEX. CRIM. APP. 1981). THEREFORE. THE ERROR IS HARMFUL .



TI. THE SIATH CoURT OF APPEALS AT TEXARKANA DECTIDED AN INTERESTING LE GAL I.SSuE
oF TAINTED TVRY RESULTTING TN NELSON'S CHANGE oF PLEA ERom GUILTY To NoT

GULLTY. RULE 10@) 0F “ THE RULES of THE SUPREME CouRT oF THE UNITED STATES”
VALLDATES THLS DECISIon THAT 1S IN QUESTION. |

LAW awvn RAPPLICATION

THE TRZAL CoURT ALLOWED NELSon To WITHDRAW HLS PRTOR GUILTY PLEAS. THEREFORE,
THE TRIAL CouRT SHoULLD HAVE PLACED HIM TN THE SAME PoSITION HE WAS PRLOR Tv
TRIAL . HOWEVER, THE JURY WAS ALREADY TAINTED BY REING TINFORMED OF NELSON'S
GUILTY PLEAS. THEREFDRE, THE TRIAL COUKT SHOULD HAVE GRANTED NELSON'S REQUEST
ForR A NWEw VENIRE PANEL To PROTECT HIS FEDERAL. CONSTITUTIONALLY PROTECTED RLGHT
To A TRIAL AY JURY. NELSON WAS FORCED To PROCEED To TRIAL BEFORE A BLASED

JURY WHZLCH WAL INEORMED THAT HE HAD ALREADY PLEAD GUILTY To THE CHARGES THEY
BELNG AsK To CONSIDER.

THE SIYTH AMENDMENT To THE UNLTED STATES CoNSTITUTLON PROVIDES!

TV ALL CRIMINAL PROSELUTLIONS THE ACUSED SHALL ENToY THE RIGHT TO A SPeeDY
AD PUBLIC TRIAL: BY AN IMPARTIAL JURY OF THE STATE AND DLSTRICT WHERELN
THE CRIME SHALL HAVE AEEN COMMITTED. WHICH DISTRICT SHAWL HRVE BEENS

PREVIOUSLY ASCERTALNED BY LAW, AND To BE INFORMED OF THE NATURE AND CAUSE

OF THE ACCUSATION; To BE ConERONTED WLTH THE WITNESSES AGHINST HIM: To HAVE
CoMPULSORY PROCESS FOR DBTAINING WITNESSES TN HIS FAVOR » AND To HAVE THE
ASSTSTAVNCE OF COUNSEL FOR HIS DEFENCE.

U.S. CONST. AMEND. VL . THLS RIGHT To A TURY TRIAL MAY BE CIRCUMSCRIBED
o\ AY BAPRESS AND LNTELLIGENT WALVER.

ADDITIoONALLY, THLS ng.m To AN :LMPM\TLAL TJURY EXTENDS To A TJURY
WTITHOUT BRIAKL. IN KERCHEVAL V. UNITED STAVES: THE UNTTED STATES SUPREME
C OURT SPECTEICALLY CONCLUDED THAT A4 WITHDRAWN PLER DF GUILT CANNOT BE
USED AS EVIDENCE OF GULLTY. 274 U.S. 110, 47 5.CT. 5%3L. T L.ED. 1009
€1917). TW CONSIDERING THE WITHDRAWN &ULLTY PLEA, THE CouRT WROTE?

3.



“ THe EFEECT OF THE CoURT'S ORDER PERMITTING THE WITWHDRAWAL wASs To
ADTUDGE THAT THE PLEA oF GUILTY RE HELD FoR NAUGHT? THEREFDRE ITS
LATER USE WAS CONTRARY To THE CouRT'S RuLING. Ib.

NVELSON DID NoT KNOWINGLY WAIVE HIS CeNSTITUTLONALLY MANDATE RIGHT.
RATHER, NELSoN SIMPLY ENTERED FIVE GUILTY PLEAS To THE CHARGES RGAINST HLM
AT TRIAL PRIoR TO VOIR DIRE. ACCORDINGLY, NELSoN wAS FORCED To PRoCEED To

THE GULLT - INNOCENCE PHASE OF KIS “TRIAL BREFORE THE SAME JURY WHD HAD
ALREARDY AEEN IWEORMED OF HLIS FIVE GUILTY PLEAS.

THE TRIAL CouRT ALLDWED NELSON To WITHDRAW HLS PLEA. THUS, PURSUANT To

EQCHEVAL Ve UNTITED STATES» THE PRIOR PLER SHoulD HAVE BEEN ¢ HELD FoR NAUGHT.

REGARDLESS , THE TRIAL CoURT REQULRED WELSON To PROCEED To TRIAL BEFORE
THE SAME JURY WHLLH HAD ALREADY BEEN INFORMED oN HIS GUILT. HEKE, VELSoN
CoulDd MNoT ADDRESS THE BIAS ISSUE DURING VOIR DIRE BECAUSE THE BIAS WAS ONLY
CREATED bmncE NELSON CHANGE HIS PLER FRom GULLTY To NOT GUILTY. HERE ) THE
THE TURY WAS TNEORMED OF NELSOM'S ABSOLUTE ADMISSION To HES GUILT To THE
EIVE CHARGES AGAINST HIM. THEN THAT SAME LSSUE WAS SUBMLITTED TO THE JURY.

HARMEUL ERRDR

AN ERROR MUST AFEECT THE SUBSTANTIAL RIGHTS OF THE AccXED To BE HARMFUL..
SEE TS . R.APR. P. 44, L(8). A “SURSTANTIAL RIGHT" IS AFFECTED WHEN THE
ERROR HAD A SURSTANTIAL AND INJURIOUS EFFECT oR INFLUENCE IN DETERMINING
THE TURY'S VERDICT. ALTERNATIVELY, FRROR IS HARMLESS IF THE ERROR “DID

NoT LNELUENCE THE JURY, OR HAd BUT A SLLGHT EFFECT? IN DECIDING IF ERROR
15 HARMEUL » THE AURDEN DOES NoT REST wITH EITHER PAaRTY.

TN KERCHEVAL V. UNITED STATES, THE UNITED STATES SUPREME (OURT CoNSIDERED
A TURY WHICH HEARD A DEEENDANT'S PRIoR GULLTY PLEA. 274 V.S, 2.0, HT S. CT.

£82 , 7L L. ED. 1009 (1927). THE CouRT DISCUSSED ITS AFFECT onv A JURY AND
TIMPLICITLY CoNCLUDED 1T WAS HARMFUL . 1D.

9.



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Lepperd p. Melp

Date: DC708€P. 39, 2017
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