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QUESTIONS PRESENTED FOR _REVIEW

DLD THE UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT7
SANCTION DECLSONS OF THE MICHIGAN COURT OF APPEALS AND FEDERAL
DISTRICT COURT THAT CONFLICT WITH RELEVANT DECISIONS OF THIS
COURT AND OTHER DECISIONS OF THE SIXTH CIRCULIT WITH RESPECT

TO WHETHER TRIAL COUNSEL WAS INEFFECTIVE WHEN INVESTIGATING

AN ALIBI DEFENSE AT TRIAL?
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of oun caiminal justice system. The assistance of a compelent attonney is essential
Lecause it provides the means thaough which the othern aights of the accused are
secuned. Consequently, without counsel’s assistance, the right to a triafl would mean

Little. See lUnited States v. Cronic, 466 US 648,653 (71984 )., Notalle federal and

flichigan junists have fong recognized the importance of the aight to the assistance

of counsel., Justice Sutherland, in his opinion in Powelf v, Alabama, 287 US 45, 68~

69 (1932), emphasized:

The night to de heard would Re, in many cases, of little avail if it
did not comprehend the aight to fe heanrd Ly counsel. Even the intelligent
and educated fayman has small and sometimas no skill in the science of
Law., [£ charged with crime, he L8 dncapalle, generally, of deteamining
Lor himself whether the indictment is good oa fad. He is unfamifian with
the aules of evidence. Left without the aid of counsel he may Qe put on
trial without a proper change, and convicted upon incompetent evidence,
on evidence fnnelevant to the issue on otherwise inadmissifile. He Lacks
the skill and lknowledge adeguately to prepare Nis defense, even though
he hove a perfect one. He requines the guiding hand of counsel at eveny
Aten in the proceedings against him. [Emphasis added.;]

Justice Cooley similarly noted thé impontance of the right, stating that "’[pjerhaps
the privilege most impontant to the parson accused of caime, connected with his triat,
L6 that to defended Gy counsel.’” Pickens, 446 Mlich at 371, guoting 1 Cooley,
Constitutional Limitations [8th ed), P 696,

Because of its greal impontance in oun adversary system, the night to the assistance

of counsel includes the right to the effective assistance of counsel. Cronic at 654,

citing lellann v.a Richardson, 397 US 759,777 (71970,

In Poople vy Pickens, supra, a majority of the Michigan Supreme Count held that

the fMichigan Constitutional guarantee of the right to effective assistance of counsel
46 coextensive with its fedenal countenparnt. Consequently, the flichigan Supreme Count

applbied the two-part test announced in Strickland v, lWashington, 466 US 668 (1984 ),

The Strickland test nequines examining whethea counsel’s eanons fell defow an ol jective



standard of neasonaléeness and whet&ea the ennon 40 prejudiced the defendant s0 as
to depnive htm'oz a Lairn triak.,

The Strickland performance/prejudice is not the sofe indicia of ineffective
assistance; Lt L8 the one applicalile to the facts of this case.

Petitioner argued in the flichigan Count of Appeals that he was denied the effective
assistance of counsel fLor two neasons, First, he argued that he was denied the
eflective assistance of counsel wﬁeﬁ his trial counsel faifed to present an wlili
aeienée at triaf., Second, he argued that counsel’s performance was deficlent when
counsel fLailed to inform him that»ﬁé Laced a mandatonry minimum sentence OZ 25 yeans
prion Lo hin nejecting the prosecution’s plea offen The flichigan Count of Appeals
addnressed the merits of these claims, ultimately deciding against Petitionern in an
opindon wrnitten on June 74, 2076, (Appendix D),

So too with the lUnited States District Couant fon the Eastean District of lflichigan.
Howevenr, the district court failed to address the second claim in its opinion and
oaden denying petition foa waii of haleas conpus, iLssued Felruarny 20, 2079., {Appendix
B)y Léikewise, the Sixth Cincuit addressed the ineffective éaéiatance of counsel as
to the claim of alili, fut did not address the second claim that counsel failed to

inform Petitioner alout the plea offenr.,

STATEREMT OF FACTS AND PROCEEDINGS

A Wayne County, flichigan jury convicted Petitionea on January 8, 2015 of anmed
2o88eny, (CL 750,529, and possession of a Lireawm during a fefony, MACL 750.,2274. He
was sentenced as a fLourth-time habitual offenden, MCL 769,12 on January 30, 2075,

The paercuéion offered a settlemont to Petitionenr, put on the necond on Hovembern
26, 2074 at fLinaf conference. (7 11/26/14, pp 3-4)., The offer was to allow Petitioner

to plead guilty to one count of unarnmed nofilery and fLelony finearm in exchange for



dismissal §£ the aamed roblery charge and fournth-time hafitual enhancement charge.
(Id., 3)4 The agreement was that Petitioner would fe sentenced to a tewn of 5 to 75
years punrsuant to the unanmed aofbery conviction plus the mandatory two years to le
dnposed fon the felony firearn conviction. (Id.).

To this, defense counsel nesponded 8y asking that final conference le adjourned
until Decemben 12, 2014 lecause she had Just Reen netained to repnresent Petitioner
and Petitioner needed time to coéaiden the offen, (Ld., 3-4). The tnial judge adjounned
the matten untifl Decemben 12, 207?4‘{7 12/12/14, p 3 )y

The prosecuton made the seme offer io Petitioner on Decemlen 12, 2074. He stated
that the mindmum sentence, flased on his calculation of the applicalle sentencing
guigelinea on armed noblery charnge, was 126 months to 420 months. [Id., 3). fle said
if the Petitioner wene to e convicted of armed nolleny fLollowing a triaf he would
seek a sentence oZ 420 months to 70 yearns in prison plus two yeans Lor the fLelony
Lirneann conviction. {Id., 3), Defense counsel nesponded that Petitioner rejected the
plea. Howevenr, Petitioner did not make a statement on the zecord. /Id.. 3-4)

Duning trial, the prosecution theonrized that at about 2:30 pum., August 24, 2074,
‘the Complainant Ronald Segars waé>2¢aving a Atore in the area of Sparnfing Street and
St Chanbes Street, Detroit, (flichigan., when a Llue orn green Niaan‘ﬂggggé rulled up
up close to him; The passenger, carnying a handgun, exited the vehicle and told him
to, "[Rjun youn shit, run it a!éq”.(7 7/8/75, p 50). The prosecutor said flr, Segarns
wad weaning an expensive diamond néékﬁace and nice wateh, and carrying some cash.
He claimed that the man threatened to kill Segars if he did not comply with his demand
and put Ségans in fear, (Id.,. 50). The prosecuton tofd the junry that paior to the
nolleny, Segars never saw the man who nolled him, Segars neported the rollery to police
Lmmediately aften it happened. Saga@a was able to give a physical description of the

robbern fut did not know his name or where he lived. (Id., 571-52). fir; Segars conducted



his own invastigation in the neighborhood, £eading to identification of Petitionen,
which was provided to police. (Id., 52-53)

Defense counsel informed the jury that the prosecution’s entine case rested on the
credilility of fay Seguns, the only witness to the nollery, and that no other evidence

was presented to confinm his clainm that the items wene stofen, (Id., 54)y

RONALD SEGARS was at a Liquor store on August 24, 2014 across the street from a
housing project in the company of three men whom he identified as Quez, Dre and Nuke;
Dre was Andre Wilson, Quez was Preston Rivenrs. He grew up with the three men. [7 1/8/
15, pp 55-56 )., While they were standing 8y a fLiguorn store, a flue orn green flaxima
stopped near the abley. (Id., 56-57). Petitioner got out of the passengen side of
the flaxina, walked across the street towarnds Segans and his friends, waékedbpaAt them
and then tuaned around. Seganrns’ lniénda ran away just lefore Petitionzrn pulled a pistol
on him., Andre and Preston nan into the store. (Idy, 58-60). Petitionen Lodd Segans
to "Run that she again” and held the gun in his hand while two and a holf orn thace
Leet apanrt. Petitioner intended to ao&‘hiéq (Ld,, 67-53).

Segans took off his chain and watch, giving floth items to Petitioner. The watch
was a Breitling diamond watch;_thebdiamondvneckéacc afout 32 inches fong., (Idy, 63).
He also gave Petitionsn his can keys and approxinately $7150.,00 £éom his pockets, afien
which he walked fack to the flaxima starting to shoot at Segans. (Id., 64-66).

Abtogethen, the items weaé woaéh:$25,000400; he offered a rewanrd on the stneet fon
information feading to thein return. (Id., 80}, Fifteen minutes after the incident
Segans went to the police station, mdda a statement that day. (Id.,, 80-83),

ling Segans was impeached with the fact that the two page statement he gave to pofice

was dated August 28. A couple of days after giving pofice a statement he returned

to the police station with photographs of Petitioner. He acknowledged he had feen



convicted of a crime invobving theft on dishonesty within the past ten years. {Id.,
83-84 ).

The alcobol Segars consumed lefore the nolbery had no effect on his afility to
nemenfen what happened to himy (Id., 86).

OFFICER JOIELLE COBBS~SANDERS, Detroit Police OffLicer and officen-in-charnge, went
to the crime scene two on three days aften the incident, where she fearned there was
no survedilbance video avaifalle ﬂeéau&a the figuon stonre wene not wonking. (7 1/8/15,
rr 89-90 ) She did not find any Ahéfﬂ casings in the area. Police recedlved "quite
a few” calls fon shots in the area But her canvas did not result in Linding any witness
with useful infornation, [Id., 90-91),

She attempted to intarview the neople fin, Segars %aié he was with at the time of
the noblenry, Qut waa.unaaéa to get a good address fon those witnesses oz nake contact
with them, She did not receive a phone numlben forn either man, and did not know of
any other evidence of witnesses thal could presented in this case. (Id,, 97-92,95),

OfLicar Colls-Sanders did not know when Segars Brought the photograph of Petitionen
to the police station fecause she was nol present when it happened. (Ldy, 98), While
she spoke to witnesses in the area of the rollerny, those people provided no
infonmation., (Id., 98-99). Wq rolice officens questioned Petitioner in onden to
deternine whether he was associated at all with the 4lue on green (laxima. She did
not investigate any of the anea pawn shops to see if any of Segans’ jewelnry had leen
taken to one of them, She did not know the name of the person who provided Segans
with Petitionen’s photograph, and she never spoke to that penson. (Id., 99-700).

The People nested. (T 1/8/15, p 104).

Patitionen did not testify. (7 1/8/715, pp 101-702). The defense rested without
presenting any witnessas on evidence., (Id., 704),

The juny began its delilenations, after finst having heand the arguments of counseld



and the trial court’s instauctions on the faw, at 2:42 p.m. on January 8, 2075. (7
1/8/15, p 132). It returned verdicts of quilty as changed at 3:05 p.m. on that same
date. (Id., 735).

Sentencing was held Januany 30, 2015. The trial judge sentenced Petitioner to 25
tov50 yearns as a Lourth-time halitual offendenrn, and a mandatory two yeans an'lééony
Lirnearm., (T 1/20/15, pp 9-10). |

Patitionenr [iled a motion for new taial arguing that he was denied effective
assistance of counsel when taial counsel failed to inform him that he Faced a mandatory
25 yean paison team Lon his status as a fourth halitual offender. Potitioner assented
that he would have accepied the plea had he foen aware of it. (7T 9/4/15, p 63).
Additionally, he argued that trial counself was ineffective when she failed to present
his alili defense. [(Id,, 62). An evidentiany was ordered and conducted on Septemfen

4, 2015, at which defense counsel Dunien loodson testified.

DANLEN WOODSON repnesented Petitioner in this case and a previous case; she was
retained 8y Petitionern’ s mothen, Ivg Andrews, to nepresent him in this case. [T 9/4/75,
9-771 ). Petitioner infonmed her that he had fdeen at Great Lakes Crossing Mall in Auluan
Hills duning the alternoon of August 24, 2014 in the company of his grandmother. (Ild.,
17). Petitioner did not tell her that he was with any other faméifly nemben al the time.
(Id,, 72). Woodson spoke with Petitioner’s mothen in orden to obtain a phone numbenr
Lon the grandmother, Doathy Simpson.. (ls, Andrews told hern that [lls.. Simpson was very
L8e and had advanced dementia. (Id., 12). Petitioner offened his grandmother as an
alili witness in the othern case in which she had represented him., (Id., 713).

She did not file a notice of alili defense in this case on In the other case., (s
Andnews never informed hen that she had Reen with Petitioner at Great Lakes Crossing

lall on the day of the offense, alleit they had extensive communication with one



anothen. (Id., 13-14)., She did not receive the neceipts that fls. Andrews had in her
possession -- which showed a purchase made at the mall -- until the day of Petitionen’s
trial. (Id., 74).

 Woodson did not want to have those 4aca£pt4 admitted duning Petitioner’s trial,
Recause the receipts were two houns aften the nofleny occurred and the prosecution
cou€¢ have argued that defendant conducted the roBlery and then used the cash and
paocéeda from the jewelny to go shopping. (Id., 74). |

Ms. Woodson nretained an investigator to see whethen there was surveillance video
£ron the mall that would sulstantiate Potitioner’ s alilé. The investigator did not
sacure on Lind any helpful witnesses or evidence, (Id., 16).

She infoamed Petitioner that he faced a mandatony minimum sentence of 25 yeans
lecause he was feing charged as a violent Fourth-time halitual offender, and Potitionen
?was adament that he did not want any offerns regandfess of the exposunre that he was
Lacing.” Petitioner had full undenstanding of the sentencing nramifications he faced.
(Ld.., l7-78}7 At taial, fis. loodson asked the trial judge to impose a minimum sentence
at the fow end of the minimum sentence range, ableit she knew the judge would not
fe afle to impose such a 4entenceu.(lggu 18 )., lhen asked why she did not make a
response when the trial judge pointed out that she must impose a mandatony twenty-
Live year minimum sentence, (s, Woods stated: "Because there is no nesponse.” (Id,,
18)., The 25-year mandatony minimum sentence was no surpaise to hea or to the
Potitionen, alleil she never made a necord of the fact that Petitioner faced a
mandatory 25-yean minimum, she discussed the issue with himqv(ggi, 79-20).

loodson netained the investigaton fecause Patitioner’s grandmother was not availalle
to testify as an alili witness., She asked Ivy Andrews for the shopping recedipts at
the end of Decemler and fefore the January 8, 2015 trial, when she understood that

the grandmothen would not fe able to testily. (ILd., 27-25).



Both neceipts had Petitioner’s ndée on them, ona was dated August 4, 2014, and the
second dated August 30, 20714 fLor an exchange. (Id., 27-28). The safe price was $339.17,
(Id., 28).

She did not present this evidence lecause it might appean that Pelitioner was using
proceeds from the roblery to pay for the clothing., (Id. ).

lJoodson nrecommended that Petiii&nea ask forn a lench trial given the natunre Qﬁ the
complaining witness. Petitionea.aejécted the plea offer maintaining his innocence,

ableit he understood he faced a 25—92&4 mandatory ménimum. (Id., 30-37).



May Woodson retained an investigator to see whather there was surveillance video
from the mall that would sulstantiate Petitioner’s aliliy The investigaton did not
secune on Lind any helpful witnesses on evidence. (Ldyu 76)

She informed Petitionen that he faced a mandatory minimum sentence of 25 yearns
decause he was leing charged as o violent Lounth-time halitual offendenr, and Petitionar
"was adament that he did not want any offers negardless of the exposure that he was
Zacing,” Petitionen hod full understanding of the sentencing ramifications he fLaced.
(Ldyy 17-18 ), At trial, (s, Mo§d4on asked the trial judge to impose a minimum sentence
at the Low end of the minimum sentonce nange., allelt she knew the judge would not
@e alle to impose such a sentence. [Id.y. 18 ). lhen asked why she did not make o
nesponse when the trial judge pointed out that she must impose a mandatory twenty-
Live year mindmum sentence. (154 Hoods stated: ”Because there is no response.” {Id..
18) The 25-year mandatony minimum sentence was no surprise to hen or to the
Petitionenr, alleit she never made a record of the fact that Petitioner faced a
mandatony 25-year minimum, she discussed the issue with himy (Id.. 79-20)

Woodson retained the investigaton fecause Patitioner’s grandmother wa; not availalble
to testily as an alili witness, She asked Ivy Andrews for the shopping receints. at
the end of Decamlen and before the January 8, 2015 taial, when she undenstood that
the grandmothen would not Lo alle to testify. (Idu. 27-25)

Both receipts had Petitioner’s name on them. one was dated August 4. 20714, and the
second dated August 30, 2014 for aﬁ exchange, [Idy. 27-28 ) The sale price was 3339.17,
(L. 28 )

- She did not present this evidence fecause it might appear that Petitionen was wsing
proceeds from the nolleny to pay for the clothing. (Id. ).

Yoodson recommended that Patitioner aéﬁ Lor a fench taial given the natune of the

complaining witness, Petitioner nejected the plea offer maintaining his innocence,

70



atbeit he understood he faced a 25-year mandatony mindmun. £ Id.,. 30-37 ).

LVY ANDREYS, Petitionenr’s mothQAHﬁaatained Danden Woodson Lo nepresent him when
she Lzanned that he had feen charged with armed ao@ﬁeng in this case. [T 9/4/75,. pp
34-35}{ She iﬁ[oamed lisy HWoodson that she was with her son and other relatives at
Great Lakes Crossing Malé during the afternoon of the rolleny; that her brother flichael
Woodson, her mother. Dorthy Simpson. were also with them; [Id.. 35-37 ),

Hon mothen d{d not suffer From de%entia and she never toldd Danien loods that she
did.y She never told any penson that her mothen sutfered from dementia. (Id,. 37 ).,
fls toodson told her that she did not have to attend hen son’s trial and she did not
attendy (Idy. 38-39 ),

Mla, Andreows péouided shopping neceiptis from August 24, 2074 to flsy boodson Qefore
the day of trialy (Ld.. 38-39 ),

(18, Andrews communicated with fls. loodson 8y text, and in-panson., She told s,
woodéoﬁ that she was an alili witness: explaining that on the day in question she
was with hen son at church in the moaning. they went to flax and Eama’s Lon funch and
then they went to the malle fls, Andrews and hen mother were fLooking fon items to fuy
Lon hen Aéatéa'a upcoming birthday. [ Ldi. 471-43 ) Andrews and hen family foft the
church, €ocated around Seven (lite Rdy and Livernois, and then went to the fiax and
54%@’4‘£oéated across from the Great Lakes Crossing Mably She was not shopping in
the same stores that her son !Patitioner) shopped in that day. (Ldy, 45-47 )y

Andrews gave loodson the receipnts fefone trial and on the day of trial, on she may
have given them to her the day of sentencing, She gave hen the neceipts outside the
courthouse, {Idy. 46-50).

fisy Andrews acknowledged she sent a text message to s, loodson on the day of trial.
danuary 8, 2015, in which she said she was outside the counthouse, She gave loodson

the recedipts and money when she met with her Gefone trial, She acknowledged that the

77
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I, DEFENDANT-APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE
OF TRIAL COUNSEL WHERE TRIAL COUNSEL FAILED 7O PRESENT HIS
DEFENSE OF ALIBI OR TO INFORM HIM OF THE MANDATORY TWENTY-
FIVE YEAR SENTENCE HE FACED AS A FOURTH HABITUAL OFFENDER
WHEN HE REJECTED THE PLEA AND SENTENCE OFFER MADE BY THE
PROSECUTION.,

LIy THE INSUFFICLENT EVIDENCE PRESENTED DURING THE
DEFENDANT-APPELLANT'S TRIAL, 70 SUPPORT THE JURY'S VERDICTS
OF GUILTY BEYOND A REASONABLE DOUBT OF ONE COUNT EACH OF
ARNED ROBBERY AND POSSESSION OF FIREARM IN THE COAMISSION
OF A FELONY (FELONY FIREARM ), CONSTITUTES A DENIAL OF THE
DUE PROCESS OF LAW GUARANTEED BY THE FIFTH AMENDRENT TOQ THE
UNITED STATES CONSTITUTION.,

On June 14, 2016, the flichigan Count of Appeals atlinmed Peotitioner’s conviction.
{Appendix D).y The flichigan Supreme Court denied feave to appext, 500 flich 900 (2076 ),
Petitionen timeby fifed a patition for writ of habeas corpus in the United States

District Count for the Lastern District of flichigan, with these cflains:

Ly INECFFECTIVE ASSISTANCE OF COUNSEL. [THE] OFFENSE OCCURRED
ON 08/24/20147..] DEFENDANT HAS AN ALIBL FOR THE DATE AND
TINE OF THE OF}ENSEQ DEFENDANT INFORMED HIS ATTORNEY OF THE
ALIBI AND WITNESSES, THE ATTORNEY COLLECTED MONEY FROM
DEFENDANT TO INVESTIGATE [THE] ALIBI, BUT NEVER DID. ALIBI
WITNESSES WNEVER [WERE] INTERVIEWED OR PRESENT AT TRIAL,

LI, INSUFFICIENCY OF EVIDENCE PRESENTED DENIED DUE PROCESS
OF LAY, DEFENDANT PALD [T0] HIRE [AN] INVESTIGATOR., NONE
YWAS HIRED OR VISITED IN JAIL. NO INVESTIGATOR INTERVIEWED
DEFENDANT'S ALIBL WITNESSES. DEFENSE COUNSEL NEVER INFORMED
DEFENDANT THAT WO ALIBI EVIDENCE WOULD BE PRESENTED AT TRIAL.

The district court denied the petition on Felbauany 2, 2019. [ Appendix B),
On appealy the Sixth Circuil, with nespect to the ineffective assistance of counsel
for failune to pnesent the alili claim: concluded that:
According to Andrews, he in(bé&ed trial counsel that he had an alili - that
i80 he was at a maél with foun othen individuafs at the time of the crimes
0f conviction - fut trnial counsel nevea interviewsd non presented those

witnesses, fe also claimed that counsel had fLeen provided - fut did not
rresent at tadald - neceipts corrolonrating his aliliy The state count of

73



71

koburpesoove weyyuny voy puvwev puv FTIOVT YIXTS YR FO wOreIOOp Y 23000a

07 YN0y By DUFYeD MFYDVORIUID FO JrUCt VO UCPFIReL vryy 9HURVUY OU vaU0TITITY

[ reppo vrevyduy)

Lo Yty xrpueddy] “uorppuruversp yoyy 2RDYep poU panom ¢9IUnf 2yPrUOPDIY
hu0p77ed oYy pervep FYN00 POIVFVINL oy \TUDFROFIIS pergddn Fryvucvmov ¢FVTI00
ROV DY DYTIVODVY PUD 9RUYNOD 2V VY FO GUOPPDUVIUURICEL FUNFODF By OF
Ayovyuoed avduepras 5v70v7avos PUD YDDGO JUIGOUY QOU PIY VMDYPUY DYNDVBG .;h
LRV YDUOYTDRY FOo pumpumv BarIoefyo un moyey [7iv7]. 10U TIP TOUDNYOF YR
v ,229unoo gprom veyyo uy lbupppururvour fzoraueiod suem ¢pdrevev ayy

Y PUD 1GIDAD 0U 03 IYPIT By} pernbryveaur veyyung poy Vhigryvey jou pyroo
puv DrFUVeUTP WOVF PRVRFING FUTPIQIPUY TYR IVYF PO weey poy Vvponprarpur
2y7 o fgvo Fo pouvofuy veey pvy oyv 0y perFrivey figyrpevo yeeunoco 7013
PYNLVBY WIDFO ¢IYR FO L0PPVCFBY ¢ JUNOD FTLIV} 030DV YR PRUVIFFID §F0UUD



ARGUMENTS

Arngument
Ini

THE UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT HAS SANCTIONED

DECISIONS OF THE AICHIGAN COURT OF APPEALS AND FEDERAL DISTRICT COURT

THAT CONFLICTS WITH RELEVANT DECLSIONS OF THIS COURT AND OTHER DECISIONS
OF ' THE SIXTH CIRCUIT WITH RESPECT T0 WHETHER TRIAL COUNSEL WAS

INEFFECTIVE WHEN IAVESTIGATING AN ALIBI DEFENSE AT TRIAL,

The Sixth Circuwit sanctioned decisions of the fichigan Count of Appeatls and fastean

Distnict flichigan Foderal District Couat when those decisions conflict with decisions
of this Count and other decisions of the Sixth Cincuit with respect to whether taial
counsel was ineffective forn failing to investigate Patitionern alibi witnesses and
the alili defense.

The facts are rathen straightfonward and the case should not have fbeen that
complicated in the oourts L2odon., The ancontzAtedvavédence in the necord is that the
prosecution’ s theony was that the caime happened at 2:30 pum., August 24, 2074,
Howeven, the alili witnesses, if interviewed fy defense counsel and calked asb
udtnaéaea, would have testified that Petitionern was with them and they all arnived .
at the malf Qetween 3:00 and 3:30 pumy that day, But that is not all, Accoading to
Petitioner’s grandmother, even fefore going to the mall they went to church and then
had funch at fax and Exma’s nestaurant., They were togelher the whotle time. floreovex,
the grandmothen henseif testified that she did not have daméntia, and was willing
and alle to testify, Aut counsel did nit contact henr. Non did counsel coniact
Petitioner’ s uncle. Counsel did not send the investigaton to the chuach on fax and
Enna’ s restaurant in an offont to verify Petitioner’s aliliy Counsel’s exploanation.
that she did not use the stone receipts amounts to nothing more than a hindsight

Justification forn hen fLailure to properly investigate the alili deafense.
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The lfdchigan Count of Appeals reasoned that:

Defendant Linst argues that he was denied the effective assistance of
counsel when his tninl counsel fLeifed to present an alili defanse at taiak.
Defoendant clains that he was at Great Lakes (nossing in Aubunn Hilfs at
the time of the rolfeny and that he told counsel Lhis prion to trial, After
defendant’ s levidantiarny] hearning, the taial count dended deferndant’s motion
Aor a new trial, concluding delondant’s counssf was not ineffective, The
trial count accepted counsel’s tastimony that she was oniginally told that
the onfly person who wes with defendant ai Gaeal Lakes Crossing on the day
of the nollenry was Dorothy Simpson, defendant’s grandmothen. 'hen cuunsel
etlampted to get Simpson’s centact information, she was infoamed 8y Ivy
Andnews, defendant’s mothenr, that Simpson sullened from Dementia and was
200 sick to tostify. Lounsal then atlempled to oliain necelpts fLrom the
nall to corrolorate defondant’s claim, fut did not nreceive them until the
méddde of defendant’s tricly Finally, counsel hined an invesltigaton to
cornolorate defondant’s alili, But the investigaton could not find any
evidance to support defendant’ s claim,

In Light of counsal’s testimony, which tha fndel count accepted, (L carnnol
Lo said that her penformance ®fell felow an ofjective standard of
reasonallenass,” .. Decésions on whal evidence o present and whether to
call witnesses are presumed to fe mattens of trial strategy with which this
Court will not inteafere. ... Whife defendent cites to the [evidentiary]
hearing testimony of Andrews and Simpson that Simpson would have testified
at trdial and thut counsel did recedive the mall necedipts prion to ftrizf,
the tnial court cleanly Found counsel’s testimony more credibile. *The Count
must give deference to the tadal count’'s factual findings, particulartiy
where the credilility of witnesses is involved..iyu” [Tria€ Cournt Opindion
ard Ondan, Appendix F, p 2 emphasis added; cilutlons omitied).]

The Count concluded that *[tlhe facts found by the trial count suppont the triel
court’ s conclusion that defense counsel vtiflzed sound strctegy with respect to the
alifi issue)” (Ldu). The district count and Sixth Cirncuii accepled the state couat
lézd&gé-;

Finst, even if Ms.. Andrews did tell counsel that 4., Simpson was sick and wouldn’?
8o allle to testify (she didn’t), counssl sE£i£E cwed Petitioner a cé&atitutiona@
odligation to investigate this known potentially helpful elildi witness., Li was
unreasonalle to accert somzone 28s2's say so0 thot (s, Simpson was unable to testify.

Counsel simply abandonsd hen investigation at an unrzasonalle junctine. And even if
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she was unalie to testify, counsel could have interviewed Simpson and obtained a swonn
affidavit on taken deprosition teotimonyq Second, ewen if Simpson was unallz to testify,
counsel had no way of knowding this, as she never spoke with Simpson, noa did the
investigatony Thind, taial counszl should have obtained Msy Simpson’s contact
irfornation from Petitionern who, at the time, was lodged in the county jeif and casily

accessille to counsel. In Stowaet . Wolfenfangen, 468 F.3d 338 {6th Ciny2006), the

retitionen assentad that counsel was ineffective fon faibing to file a paépea notice
of alili, and foilure to investigate a inown alili witness, as suggested fy the
retilioneny Idy 355-36. There, the Sixth Cincudit reasoned that counsel’s faifure to
contact the witness was not deficlent performance, lecausr the witness *testified
at the evidentiarny heaning that he did not step foaward earlien with his information
becouse he was "neutral’ and 'didn’t want to get involved’ lecause he knew foth
Petitionen and the victim.” Idy at 357,

The Sicth Cincudit nejected this neasoning, idy at 357, with these words:

This argument faifls fon three reasons. Finst, the fact that lillioms was
unwibling to step fLorwand with this infonmation on his own does not mean
that Willians was unwilling to testify that Simpson was not at [illiams’
house on Apadll 22, 1996, In fLact, Wiléiams testified that he geve a statement
Lo ancthaen, unlnown fLawyen. In oun view, ithis fact indicetes that Williams
most Likely would have testified that at Petitioner’s trniaf consistent with
his testimony at the evidentiany hearning. Second, as notud Ly Petitionen,
even LfL Willioms was in fact rcluctant fo testily, 0'Connelé hed no way
of karowing this, as she neven spoke with Willians, Thind, even if Hifiliams
was neluctant to testify, the state trial count coubd have issucd a subpoena
and compelled Willians to testify. Perhops most tolling is the state count
subpoenaed tillians to testify at the evidentiany hearning. Williams appeaned
hefore the state court, and Wiéliams testilied that Simpson was not at the
house on the day tire shooting occurred, even though Williams was reluctant
Lo come fomward on his ouwn. There is no nzason to Relicve that iillioms
would fave acled any differently had he Leen sulbpoenaed to testify at trial,
as Petitionen nequested from 0'Conneld. In short, there is simply no excuse
£Lon 0'Connebd’s failune to investigate iilliams and hen consequent failure
fo sacure his testimony on Behalf of Petitionen.

79



As noted allove, the same applics henre. Funrther, s, Simpson testified at the
evidentiany heaning which took péaéa immediately after trlal. Simpson appeared fefonre
the trial count and testified that counsel did not contact her, and that Petilionen
was with her and othern Lamily memberns most of the day and specifically durning the
tine of the crimes. There £ no reason to doult she would have testified consistently
at trial.,

Petitionen deliovas that "thene is a reasonalle prolalility that, fut for counsel’s
unprofessional ernons, the result of the proceeding would have RLeen different.”

Strickland, 466 US at 694,

Becaurse trial counset faibed to investigote and calbl lis. Simpson [and othen Pamily
menfens) as witnesses, the quostionalle testimony of the victim was allowed to go
unchalleonged.,, The victin a&% the only witness agéiaéi Petitioner at tnial. The state
Rrresented, no othen euideﬁce; rhysical on testimonial, to supnpont lthe theony that
Petitionen Robled the victim at gunpoint.

The difference fLotween the case that was and the case that should have dezn is
undenialile, The Court should thansfore hold that Petitionea had inslfective assistance

of counsel at trial.

© The Cou@i should £ind that the state count decisdon resubted in an unreasoanile
application of Staickland.,
Forn all the foregoing, Petitionen asks the Couri fo neverse the deciséion of the

Sixth Cincuit and remand the case to the taial court for a new trial.

Respoct fully sibmitied,

M. Dadreads™

Tyrdhe (.. Andrews #317467
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Pet.itionen, pro se
G Rolent Cotton Cornectional Facility

3500 H., Efm Stncel
Jackson, flichigan 49207

Dated: Jutly 27, 2079
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