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g QUESTION(S) PRESENTED

‘:“ Ql ARE THE FOLLOWIN G PENNQ‘YLVANIAkSTATUTEs CONSTITUTIONALLY RS
a W e

INFIRM‘? S :}_18 Pa cs. §9709(a)(4)
L | dg PaCS §954 |
;'42 Pa cs. §9543(a)(1)(1) ,.
e spacs i@ o
- 42 Pa. C.S. §9545(a); "
42 Pa. C.S. §9545(b)(1).

SUGGESTED ANSWER: YES

Q2. SHOULD A COMMON LAW REMEijﬁEfdl% POST CONVICTION APPEAL
UNDER THE FIRST AND FOURTEENTH AMENDMENTS OF THE US
CONSTITUTION BE MADE AVAI’LABLE BY THE PENNSYLVANIA STATE
COURTS TO PETITIONERS WHO FACE A SHORT SENTENCE
%CIR.CUMSTANCE IN PENNSYLVANTA?

SUGGESTED ANSWER: YES

Q3. SHOULD A COMMON LAW REMEDY FOR POST CONVICTION APPEAL
‘UNDER THE FIRST AND FOURTEENTH_AMENDMENTS OF THEUS .. <«
CONSTITUTION BE MADE AVAILABLE BY THE US COURTS TO
PETITIONERS WHO FACE A SHORT SENTENCE CIRCUMSTAN CE IN

PENNSYLVANIA?

SUGGESTED ANSWER: YES
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IN THE

SUPREME COURT OF THE UNITED STATES

PETIT!:ON FOR WRIT OF CERTIORARL. . .. e cvtoses ove: simsineets sramepsspgmsons

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

[\4 For

to

The opinion of the United States court of appeals appears at Appendlx
the petition and is :

[ 1 reported at : or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at, Appendlx to |

the petltlon and is

[ ] reported at . ' - or,
[ 1 has been de31gnated for pubhcatlon but is not yet 1eported or,
[ 1 is unpublished.

cases from state courts:

The opinion of the highest state court to review the merltb appears at
Appendix to the petition and is

[ ] reported at ; or,
[ 1 has been designated for pubhcatlon but is not yet reported or,"
[\/j is unpublished.

The opinion of the Trial Court ‘ .~ court
appears at Appendix _A.2  to the petition and is '

[ ] reported at ; or,
[ ] has been designated for publication but is not yet 1eported 103 AR
[\4/ is unpubhshed




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was , , - .

[ 1 No petition for rehearing was timely filed in my case.

[ 1A timely _pétiti on for rehearing was denied by the United States Court of
Appeals on the following date: ; and a copy of the
order denying rehearing appears at Appendix .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A ‘

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

{\’{ For cases from state courts:

The date on which the highest state court decided my case was Uy 9. 2019
A copy of that decision appears at Appendix 82

I‘/J A timely petition for rehearing was thereafter denied on the following date: -
August & 2019 , and a copy of the order denying rehearing

appears at Appendix B

[ ] An extension of time to file the petition for a writ of certiorari was g‘rani:ed
to and including (date) on . (date) in
Application No. __A :

The jurisdiction of this Court is invoked under 28 U. 8. C. §1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The below listed statuts are constitutionally infirm;
’18 Pa. C.S. §2709(a)(4);
42 Pa C.S. §9542;
42 Pa. C.S. §9543(a)(D)(i);
42 Pa. C.S. §9545(b)(4);
| 42 Pa. C.S. §9545(a);

42 Pa. C.S. §9545(b)(1). ‘

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
Page 3 of 27
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STATEMENT OF THE CASE
The pro se Petitioner, Sean M. Donahue, petitions to the Supreme Court of

the United States for a writ of certiorart regarding PA state Supreme Court case 47

MAL 2019 (PA Superior Court case 1417 MDA 2018), which is an iappeal' thaf
originated from a Pennsylvania trial court order issued by the county trial court of
Dauphin County, Pennsylvania at Docket No. CP-22-CR-3716-2015 of the Court of
. Common Pleas of Dauphin County. (APPENDICES A, B & C) o

The Pennsylvania Superior Court impede the Petitioner’s ability to advance\
the arguments being made herein by ruling that they arise from an interlocutory
order which cannot be appealed, regardless of the appeal’s fnerité. This practice
enables the Pennsylvania courts to evade finality'-as a means of also evading having
to rule on important but controversial issues that have legitimate merit. “Tiis |
practice of evading the burden to judge and rule pre\}ents the issues complai‘n‘ed o‘f:;
herein from ever rising on their merits through the state appeliaté courts to this .
court. If they do rise, as through this petition, the cases are underdeveloped an‘d' '
leave this Court to review the matters complained of as if it was an e);éfcise of '
orig-inal juriédiction. This is a systemic problem in the Penn'éylvania appelléte
system that enables the advancement of injustice. .

In the instant case, the Superior Court of Pénnsylvania, on December 7,

2018, quashed an appeal.! (APPENDIX C) The Supreme Court of Pennsylvania

' Commonweaith of Pennsylvania v. Sean M. Donahue Docket No. 1417 MDA 2018 in the Superlor Court

of Pennsylvania

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
Page 4 0f 27
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denied further appeal on July 9, 2019. The state court of last resort then denied

reconsideration on August 8, 2019.2 (APPENDIX B)
The Petitioner argues that the issues he raised are Qahd issues of merit. The
. B PPty o —
Petitioner challenges both the Pennsylvama harassment statute under’::hlgh he
was charged (18 PA Cons Stat §2709 (2014), APPENDIX E.1, E.2, E.3) and the
Pennsylvania Post Conviction Relief Act (PCRA) (APPENDIX F) as being
constitutionally infirm‘ |

The trial court order and trial court opinion being appealed in this petition

addressed Petitioner’s requests to strike all or portions of both the state harassment

statute and the state PCRA statute. The trial court denied all requests, except for a -

request for copies of hearing and trial transcripts. (APPENDIX A.1, A.2)" i

In addition to requesting that constitutionally infirm statues be stuck, the -
Petitioner also made requests for workable remedies around the circumétéﬂfial !
infirmity of the two statutes. 'fhe Petitioner requested relief in the form’ of elther
appeal bail or a stay of sentence. Either one would have eXter;ded the time
available to file a PCRA petition. Those requests were also denied in the same trial
court order. (APPENDICES A.1, A.é)

The Plaintiff asks this Court to take judicial notice of the fact thatv:'requests
for the very same remedies were approved in a differént Pennsylvania"(:riiﬁliﬁal; o

case, in which the former Pennsylvania Attorney General, Kathleen Kane was

convicted of criminal acts. This enabled Kathleen Kane to have i‘noré tlme to file

BT Y

2 Commonwealth of Pennsylvania v. Sean M. Donahue, Docket No. 47 MAL 2019 in the»Subr’emé Court
of Pennsylvania

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsy/van/a Supreme Court 47 MAL 2019
Page 5 of 27
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pera appeals of her criminal conviction.? This was widely published in public media
reports and is also reported on publicly available docket sheets.

(https:/fujsportal. pacourts.us/DocketSheets/CP aspx)

18 Pa. C.S. §2709(a)‘(4) is Constitutionally Infirm
“§ 2709. Harassment.

(a) Offense defined.--A person commits the crime of harassment when,
with intent to harass, annoy or alarm another, the person: ...

(4) communicates to or about such other person any lewd, lascivious,

threatening or obscene words, language, drawings or caricatures;” (18 .
Pa. C.S. §2709(a)(4))

The wording of the Pennsylvania harassment statute under which the :

Petitioner was charged is identical to the wording of the former New York state
harassment statute, which was struck as being constitutionally infirm.
(APPENDICES E.1,E2 & APPENDICES H.1, H.2).

“BILL NUMBER: A10128
SPONSOR: Rules (Weinstein)

TITLE OF BILL: An act to amend the penal law .and the executive law,
in relation to aggravated harassment in the second degree

PURPOSE: Recently, in the case of

PEOPLE V. GOLB, the New York State Court of Appeals struck down

as unconstitutional subsection 1 of the Aggravated Harassment in the
Second Degree statute (Penal Law §240.30(1)).{1} This bill would cure

the constitutional defect of the original statute by amending Penal Law

§ 240.30 thereby reviving that law. This bill would also amend the _
Executive Law as it relates to the physical injury requirement L

s Comm v. Kane, Docket Number: CP-46-CR-0006239-2015, Montgomery County Pennsylvanla
Comm v. Kane, Docket Number: CP-46-MD-0002457-2015, Montgomery County Pennsylvania;
Comm v. Kane, Docket Number: CP-46-CR-0008423-2015, Montgomery County Pennsylvania
Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
Page 6 of 27
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exceptions for award eligibility from the Office of Victims Services *
(nOVSn)

SUMMARY OF PROVISIONS:

Section 1 would amend Penal Law § 240.30 to address the .
constitutional issues raised in the GOLB decision by,expressly. apusy, . s.sess geses o o0
‘addressing harassing communications that threaten to cause physical
harm or harm to property of another which a defendant knows or
reasonably should know will cause a victim to fear such harm.

Section 2 would amend Executive Law § 631(12) to make a conforming
change in light of amendments made to the law in 2012,

RN SR

Section 3 would provide for an immediate effective date. B e IR

EXISTING LAW: Currently, subdivision 1 of Penal Law § 240.30 '
criminalizes communications intended to harass, annoy, threaten, or
alarm another person. The Court of Appeals found this subdivision to
be unconstitutionally vague and overbroad under the First
Amendment. Currently, subdivision 12 of Executive Law § 631
provides exceptions to the physical injury requirement related to the
OVS award eligibility for victims of certain crimes. Penal Law §
240.30(4) is listed as one of these exceptions. A 2012 amendment
renumbered the subsections in § 240.30, however, there was no
corresponding amendment to the Executive Law.

JUSTIFICATION: ‘

In PEOPLE V. GOLB, the Court of Appeals struck down as
unconstitutional subsection 1 of Aggravated Harassment in the Second
Degree (Penal Law § 240.30(1)). The Court found the statute
"unconstitutionally vague and overbroad" under the First Amendments
of both State and federal constitutions, because it "criminalizes, in
broad strokes, any communication that has the intent to annoy." This
bill would cure that defect.

There are approximately 7,600 open matters statewide where Penal
Law § 230.40(1) is the most serious charge; it is a crime that 1mpacts
many people. Moreover, an alleged violation of this law is an 1rnportant
tool for domestic violence victims, where it forms the predicate for
issuing an order of protection by a court to protect such v1ct1ms

Executive Law § 631(12) provides compensation to victims, who are
often victims of domestic violence-related crimes, who suffer harm that
is not "physical injury" but nonetheless are injured. In 2012 the Penal
Law was amended without making certain technical, conforming

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
Page 7 of 27
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changes to the Executive Law to ensure the continued Viability of this
compensation. :

This legislation would correct that omission.

LEGISLATIVE HISTOKY: This is a new bill. e e

BUDGET IMPLICATIONS: None.

EFFECTIVE DATE: This bill would take effect immediately. {1} A
person is guilty of aggravated harassment in the second degree

when, with intent to harass, annoy, threaten or alarm another person,
he or she: 1. Either (a) communicates with a person, anonymously or
otherwise, by telephone, by telegraph, or by mail, or by transmitting or '
delivering any other form of written communication, in a manner
likely tocause annoyance or alarm; or (b) causes a communication to
be initi-ated by mechanical or electronic means or otherwise with a
person, anonymously or otherwise, by telephone, by telegraph, or by
malil, or by transmitting or delivering any other form of written
communication, in a manner likely to cause annoyance or alarm.

A10128 Text:
STATE OF NEW YORK

10128
IN ASSEMBLY

June 16, 2014 o | S

Introduced by COMMITTEE ON RULES -- (at request of M. of A.
Weinstein, Lentol) -- (at request of the Governor) -- read once ax}d o
referred to the Committee on Codes el

Ay

AN ACT to amend the penal law and the executive law, in relation to
aggravated harassment in the second degree

The People of the State of New York, represented in Senate and
Assembly, do enact as follows:

Sean M. Donahue - Petition for a Wit of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
‘Page. 8 of 27



)

Sectmn 1. Section 246,38 of ﬂ:he pffnal Iﬁﬁ‘, as amemled by chapter 510
of the laws of 2088, subdivision 4 as added and subdivisions 5 and 6 as
renumbered by section 4 of part D of chapter 481 of the laws of 2812, is
gmended to read as follows:
£ 248.39 Aggravated harassment in the secopd degree.

A persan 15 gu11‘t§f of aggravated harassment in the secand degree
when {y— - a8 BFESS :

’ he—m*—&%he}‘
1. [Edther] Hith intent to harass another person, the actor sither:
{a) communicates Tsith—a-person], anonymously or athemlse, by tele-

phore, by [felegraph,} computer or any gther eleciranic megns, or by

’ )
(B RS geiihe t*ﬂ"jﬁn“’.‘&% T Y

PR o® o vid Wk

1Z mail, or by tr‘ansmlttmng or d&llvermg a1ny ather fom; of [written]
13 communication, 3 : 33 ¢ R g darm] a thregt
14 to cause phys Geal iaarm tej or :mlaw’ful Mm* tc:s ‘fh:e ma&y of, such
15 person, or a mewber of such persen’s seme feinily or household as defined
16 ip_ subdivision one of sectionm 538,41 of the criminal procedure Iaw, and
17 the actor knovs or roasopebly should kpmow that such communication will
B cguse such person to ressensbly fesr hars te suech persom’s pj}yﬁiwcal
19 safeiy or properiy. or to the physical safety or property of & mwember of
28 =sych person‘s same fomily or houssehold; or

21 {b) causes a communication to be initiated {w—mha:ﬁieai—w—e}e&m—

: j 3 o8+ ] snonymously or otherwise, by tele-
23 phone, by {%e-l—egraph—} feﬂ'ggu er or amy_other slectremic means, wor by .
24 wmail, or by tr‘ansnuttmg QF dehvermg aﬁy other form of gm‘—}t-teﬁ] %
25 communication, [3s 2 ' : P or—altarm] mﬁi
26 1o cause physizal ha*‘m "U} or gz'\law-ful %;3{“1:. ‘tn ti}e Bf‘m} of, such
7?7 person, g member oF such person’s same family or houschold as defined in

EXPLANATION--Matter in jizlics {underscored} is oew; matter in brackets
{—] is oid law o be omitted.

.

Lebazfed 212

e
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i1t of the criminal procedure law, and the
know that such copmunication will sause
v to such person’s nhysical ssfety or

p?@ er*v. A5 : ph sical safety or r or mroperty of a mesber of such
TEonR’ s sape Famzlv or_household; or
2, [Makes] With intent to harass or threaten snother person, he or she

makes a telephone call, whether or not 2 conversation easues, with no

" purpose of legitimate communication; or ’ T -
3. [Bieikes] Rith the intent +o herass, sspoy, thresten or slarm

1@  another person, he or she ’fPIRP 5, shoves, kicks, or otherwise subjects
11 anocther person to physical contact, or attempts or threatens to do the

(Yo - BN, NV, B O YV I N Y

i2 same because of 3 belief or perception regarding such person’'s race,
13 color, national origin, ancestry, gender, religiom, religious practice,
14 age, éirability or sexual orientation, regardless of whether the belief
15 or perception is correct; or

is 4. [Strikes] Hith %h? intent to bevass, aonoy, threaten o alaem
17 zpother person, he o she strikes, shoves, kicks or otherwise subjects
18 another person ‘to physical contact thereby causing physical imjury to
18 such person or to a family or houseshold member of such person as defined
28 in section 538.11 of the criminal procedure law[=];_or

21 5. [temmits] He or she commits the crime of harassment in the first
22 degree and has previcusly been convicted of the crime of harassment in

23 the first degree as deflned by section 24€.235 of thls articie within the
24 precedlﬂg ten years;

25

35 z3} b Framx : ot 3

28 Aggravated harassment in the second degree is a class A misdemeanor.
23 & 2. Subdivision 12 of section 631 of the executive law, as amended by
30 chapter 934 of the laws of 2811, is amended to read as follows:

33 12. Notwithstanding the provisions of subdivisions one, two amd three

32" of this section, an individusl who was z victim of either the crime of’
33 menacing in the second degree as defined in subdivision two or three of
34 section 120.14 of the pensl law, menacing in the first degree as defined

[ R IR,

e . V ook s o
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35 in section 128.13 of the penal law, criminal ebstruction of breathing or

36 blood circulation as defined in section 121.11 of the penal law, harass-

37 ment in the second degree as defined in subdivision twe or three of N
38 section 248.26 of +the penal law, harassment in the first degree as

38 defined in section Z48.25 of the penzl law, aggravated harsssment in the

48 second degree as defined in subdivision [fewr] [ive of section 248.38 of

41 the penal law, aggravated harassment in the first degree-as* definéd :"in <o mwiemranesprmmes
42 subdivision two of section 248.31 of the penzl law, criminal cortempt in

43 the first degree as defined in paragraph (ii} or {iv) of subdivision (&)

44 or subdivision ({c)} of section 215.51 of the penal law, or stalking in

45 the fourth, third, second or Tirst degree as defined in sections 128.45,

45 120.5@, 129.55 and 128.60 of the penal law, respectively, who has not

"47 been physically injured as a direct result of such crime shall oaly be
48 eligible for an awerd that includes loss of earning or support, the
49  unreimbursed cost of repair or replacement of essential personal proper-
58 ty that has been lost, damaged or destroyed as a direct result of such
51 crime, the unreimbursed cost for security devices to enhance the
52 personal protection of such victim, transportation expenses incurred for
S3 necessary court expenses in connection with the prosecution of such
54 crime, the unreimbursed costs of counseling provided to such wictim on
55 account of mental or emotional stress resulting from the incident in.

1 which the crime occurred, reasonable relocation expenses, and Far oCcu-
2 petional or job training. el - i
3 § 3. This act shall take effect immediately. ’ SR T

The striking of the New York statute occurred at the urging of se?eral’ US

AR

Second Circuit judges who themselves had ruled in different cases that the New
York harassment statute was constitutionally infirm. (See People v Golb, 23°:N.Y.8d

455, PART III, Court of Appeals of New York 2014, APPENDIX H. ‘)) Pennsylvama S

Ch B

§2709(a)(4), must also be struck in Pennsylvania. (Com. v.._Bell, 516‘A.2éi; 1.1-*72 (Pa,.
1986), the Pennsylvania Statutory Construction Act of 1972, 1 Pa.C.S.A. §1921(b))
(APPENDIX E 4, E.5) Federal case law further requires that 18 Pa. C.S.

§2709(a)(4) be struck. (Scales v. United States, 367 U.S. 203 (1961))

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
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The identical wording in a harassment statute cannot be violative to the US
Constitution in New York but not violative to the US Constitution in Pennsylvania.

State sovereignty does not allow for 50 different interpretations and applications of

[N

the US Constitution. The Fourteenth Amendment of the US Constitvutionvgramvzs
the Petitioner a right to sue for uniformed interpretation and a uniformed
application of inalienable US Constitutional throughout the United States and its
territories. Numerous statel and federal courts in Pennsylvania and in the US Third
Circuit are well aware of the contracting interprefcations of the two identical

harassment statutes across state lines but they resist doing anything about it.

3

42 Pa C.S. §9542 is Constitutionally Infirm =

“§ 9542. Scope of subchapter.
This subchapter provides for an action by which persons convicted of
crimes they did not commit and persons serving illegal sentences may
obtain collateral relief. The action established in this subchapter shall
be the sole means of obtaining collateral relief and encompasses all
other common law and statutory remedies for the same purpose that
exist when this subchapter takes effect, including habeas corpus and
coram nobis. This subchapter is not intended to limit the availability of
remedies in the trial court or on direct appeal from the judgmentof ~ =~
- sentence, to provide a means for raising issues waived in prior )
proceedings or to provide relief from collateral consequences ofa = -
criminal conviction. Except as specifically provided otherwise, all,
provisions of this subchapter shall apply to capital and noncapital
cases.” (42 Pa. C.S. §9542)

1

The Pennsylvania PCRA contains language that subsumes all historical and
ancient forms of post conviction relief; “...this subchapter shall be the sole means of

obtaining collateral relief and encompasses all other common law and statutory

Sean M. Donahue - Petition for a Writ of Certiorari - Perinsylvania Supreme Court 47 MAL 2019
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remedies.” 42 Pa. C.S. §9542 also states; “This subchapter is not intended to limit
the availability of remedies in the trial court or on direct appeal from the judgment
of sentence...”. Yet, both the shadow intént of the statute and the practical result of |
implementing the plain language in other parts 0f the statute is that Petitioners are
denied any access whatsoever to ancient common law writs to seek remedy and -
relief from wrongful convictions. The true purpose of 42 Pa. C.S. §9542 is to cut -
petitioners off at the pass so that they cannot get merit worthy issues before thé
courts through any unforeseen avenue. The legislative intent of this statute was
not to limit and finalize the amount and time léngth of Justice available to
petitioners. The end result of this pi'acticev is that it enables injustice.

In passing the PCRA law, the state legislature went out of its way to ensure
that tilére would be no path available to exercise one’s US Fourtéenth Amendment
rights to seek justice and relief from injustices that result from one havmg been
denied access to the inalienable fundamental rights that are recognized in the US
Constitution. When taken in whole alongsiae Heck v. H u,mp}ir;éy, 512(?5"‘ 77 7
(1994), the Heck Doctrine and 42 Pa. C.S. §9542 serve to ensure that un]ust o
outcomes of state criminal trials face no risk whatsoever of being undeti'fxil‘ined-iby

oS ST P

ény justice enabling common law path to post conviction relief.”

42 Pa. C.S. §9543(a)(1)(i) is Constitutionally Infirm
“§9543. Eligibility for relief.

To be eligible for relief under this subchapter the petitioner must
plead and prove by a preponderance of the evidence all of the followmg

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
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(1) That the petitioner has been convicted of a crime under the laws of
this Commonwealth and is at the time relief is granted:

(i) currently serving a sentence of imprisonment, probation or parole
for the crime” (42 Pa. C.S. §9543(a)(1)(3))

B e T e e s R

In a short sentence circumstance aé defined by Common@ealth v. Holmes, 79
A.3d 562 (Pa. 2013) & Commonwealth v. Delgros 183 A.3d 352 (Pa. 2018), 42 Pa.
C.S. §9543(a)(1)(i) imposes too short a time constraint that denies petitioners with
merit worthy issues access to any path of relief ﬁndér PCRA. While many common
law paths to relief ex PCRA have evolved, 42 Pa. C.S. §9543(a)(1)(i) & 42 Pa. C.S.
§9542, taken together with the Heck Doctrine deny access to any of those paths.
The practical end result is that relief from injustice is completely inaccess}ible na
short sentence circumstance.

Taken together, these three statutes enable both state and federal courts to
Willfully ignore merit worthy issues £l1at, if heard on their merits, would mandate
_the reversal of convictions based on constitutional concerns and also baséa '(:>r'1' well ;
settled law. Both state courts and federal district courts hide behind the stétutory
~ technicalities of these laws to evade their difficult and controversial constitutional
duties to issue rulings that reverse state convictions when ﬁhere fundanienfal flaws

to those convictions.
The Supreme Court of Pennsylvania Erred by
Wholey Rewriting PCRA Through Construction
In Commonwealth v. Holmes, 79 A.3d 562 (Pa. 2013) & Commonuwealth v.
Delgros 183 A.3d 352 (Pa. 2018), the Supreme Court of Pennsylvafllia Wholey" o

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Supreme Court 47 MAL 201 9
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rewrote 42 Pa. C.S. §9543(a)(1)(i) by uniformly constructing a away arour_ldvi_t‘s plain
language in two separate short sentence circumstances. In so doing, the state court

of last resort failed to adhere to Com. v. Bell, 516' A. "d 11 72 (Pa. 1 .986') the

R bl AL U]

Pennsylvania Statutory Constructlon Act of 1972, 1 Pa.C.S.A. §192 1(b)} (APPENDIX
E.4, E.5) and Saales v. United States, 367 U.S. 203 (1961). The findings of the
Supreme Court of Pennsylvania in both Holmes supra and Delgros supra require
that both 42 Pa. C.S. §9543(a)(1)(1) and 42 l’a. C.S. §9542 be struck for
constifutional infirmity.r

42 Pa. C.S. §9543(a)(1)(l) must be struck because the state coul’t of last resort
found that the statue denies a broad swath of the populatio’n access to the
fundamental inalienable right to appeal injustice under the First Améﬁﬁ'ﬂrﬁeﬁf of the
US Constitution. Thornhill v. Alabama, 310 U.S. 88, 95 ( 1'940));'Br0aali3ic‘7€'v. S

Okla,homa_, 413 U.S. 601 (1973) “The fact that the [[[PCRA] might oper&ig

R IR

unconstitutionally under some conceivable set of cireumstances ia []sdffiaieﬁt to .
render it wholly invalid...”. ( Unlted Staz‘es v. Salerno, 481 US 739 (1987))

42 Pa. C.S. §9542 must be struck because Holmes supra and Delgros Supra
created common law paths around PCRA. Yet the plain language of 42 Pa. C.S.
§9542 does not allow for the pursuit of any common law path outside of PCRA
which is exactly what the state court of last resort allowed for by constructmg (and
reconstructmg) PCRA through Holmes supra and Delgros supm | | A} o
Holmes and Delgros both say that 42 Pa. C.S. §9543(a)(1)(1) is l1r‘1l'1lr‘mq1]n 1;he |

('.‘

short sentence circumstance. Bell supra says that Holmes and Delgros can t exist at

Sean M. Donahue - Petition for a Writ of Certiorari - Pe'nn;sylvania Supreme Court 47 MAL 2019
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all because they violate the plain language doctrine in an attempt to bolster the
nomiﬁai legislative int;znt to “not...limit the availability of remedies in the trial court
oron direét appeal from the judgment of sentence...”. (42 Pa. C.S. §9542) Salerno,

" Thornhill and Broadrick say that because 42 Pa. C.S. §9543(é)(i)(1) is T
unconstitutional in an entire set of circumstances, it is therefore constitutionally

infirm. Scales supra and 42 Pa. C.S. §9542 say that 42 Pa. C.S. §9543(a)(1)(3)

cannot be reconstructed but must be wholly struck. The above cited case law and

statutes CANNOT coexist. Each opinion and each statute contradicts the other.

The Path of Executive Pardon Does not
Remedy the Constitutional Infirmity

At the federal level, a parallel circumstance arises with the unavailability of
access to relief through habeas corpus after one’s sentence has been served. . This is
sadly true even if one can prove a wrongful prosecution. In such circumstances,
petitioners are often guided to pursue a federal pardon from the President of the
United States. However, in Pennsylvania, it is the political policy of the state
Pardon Board that pardon’s are not granted for wrongful convictions and that .
complaints of wrongful cbnviction must be pursued through the courts. .

“Wrongfully Convicted Persons or Prospective Clemency
Applicants

It should be noted that the Board does not engage in the practice of
re-litigating the underlying criminal case(s) for which clemency is
being sought....” (APPENDIX I)

L RRTCE IS I
; .
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Yet, for the reasons stated above, a path of relief through the courts is unavailable

in the short sentence circumstance.

fo e e om0 Tamloehiet A AT S e S

There is no Path to Remedy a Failure by an
Ineffective Appellate Counsel to Pursue Unitary Review

In the case in question, the Petitioner requested that his appellate counsel

pursue PCRA issues along with direct appeal issues. Although the Petitioner did

not use the term “unitary review”, he explicitly instructed his attornéy Ehat He -« st i o

wanted to pursue issues during direct appeal that his appellate counsel repeatedly
kept telling him were PCRA issues, not direct appeal issues. The Petitioner
repeatedly communicated to the trial court and to his appe'llate 'coun;sel ﬂ}at Ije_-, ,
wanted to pursue ineffectiveness issues simultaneously aléﬁgéide of ‘dife;t appeal
iséues. (See APPENDICES J.0 through J.7) If certiorari is granted, numerous pro
se filings in the original record will also show thgt the Petitioner wanted to pursue
ineffectiveness issues during direct a’ppeval and that he infﬁrﬁléci vt.‘he coufrt appointed
appellate counsel and the trial court of this desire in a very timely manner,
Whatismore, the appellate counsel and the chief public defender of the county
repeatedly acknowledged the fact that the Petitioner wanted to pdréﬁé ?CRA issues

Tt pte L. s
AOEELN Ll

alongside direct appeal issues during the same appeal. -

Appellate counsel refused to include any PCRA issues in direct a
APPENDICES K.1 through K.8) Yet, unbeknownst to the Plaintiff, the state court
of last resort had already created a common law path under Holmes supra that

would have allowed the Plaintiff to raise PCRA issues and direct éppéai issues in

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
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the same appellate proceeding. Appellate counsel was just too lazy to ﬁu}éue
unitary review. Appellate counsel instead lied to Plaintiff and told Plaintiff that no

such path existed. (See APPENDIX L, ATTACHMENT A.6.5; Also see _

R OVP RN IO TUMIEUIURE IO R PR3 TR =2

APPENDICES L, ATTACHMENT A.5 through A.6.4)

42 Pa. C.S. §9545(b)(4) is Constitutionally Infirm

“§9545. Jurisdiction and proceedings...

(b) Time for filing petition.--

(1) Any petition under this subchapter, including a second or
subsequent petition, shall be filed within one year of the date the
judgment becomes final, unless the petition alleges and the petitioner
proves that:

[P

(i) the failure to raise the claim previously was the result of = *
interference by government officials with the presentation of the claim
in violation of the Constitution or laws of this Commonwealth or the
Constitution or laws of the United States;...
(4) For purposes of this subcha_pter, "government officials" shall not
include defense counsel, whether appointed or retained.”(42 Pa. C.S,
§9545(b)(4))
The reason 42 Pa. C.S. §9545(b)(4) is infirm is because it grants immunity
" from accountability to appointed counsel and their offices if they interfere with the i
pursuit of an appeal that contains merit worthy issues. Public defenders

1 . - . . . -."e.-""."i}‘_dt; .
simultaneously hold two offices. Their first office is in their capacity as a public
official and the second is in their capacity as an appointed counsel. While a counsel

who works for the public defender’s office may represent an appellant, the Office of

the Public Defender does not represent the appellant but is instead an official

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
: Page 18 of 27



- AV R A

government office. Whatismore, unless the Chief Public Defender has entered his
or her personal appearance on a docket, he or she functions solely in the capacity of
an elected or appointed government official. - = Lo,
; : . . AT ALY e e

In the instant case, the Office of the Public Defender and the court appointed
appellate counsel enforced an official policy that ensured ineffectiveness issues
would not be raised on ciirect appeal. This policy required that private trial counsel
file all post sentencing motion material before the court appointed counsel V\‘;as
willing to enter his appearance. (APPENDIX M) This court appointed ap;)veila'te B
counsel’s enforcement of the official government policy not only coerced $5,000 out
of the i’etitioner’s family but it also guaranteed the suppression of legitimate trial
counsel ineffectiveness issues. The suppression of ineffectiveness issues is the .

inevitable result of allowing trial counsel to file post sentencing motions bécause no

trial counsel is likely to raise his own ineffectiveness as an issue at post sentencing

L

proceedings. | ' A O
Clearly, the Office of the Public Defender, through the Chief Public Defender,
interfered with and suppressed the Petitioner’s US First Aniendment’ﬁ"g’ﬁ"c:t'd’ i
petition for the appeal of trial counsgsl ineffectiveness issues. This was a 'i)iléih text
violation of 42 Pa. C.S. §9545(b)(1)(i). However, the Chief Public Defe;lder, the court
appointed appellate counsel and the Office of the Public Defender can hide behind
42 Pa. C.S. §9545(b)(4). Because this statute empowers suppression of the US Fifst

Amendment, it is unconstitutional and it must be struck.

Co - et ganfer nge
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42 Pa.. C.S. §9545(a). is Constitutionally.vl;llf;i“rron |
“§9545. Jurisdiction and proceedings.

(a) Original jurisdicfion.—-Original jurisdiction over a proceeding under

this subchapter shall be in the court of common pleas. Nocourt.shall .. voernr .. o .

have authority to entertain a request for any form of relief in

anticipation of the filing of a petition under this subchapter ” (42 Pa.

C.S. §9545(a))

42 Pa. C.S. §9545(a) is coﬁstitutionélly infirm because it impeded the
Plaintiff's proposed constitutional solution to work around the unconstitutionality of
42 Pa. C.S. §9543(a)(1)(1) in the short sentence circumstance that existed in the
instant case. The unconstitutional circumstance was compounded by the refusal of
the government office, the Office of the Public Defender, to pursue the unitary
review that was thé Petitioner’s right to pursue. (Holmes supra,; Delgros supra) To
work around this problem, the Petitioner requested that he be granted a Lgtgy of
sentence or appeal bail so that he would have time to pursué PCRA. "‘F:I{:e'frial court -
denied that request and did so with the intent of cutting PCRA off at t>hé.pass SO
that merit worthy issues would not have to be ruled upon. The trial court knows
that its own failures in fhe instant case, if evaluated on the merits of the Plaintiff’s

complaints about them, would mandate both a reversal Qf the conviction and an

acquittal.

42 Pa. C.S. §9545(b)(1) is Constitutionally Infirm
“§9545. Jurisdiction and proceedings...

(b) Time for filing petition.--.

Sean M. Donahue - Petition for a Wm‘ of Certiorari - Pennsylvania Supreme Court 47 MAL 2019
Page 20 of 27



S RRCT
(XL A S T S

(1) Any petition under this subchapter, including a second ér " *
subsequent petition, shall be filed within one year of the date the
judgment becomes final, unless the petition alleges and the petitioner
proves that:” (42 Pa. C.S. §9545(b)(1))

e W NS w*xwm-'n? ISR ARt E

In a short seriténce circumstance as defined by Hol}nes supra and Delgros
supra, 42 Pa. C.S. §9545(b)(1), taken together with 42 Pa. C.S. §9543(a)(1)(i), 42 Pa.
C.S. §9542, the Heck Doctrine and the aforementioned official policy of the Office of
Public Defender completely eviscerated any possible pursuit of the Petitioner’s US
First Amendment right to petition for an appeal based on trial counsel
ineffectiveness. Circumstances like the instant case are the reason that common
law paths to equitable relief have evolved. Yet, 42 Pa. C.S. §9542 forbids their
pursuit outside the context of PCRA. Thus, the true intent (the shadaw intent) of
PCRA was not to provide a “means of obtaining collateral relief and’.all Sthér
common law and statutory remedies” but was instead “intended to limit the
availability of remedies in the trial court or on direct appeal from the judément of

sentence”. (42 Pa. C.S. §9542)

REASONS CERTIORARI SHOULD BE GRANTED
Certiorari should be granted to allow the Petitioner to seek relief on several

merit worthy issues that mandate both reversal of conviction and acquittal. **

.. I
e R R LT LL:‘.(A.

T
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The Trial Court Sua Sponte Removed
the Presumption of Innocence

The lead issue that undermines the conviction in the instant case is that the
trial judge removed the presumption of innocence prior to opening arguments. Well
settled case law requires that the underlying conviction be quashed and that an
acquittal be granted under United States v. Julio Hernandez, 176 F.3d 719, (3rd Cir.
1999), 8rd Cir Docket No. 98-5266; Hernandez supra Sloviter, Circuit Judge
Dissenting; United States v. Memchino, 497 F.2d 935, 945 (5th Cir. 1974); Francis v.
Franklin, 471 U.S. 307, 322 (1985); Coffin v. United States, 156 U.S. 432 (1895);
Guam v Ignacio, 852 F.2d 459 (9th Cir. 1987); McKenzie v. Montana, 443 U.S. 903
(1979); McKenzie v. Montana, 433 U.S. 905 (1977); Sandstrom v. Montana, 442 U.S.
510 (1979); United States v. Olano, 507 U. S. 725 (1993).

The trial judge removed the presumption of innocence at the beginning of
trial by telling the jury that it was their job to determine that the state “Joes s0 or
--does so” meet its burden of proof.

“We're going to be beginning opening statements very shortly. In the
opening statements, the Commonwealth will give you a brlef outhne of

what they intend to prove.

The charges, as I indicated to you, are terroristic threats and two

counts of harassment. As I indicated, the Commonwealth has to proye,

the elements of each of these charges to you beyond a reasonable™ '~ "

doubt. And whether the Commonwealth does so or -- does S0 is your

decision when you go out to render the verdict. '

Because this is a criminal case, ladies and gentlemen, yoﬁf Vérdfét :

must be unanimous. That means all 12 of you must decide the case and
you must agree to it .” (See Notes of Trial, APPENDIX N pp7-8)

ot 5 .
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The Petitioner initially raised this issue with appellate; counsel during the
post verdict stage of the trial (APPENDICES J.0 - J.7) and again via numerous pro
se filings at the county trial court docket. Appellate counsel,, whp Aimself infoxmed., - "
the Petitioner of additional PCRA issues and who warned of a short sentence
circumstance (APPENDICES K.1- K.8, APPENDIX L, ATTACHMENTS A.5:-
A .6.5), failed to pursue a unitary review. (Commonwealth v. Sheehan, 446 Pa. 35,
(1971); Ross v. David Varano; PA State Attorney General PA Siate Attorney Gener}al,
Appellant, No. 12-2083, 712 F.3d 784 (2013); Strickland v. Washington, 466 U.S.
668 (1984); United States v. Cronic, 466 U.S. 648 (1984); Commonwealth v. Piérce,
515 Pa. 158, 527 A.2d 973, 975 (1987),; Peyton v. Rowe, 391 U.S. 54 (1-.96‘8),; Maleng v.
Cook, 490 U.S.'488 (1989); All Writs Act of 1789; Hager v. United States, 993 F.2d 4,
5(1st C'ir. 1993); Nicks v. United States, 955 F.2d 161, 167 (2d Cir. 1992); United
States v. Osser, 864 F.2d 1056, 10569-60 (3d Cir. 1988); United States v. Drobny, 955
F.2d 990, 996 (5th Cir. 1992); Steward v. United States, 446 F-2d 42, 43°44'(8th Cir. :
1971)). - : Lo B AN

The preemptive removal of ‘the presumption of innocence... [that] is “
characterized by the civilians as a presumtio juris” (Coffin éubfd'4é’0)' is'an 1ss'ue of
an easily discerned “error’that is plain’ and that ‘affect/s] éubstarztial rZéizts’
[Tlhe decision to correct the forfeited error [is] within the sound diécre'i]ig;ztbeZhé
court of appeals”. (Olano Supra at 732) Cbrrectiﬁg the érror is juétifié&gﬁd' "

[{:4

warranted because “the error “seriously affect{s] the fairness, integrity [and] public

[
PR Y
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reputation of judicial proceedings.”” United States v. Young, 470 U. SI, 15 (1985)

(quoting United States v. Atkinson, 297 U.S. 157, 160 (1936)).” (ibid)

Regarding such cases, US Justice Gorsuch wrote; . - i

“We remand in cases like these not only when we are certain that

curing the error will yield a different outcome, but also in cases where

we think there’s a reasonable probability that will happen. See, e.g.,

Skilling v. United States, 561 U. S. 358, 414 (2010) (harmless error);

Tapia v. United States, 564 U. S. 319, 335 (2011) (plain error);

United States v. Marcus, 560 U. S. 258, 266-267 (2010) (plain error).

To know this much is to know what should be done in our current

case.” (Hicks v. United Staies, 582 U.S. __ (2017) & id Gorsuch, .,

concurring)

The Petitioner repeatedly instructed appellate counsel to raise this issue
during the post verdict phase and again during direct appeal, which could have and
should have been done through a unitary review under Holmes supra. The District
Attorney (DA) did not object to the removal of the presumption of innocence.
Therefore, both the DA and the trial court both w‘aived their rights to tri the
defendant to the low standard of “proof beyond a reasonable doubt”. :In"th_e instant
case, the trial court approved, and the DA stipulated by default to accept, a trial to
the higher and impossible to reach standard of “beyond doubt'.” which is t%(lien to

- E O T PSS 4 A ¢ I
mean “Jabsolute proof] beyond [any and all] doubt” (Coffin siip‘id citihg'Morehead at
p457). We are told by this Court in Coffin that no prosecutor can reach the
standard of “beyond doubt”. We are also told by the jury in the instant case that it

found the presence of at least some doubt because the jury was hung and could not

reach a verdict on the lead charge.

|a!"
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The state did not object to the erroneous preliminary jur); instruction of
“whether the Commonwealth does so or -- does so is your decision” (APPENDIX N

pp7-8), nor did the state object to the removal of the presumption of innocence that

ARt MG AT A o A et
the erroneous instruction achieved. Instead of objecting, the state basqued in the

glory of being up against a defense counsel who failed to become consciously aware
of the fact that the trial judge intentionally used psychologically manipulative‘ and
subliminally suggestive MindShark techniques to wrongfully communicate to the
jury that the court was instructing the jury, before they even heard the opening
arguments, that the court expected it to return a verdict of guilty. The state
willfully and eagerly accepted the trial judge’s rémoval of the presumption qf

. . . Vo Gl LGH 3()‘1 3
mnocence.

—ve

Because both the prosecution and the defense counsel failed to ob;éé{: ;t:,('; the
removal of the presumption of innocence, stare decisis requires the trial court’s b
adherence to the precedént established by this court in Coffin supra p4f5'f,'l\w&h1ch
requires an increase by default in the prosecutor’s burden of proof frorﬁ‘bf&of
“beyond a reasonable doubt” (United States v. Haymond, 588 U. S. ' '(2019)) to
proof “beyond doubt”. (Coffin p457)

“[1]t has been held not error to refuse to charge the presumption of

innocence where the charge actually given was, ‘that the law required

that the State should- prove the material elements of the crime beyond
doubt’ Morehead v State, 34 Ohio St. 212.” (Coffin supra at 457)

SR YE!
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Because the trial court sua sponte removed the presumption of innocence

before opening arguments in a case in which the Petitioner pleaded “not guilty”, the

court had no choice but to also sua sponte raise the standard of proof to “beyond.

doubt”’. Because no prosecutor could ever succeed in proving a case “beyond doubt”,
and because the jury found the presence of some doubt, the court had no choice

other than to sua sponte grant an acquittal.

The Petitioner Was Immune From Prosecution
Under 18 Pa. C.S. §2709(e)

“§ 2709. Harassment. -
(a) Offense defined.--A person commits the crime of harassment When -

with intent to harass, annoy or alarm another, the person: =

(4) communicates to or about such other person any lewd, lascivious,

threatening or obscene words, language, drawings or caricatures;” (18
Pa. C.S. §2709(a)(4))

(e) Application of section.--This section shall not apply to conduct by a
party to a labor dispute as defined in the act of June 2, 1937 (P.1..1198,
N0.308), known as the Labor Anti- Injunction Act, or to any
constitutionally protected activity.”

The trial court also sua sponte found the case to rise from a labor dispute.
(APPENDICES A.2, vA.3, A.4) The plain language of 18 Pa. C.S. §2709(e), which
existed at the time charges were filed‘, rendered the Plaintiff non pros_ecu'ga‘lble for

. RS AN B

any charge under 18 Pa. C.S. §2709(a)(4) within the context of a labor dispute.

(APPENDICES E.1 through E.5)
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 “The forgoing docunment is;true i £t 458 belief and st under penalty

of peri
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COMMONWEALTH OF PENNSYLVANIA : IN THE COURT OF COMMON PLEAS,

: DAUPHIN COUNTY, PENNSYLVANIA™ 7"~~~

v. : NO. 3716 CR 2015

SEAN DONAHUE : CRIMINAL MATTER

ORDER OF COURT

AND NOW, this 24th day of April, 2018, upon consideration of Petitioner’s .Mqtion for
Nominal Appeal Bail, Request for Production of Full Transcripts of Trial and All Pre-Trial
Hearings and Request for Complete Records on Jury filed on or about April 3, 2018, his
Amended from Motion Submitted on April 3, 2018, and his Application for Relief it is HEREBY
ORDERED as follows: |

1) The Motion for Nominal Appeal Bail or Stay of the Seﬁtence is DENiEIj,

2) The Request for Production of Full Transcripts of Trial and All Pretrial Hearings is
DENIED. Petitioner must follow the Request for Transcnpts procedure. See
Pa.St.J.Admin. Rule 4007 and D.C.J.A. 4007.

3) The request for Complete Records on Jury is DENIED.

4) The request for Stay of Sentence to Preserve PCRA is DENIED.

5) The Motion for the Instatement/Reinstatement of STATE Coram Nobis, Procedure or
Similar Procedure to Allow for the Post Conviction Correction of State Court Errors

when State Post Conviction Relief is NOT Available is DENIED.

6) The Motion to Quash the portion of Pennsylvania PCRA requiring Petitioners to still
be serving a sentence is DENIED.

7) The Motion to Quash the portion of Pennsylvania PCRA r’eqtiiring beiifions to be
. filed within one year of entry of final judgment is DENIED.

APPENDIX A.1 Order from which appeal is taken



