
IN THE SUPREME COURT OF THE UNITED STATES) »

1 i

SEAN M. DONAHUE
v.

COMMONWEALTH OF PENNSYLVANIA

SUPREME COURT OF PENNSYLVANIA DOCKET: 47 MAL 2019

SUPERIOR COURT OF PENNSYLVANIA DOCKET: 1417 MDA 2018
r

l '
COMMON PLEAS COURT OF DAUPHIN COUNTY PENNSYLVANIA DOCKET:

CP-22-CR-3716-2015

REQUEST FOR EXTENSION OF TIME OF 60 DAYS TO PETITION FOR A 
WRIT OF CERTIORARI TO THE COURT OF COMMON PLEAS OF 
DAUPHIN COUNTY PENNSYLVANIA REGARDING PA STATE SUPREME 
COURT CASE 47 MAL 2019 (PA SUPERIOR COURT CASE 1417 MDA 
2019) .............. ...........

20 L.
%

i JA201STO THE HONORABLE JUSTICE ALITO:

The pro se Petitioner, Sean M. Donahue RESPECTFULLY REQUESTS aN

EXTENSION OF TIME OF 60 DAYS to JANUARY 8, 2020 to Petition to the

Supreme Court of the United States for a writ of certiorari regarding PA state

Supreme Court case 47 MAL 2019 ( PA Superior Court case 1417 MDA 2019), which

. • l« V '■
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is an appeal that originated from a Pennsylvania trial court order issued by the 

county trial court of Daupkin County, Pennsylvania at Docket No.

CP-22-CR-3716-2015 of the Court of Common Pleas of Dauphin County. 

(APPENDICES A, B & C)

i
%;>

>r\
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Petitioner is actively involved in numerous cases in both federal and state

courts, which have occupied much of his time. Petitioner has recently had many

filings due in several active cases before the Superior Court of Pennsylvania and

has more filings due in the coming days and weeks at 1179 MDA 2019, 1582 MDA
• rf
f

2019, 1607 MDA 2019, 1608 MDA 2019, 1640 MDA 2019 thru 1647 MDA 2019.
:a

The Petitioner has also had a filing due in the US Third Circuit at 17-2810 and has ■'i

one due at 17-3841. The Petitioner also has a petitions due in the Supreme Court of 

the United States at 19-5808 and November 8, 2019 deadlines for Petitions for 

Certiorari at two separate PA state cases 45 MAL 2019 (1329 MDA 2019) and 47

MAL 2019 (1417 MDA 2019).

The Petitioner will then also have a pro se response to an Anders Brief clue at 

364 MDA 2019 in the PA Superior Court. The time burden of that particular case is 

compounded by the Superior Court of Pennsylvania seeking ways to 

administratively quash the case to evade having to hear the merits of a difficult • 

issue that raises fundamental flaws in their own previously established precedents. 

The time burden is further compounded by trial court appointed attorneys wlib just

, . . . . . . r'.rdon’t want to pursue politically sensitive and controversial issues, such as gun

rights, on appeal. (See attached letter from state trial judge APPENDIX D)
■ ■ * ■ ' ' i «\ * ► ; If .t V ‘?L i
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In all his state cases, the Petitioner has been unduly burdened by court

appointed counsel (and previously paid counsel) who have been fearful of calling out

the courts on blatant flaws in their reasoning, as well as blatant errors, regarding

which counsel have often told the Petitioner (and the trial courts) that there is no

supporting case law that addresses the circumstances. Yet, with research, the

Petitioner often finds lots of well developed case law that makes many of his

complaints slam dunk arguments. The state court impede the Petitioner’s ability to

advance those arguments by ruling that they arise from interlocutory orders which

cannot be appealed, regardless of their merit. This practice evades finality when it

suits the courts desire to evade ruling on important issues of legitimate merit. It 

prevents issues complained of from ever rising on their merits, even when the

courts recognizes the existence or likely existence of those merits. This protllirh

appears to be a systemic problem in the Pennsylvania appellate system that enables 

the advancement of injustice.

• c •>

, . , t f I’/-* dr ‘ •

In the instant case for which the Petitioner seeks certiorari, the Superior 

Court of Pennsylvania, on December 7, 2018, quashed an appeal.1 (APPENDIX C) 

The Pennsylvania Supreme Court denied an appeal of that Order on July 9, 2019 

and further denied reconsideration on August 8, 2019.2 (APPENDIX B) The

Petitioner argues that the issues he raised in his initial appeal of the triaT court

order are valid issues. He challenges the Pennsylvania harassment statute under

... i:.eE. ;he

1 Commonwealth of Pennsylvania v. Sean M. Donahue, Docket No. 1417 MDA 2Q18»m theSupeEior-Court 
of Pennsylvania
2 Commonwealth of Pennsylvania v. Sean M. Donahue, Docket No. 47 MAL 2011 in the Supreme Court of 
Pennsylvania
Sean M. Donahue - Application for Extension of Time to Petition for a Writ of Certiorari 
regarding PA state Supreme Court case 47 MAL 2019
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which he was charged (18 PA Cons Stat § 2709 (2014), APPENDIX E.l, E.2, E.3) 

and the Pennsylvania Post Conviction Relief Act (PCRA) (APPENDIX F) as being

constitutionally infirm.

The trial court order and trial court opinion addressed Petitioner’s requests

to strike all or portions of both statutes with a denial. (APPENDIX A.l, A.2) 

Petitioner also made requests for workable remedies around the circumstantial 

infirmity of the two statutes that were also denied in the same trial court order but

were made readily available to the former Pennsylvania Attorney General, 

Kathleen Kane (by a different judge and court), so that she could pursue relief from 

her criminal conviction.3

The wording of the Pennsylvania harassment statute under which"the 

Petitioner was charged is identical to the wording of the former New York state

harassment statute, which was struck as being constitutionally infirm. (APPENDIX

E.l, E.2, & APPENDIX H.l, H.2) The striking of the New York statute occurred at 

the urging of several US Second Circuit judges who themselves had ruled in 

different cases that the New York harassment statute was constitutionally infirm.

(People v Golb, 23 N.Y. 3d 455, PART III, Court of Appeals of New York 2014,

APPENDIX H.2; COMM VBELL Com. v. Bell, 516 A.2d 1172 (Pa. 1986); the

Pennsylvania Statutory Construction Act of 1972, 1 Pa.C.S.A. § 1921(b) (APPENDIX 

E.4, E.5) and Scales v. United States, 367 U.S. 203 (1961) The identical wording in

3 Comm v. Kane, Docket Number: CP-46-CR-0006239-2015, Montgomery County Pennsylvania; 
Comm v. Kane, Docket Number: CP-46-MD-0002457-2015, Montgomery County Pennsylvania; - 

c Comm v. Kane, Docket Number: CP-46-CR-0008423-2015, Montgomery County Pennsylvania 
Sean M. Donahue - Application for Extension of Time to Petition for a Writ of Certiorari
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a harassment statute cannot be violative to the US Constitution in New York but

not violative to the US Constitution in Pennsylvania. State sovereignty does not

allow for 50 different interpretations and applications of the US Constitution.
- T

The Pennsylvania PCRA contains language that subsumes all historical and

ancient forms of post conviction relief 4 but imposes short time limit constraints that

render those writs inaccessible.5 Those limiting constraints include sentencing bars

that do not allow for post conviction appeal after one has completely served a

sentence. Therefore, facts that would otherwise force a dismissal or reversal of

conviction go willfully ignored by the courts. The courts hide behind statutory

technicalities to evade their difficult and controversial constitutional duties in a
•i •

state where judges are elected and retained by the voters.

The PA PCRA bars to appeals do not aid in implementing ancient writs but

instead eliminate their availability. The ancient writs evolved to satisfy a need to 

resolve injustice. The many filing constraints imposed by Pennsylvania: PCRA 

codifies the tolerance of the very injustices that the ancient writs evplvecf to provide

a remedy for. COMM VBELL Com. v. Bell, 516 A. 2d 1172 (Pa. 1986), t^ ' ^ r J 

Pennsylvania Statutory Construction Act of 1972, 1 Pa.C.S.A. § 1921(b) (APPENDIX 

E.4, E.5) and Scales v. United States, 367 U.S. 203 (1961), when takeri m'Mi'mOny 

with Commonwealth v. Holmes, 79 A. 3d 562 (Pa. 2013) & Corrimohweafyli1 vT%elgros

183 A.3d 352 (Pa. 2018), REQUIRE that the Court strike PCRA sentehcm£ bars,

•T

4 42 Pa. C.S. §9542
5 42 Pa. C.S. §9543(a) et. seq.; 42 Pa. C.S. §9545 (a); 42 Pa. C.S. §9545 (b) et seq.
Sean M. Donahue - Application for Extension of Time to Petition for a Writ of Certiorari 
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time bars and the PCRA’s subsuming of all forms of post conviction appeal. The

above cited case law CANNOT coexist. Each opinion contradicts the other.

t At the federal level, a parallel circumstance arises with the unavailability of 

access to relief through habeas corpus after one’s sentence has been served. This is

sadly true even if one can prove a wrongful prosecution. In such circumstances, 

petitioners are often guided to pursue federal pardon from the President of the

United States. However, in Pennsylvania, it is the political policy of the state 

Pardon Board that pardon’s are not granted for wrongful convictions and that

complaints of wrongful conviction must be pursued through the courts. (APPENDIX

I) Yet, the path of the courts is unavailable because the courts use administrative

rules to not reach the merits of such appeals for fear that they may have to rule in 

favor of the convicted, which risks acknowledging flaws in their own administration

(or misadministration) of justice.

In the case in question, the Petitioner requested that his appellate counsel 

pursue unitary review of direct appeal and PCRA issues. Although he did not use 

the term “unitary review”, he explicitly instructed his attorney as to what issues he 

wanted raised during direct appeal but his attorney called them PciRArissue.i and 

refused to raise them together with direct appeal issues. This Court has stated that 

when a counsel completely abandons a defendant on a matter for which he was

entitled representation, relief lies in coram nobis. (United Stales v. Morgan, 346 r 

U.S. 502, 505, 98 L. Ed. 248, 253 (1954)) Pennsylvania, the Third Circuit and this
; r. ■■ , ■ •?-

Court have said that the ineffectiveness of counsel on a matter is effectively the ‘

Sean M. Donahue - Application for Extension of Time to Petition for a Writ of Certiorari
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same as a denial of counsel on that matter and relief should be granted.

{Commonwealth v. Sheehan, 446 Pa. 35, (1971)\ Ross v. David Varano; PA State

Attorney General PA State Attorney General, Appellant, No. 12-2083, 712 F.3d 784
**■

(2013); Strickland v. Washington, 466 U.S. 668 (1984); United States v. Cronic, 466

U.S. 648 (1984); Commonwealth v. Pierce, 515 Pa. 153, 527A.2d 973, 975 (1987);

Peyton v. Rowe, 391 U.S. 54 (1968); Maleng v. Cook, 490 U.S. 488 (1989); All Writs

Act of 1789; Hager v. United States, 993 F.2d 4, 5 (1st Cir. 1993); Nicks v. United

States, 955 F.2d 161, 167 (2d Cir. 1992); United States v. Osser, 864 F.2d 1056,

1059-60 (3d Cir. 1988); United States v. Drobny, 955 F.2d 990, 996 (5th Cir. 1992);

Steward v. United States, 446 F.2d 42, 43-44 (8th Cir. 1971)).

The Petitioner later discovered that a wealth of case law exists on the subject

of unitary review and that his circumstance indisputably qualified for unitary
$ $ FSr! c

review. {Commonwealth v. Holmes, 79 A.3d 562 (Pa. 2013) & Commonwealth v.

Delgros 183 A.3d 352 (Pa. 2018)) The Petitioner also requested Appeal Bail and/or

a stay of his sentence, which would have provided a temporary fix that would have

y-j9);AH Fni"availed a PCRA appeal.

Had the Petitioner been granted unitary review or hot administratively 

impeded in the case in question, the lead argument he instructed his court 

appointed counsel to make would have guaranteed the reversal of the Petitioner’s 

harassment conviction at Dauphin County, Pennsylvania Docket No. 

CP-22-CR-3716-2015 and would also have guaranteed an acquittal from the trial'

bench .United States v. Julio Hernandez, 176F.3d 719, (3rd Cir. 1999), 3rd Cir

.*'wealth v.
Sean M. Donahue - Application for Extension of Time to Petition for a Writ of Certiorari 
regarding PA state Supreme Court case 47 MAL 2019 f ‘ o.J
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Docket No. 98-5266; Hernandez supra Sloviter, Circuit Judge, Dissenting; United

States v. Menichino, 497F.2d 935, 945 (5th Cir. 1974); Francis v. Franklin, 471 U.S.

307, 322 (1985); Coffin v. United States, 156 U.S. 432 (1895); Guam v. Ignacio, 852

F.2d 459 (9th Cir. 1987); McKenzie v. Montana, 443 U.S. 903 (1979); McKenzie v.

Montana, 433 U.S. 905 (1977); Sandstrom v. Montana, 442 U.S. 510 (1979); United

States v. Olano, 507 U. S. 725 (1993) It is for this reason that the Pennsylvania

courts have maneuvered to evade any appeal in which they would have to address

the merits.

The lead issue the Petitioner would raise is that the trial judge removed the 

presumption of innocence prior to opening arguments and that newly discovered 

evidence reveals that the judge’s doing so was conscious, malicious and ihteiitidnal.
■ ■ 1 -r 1 ; V . ' V '

Because both the prosecution and the defense counsel failed to object to the removal

of the presumption of innocence, stare decisis requires the trial court’s adherence to

the precedent established by this court in Coffin supra p457, which requires an

increase by default in the prosecutor’s burden of proof from proof “beyond a

_ (2019)) to proofreasonable doubt” (United States v. Haymond, 588 U. S.

o u. :“beyond doubt”.

Because the trial court sua sponte removed the presumption of innocence 

before opening arguments in a case in which the Petitioner pleaded “not guilty”, the 

court had no choice but to also sua sponte raise the standard of proof to “beyoncl 

doubt”. Because no prosecutor could ever succeed in proving a case ‘‘beyond" doubt”,
- . iO’

the court had no choice other than to sua sponte grant an acquittal. Beyond that,

r . - - . * *■ (_;■ V-J' -1.^ 'L li ■
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the trial teurt also sua sporite found the caseto rise from a labor dispute and the
'?• 1 w r. * -

plain language of the Pennsylvania harassment statute that existed at the time 

charges were.filedhreadped:the Plamtiff non prosecutable for any charge of
■i

H f

ihsagsstheiif pat arose ft'

I^SMMFdltE^Ihe Petitioner needs more time to ’write his Petition for Writ of 

Certiorari regarding PA state cases 45 MAL 2019 (1329 MDA 2019} and 47 MAL 

mm (iAi7itilA 2014 thePethioiterimgPMPmri^ 

of time of 60 days to January 8, 2020 or te:|&r<M>-:|020, if the Court will allow. If 

the Court does not grant the request to extend time, then the Petitioner asks that

the filing dafeofifcmbtibhhe: preserved ■ahdfhat'this motion be considered the
.. •< ^ ■?

PdtiMOh for ;dij&;-Oi^fejfeiiGdftgiiJci< with the Petitioner bemg allowed to supplement this 

hhng with tl^approiorfate table of contend- tehlooCauthqr^

:ippehdioe&:

r

i

ths forgoing doeunseiltite belief andsuhmitted under penalty

dfpeigury
.r

Respectfully Submitted,
-v ■ ' ~ .. :■ l\ ■ •

•,-v

W:, fJteJL.
iSbanM,Domteue

OcT X°! 3*i?.•*.i

v;
■■ Date
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COMMONWEALTH OF PENNSYLVANIA : IN THE COURT OF COMMON PLEAS,
; DAUPHIN COUNTY, PENNSYLVANIA
:
: NO. 3716 CR 2015v.
:

■ -U: CRIMINAL MATTERSEAN DONAHUE

ORDER OF COURT

• .*•***:#« + . *

AND NOW, this 24th day of April, 2018, upon consideration of Petitioner’s Motion for

Nominal Appeal Bail, Request for Production of Full Transcripts of Trial and All Pre-Trial ^ 

Hearings and Request for Complete Records on Jury filed on or about April 3,2018, his 

Amended from Motion Submitted on April 3,2018, and his Application for Relief it is HEREBY

ORDERED as follows:

1) The Motion for Nominal Appeal Bail or Stay of the Sentence is DENIED.

2) The Request for Production of Full Transcripts of Trial and All Pretrial Hearings is 
DENIED. Petitioner must follow the Request for Transcripts procedure. See 
Pa.StJ.Admin. Rule 4007 and D.C.J.A. 4007.

3) The request for Complete Records on Jury is DENIED.

4) The request for Stay of Sentence to Preserve PCRA is DENIED.

5) The Motion for the Instatement/Reinstatement of STATE Coram Nobis^I^roce^lure^r 
Similar Procedure to Allow for the Post Conviction Correction of State Court Errors 
when State Post Conviction Relief is NOT Available is DENIED. ;•[ prc_rt j£;

6) The Motion to Quash the portion of Pennsylvania PCRA requiring Petitioners to still 
be serving a sentence is DENIED.

t- . if ’■ 1 V'
7) The Motion to Quash the portion of Pennsylvania PCRA requiring petitions to be 

filed within one year of entry of final judgment is DENIED.

•iBU

ti He*ring- :
o.w ■

APPENDIX A.1 Order from which appeal is taken



8) The Motion to Quash the portion of Pennsylvania PCRA preventing .^rts.from.. . „ _ 
entertaining a PCRA request in anticipation of the filing of a petition is DENIED.

9) The Application for Relief is DENIED.

BY THE COURT;

Deborah E. Curcillo, J.

Distribution:
Hon, Deborah E. Curcillo
Katie Adam, Esq., Dauphin County District Attorney’s Office 
Sean Donahue, 625 Cleveland St, Hazleton, PA 18201

-1.
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COMMONWEALTH OF PENNSYLVANIA- - 11^ THE court oe common pleas 
: DAUPHIN COUNTY, PENNSYLVANIA

• NO. 1417 MDA2018 
: 3716 CR 2015

■4:
f

V.

SEAN M. DONAHUE

TRIAL COURT STATEMENT TN LIEU OF OPINION 
PURSUANT TO PA.R.A.P. 107*

AND NOW, this 19,h day of November, 2018, having received the Notice of Appeal and
Coneise Statement of Errors from our order dated August 8, 2018, and having filed a 

Memorandum Opinion on the 4th day of September^ 2018 and 15th day of October, 2018, this
Court incorporates by reference our Memorandum Opinions, which detail the facts in this matter,
Which Provides our reasons for concluding that the Appellant is not entitled to 

basis of our August 8,2018 final order wh
relief andisfte

- ■ : i' *h P5 /-' {' "

ich denied the following requests of the Appeiiqnfeif]) 

nominal bail or stay of his sentence, (2) a request for production offuli transcripts of all trial and 

all pretrial hearings, (3) a request for complete records on the jury, (4) a request for stay of his

sentence to preserve the Post-Conviction Relief Act (PCRA), (5) a motion for the,

mstatement/reinstatement of coram nobis procedure or similar procedure to allow for 

conviction correction of state court errors when state post-Conviction relief is not available, (6) a
the post-

;motion to quash a portion of the Post-Conviction Relief Act requiring Petitioners to still be 

serving a sentence and, (7) a motion to quash a portion of the Post-Conviction Relief Act 

preventing courts from entertaining a PCRA re

I
:

quest in anticipation of the filing of a petipon,... 

Therefore, we will submit nothing further regarding this matter unless directed by the Superior 

Court of Pennsylvania.

■i
I

cv Appel i-anMi) f■<j l
If
1!.

•; r i iul aii!.-

:?
1-

APPENDIX A.2 Trial Court Opinion 1417 MDA 20N©
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Distribution: 7 7
The Supefior Court .of Pennsylvania 
Hon. Deborah E. Curcillo
Ryan Lysaght, Esq., Dauphin County District Attorney’s Office^ 
James Kail, Dauphin County Public Defender’s Office &
Sean Donahne, 625 Cleveland Sf, JJazieton/PA 18201 «•
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COMMONWEALTH OF PENNSYLVANIA :1N THE COURT OF COMMON PLEAS 
: DAUPHIN COUNTY, PENNSYLVANIA

. ; , . r.. • --- • - - - -

V.
: 1168 MDA 201& 
: 3716 CR 2015

* •■■'•a*.- ■*

SEAN DONAHUE
i

■IEIAL COURT MEMORANDUM OPMQN:;«SIlA\rr
OF APPELLATE PROCEDURE IliM

Appellant, Sean Donahue (“Appellant” or “Mr. Donahue”) appeals from this Court’s 

0rder dated APril 18’ 2018 which denied the Appellant permission to attend a potential job 

intemew at the Pennsylvania Department of Labor and Industry. This opinion is written 

pursuant to Pa.R.A.P. 1925(a).

IA RULE :

i

Procedural History

On Apai 2,2018 Appellant filed a Motion requesting pennission to attend a potential job

motion. On May

A ■ VI.

interview. Thereafter on April 18, 2018, this Court issued an order denying the 

5, 2018, this Court received a timely Notice of Appeal filed with the Superior Court of

Pennsylvania. This Court ordered Appellant on July 20,2018, to file a concise statement of 

matters appeal pursuant1925(b). $$$*£

Order on July 23, 2018.

piticntial job
Factual Background

fteirorisjre threats!1aisittto counts of thM sJegree misdeBeaMi pBBifceiit^ fsrallegeaiy 

emailing threats to various Commonwealth employees and the media.

.Vk:n

; " FVV1•j.

1 18 Pa.C.S.A; § 2706 '
218 Pa.C:S.A. § 2709(a)(4)

Page 1 of 11
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In July 2015, bail was set following the preliminary hearing. Shortly thereafter, a Petition

for Habeas Corpus and a Petition' for Release Pursuant to Rule 600 or, in the alternatiypijPttiition 

for Bail Reduction were filed. They were both denied, with the denial of the Bail Reduction 

feeing reviewed by the Superior. Court who denied the request.3

On April 18,2016, a jury trial commenced. At trial, the jury was hung as to the terroristic 

threats charge, but found guilty on the two harassment, charges. The district attorney immediately 

chose to nolle pros the terroristic threats charge.
:

The Commonwealth limited itself to using only 4 emails in its case in chief. Those four 

emails were each sent to roughly 50 individuals. Lisa Sauder and Mary Jane McMillan were both 

courtesy copy recipients of the emails. Mary Jane McMillan was in the “to” filed on one email.

The first email reads, in part:

I now advise you that if you follow through and even ,lt; 
entertain the slightest bit of a notion that you and the rest of the 
Commission have the jurisdiction necessary to pass judgment over vduetmn 
my use of federal and state courts, I will pursue punishment of you, 
the remaining Commission members and the senior employees of 
the Commission for your even attempting to control access to the 
courts. By doing so> you will face the very same court actions that ,,, 
PA L&I now claims its employees faced and fear that they still face 
from me.

That is a threat a nd I make that threat wi th the full confidence 
of Democracy and no fear whatsoever of the federal and state courts.
Print this explicit unapologetic threat out and take it to your nearest 
FBI office or US Attorneys Office. You may take it to your.local- f;v,T 
state Attorney Generals office and Magistrate as well, for I will ' " '
show no respect for state level immunity for you in this matter.

The second email reads in part:

Congratulations. You’ve one. The amount of money I spent 
on paper copies trying to fight your agency in thecoufts oyer the 
past decade has been more than enough to fey a quality assault rifle 
and an ample supply of ammunition or explosive materials, all of 
which your staff, your employees and your affiliates accused me of

3 See 63 MDA-2015

Page 2 of 11
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doingahd ail Ofufoichthey^ Itwas

walk info a courtroom and file apnVate criminal charge beeads’eypp tVllJirY ,r! 
ican’t -push Court: around Ike you can #e civil service
commission. You won't have tp ekp|aih|o:;^udp how you rectify^ 
my having spent so muehmpney on #yil<muif ̂  instead of .
just buying a $266 gun and $20 box: of ammunition and killipgypur 
employees, like- they accuse me of having been accusing; me of
having a propensity towards for about a decade..be grateful that
your memory of me is- associates with reams df paper and email; 
complaints sathat you don’ihave to remember me every time you , • , - 
walk past the; hunting; section of a department storey fte your, 
employees have acCused me offer SO long, when; they should-have ... 
been focused on getting me;ajbb making enough.money to repay 
those student lOanythat ^ate pingtoihepaidoft'by your law firm’s 
income:;tax;iristeadOfmypaycheck:becauseJ;donvthayea';paycheck

The third email read: exactly as; the; second, with UJieariy identical recipient list, rin a 

differenfiorder.

The fourth emailjreads in part; , - .... Li .ft ia
. . .:;gc bee..?isc j4] KJ: t

If L&I and the Civil Service CPiTimisSioft dp not: slatf 
Obeying the law that grant me; veterans preference tpr numerous, 
employment related benefits, Tam going to find a ..LECAL way to 
pound the shit OOfOf your government agencies and Fain going to 
diatmethod, whateyerft is;mwhatever context makes it EEGAL/fo 
pound ypur employees into submission until they stop dertying me 
my benefits. 7, . „ . n,j

I ;liope:alj: ofyouisuffer terrible tragedies :as;you leave.offie.% 
andThppejyou suffer tdiamu'^
eausingfnmy Hfevery day Ihppe ihatall of you who: aielpvblyed 
:ih manipulating- the civil service 'laws to ;preyent me ftam; being 
employi^ die m alembic
you feelsfoe replaf dmiypain tbatyou have intentionally pusedm 
myliFevfpr years and still Cause today,;As you moveaggressiyeiy fo 
cement feat: misery into my life before you leave office in.;Ianuary,, 
think o f Fei gusOn, think of th e an ger and frusfiat ipn that government 
pppression iis causing in:0ur society,.. :

1 pan’f accomplish anything wififfa weappn,. I peed:a unit. % 
need a mifitin pf equally as frustrated; PehnsylVaniahs and;
:AmeriCahs who are fed up with being ignpredhy government; .

• I v

:

:

• U) ' in vtari
Aj . . v*t - *.•] OU-»

... ■ w v* : :■ ’■

( OQTpJT ta
A -
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Usa Sauder testified- that while she had communicated via; email with Appellant, over a

Period °f years, the tone changed and she became alarmed. (Notes of Testimony, Jury Trial4,>P-

21). While Ms. Sauder’s job required that she interact with people with grievances, she had never,
... -v-i ..

in 26 years at her job, received emails like these before, referencing guns, and she was afraid. (N.T. 

34*35)- She felt the email was extremely angry and expressed a potential to do harm. (N.T. 45).

Mary Jane McMillan was also alarmed after receiving the emails. (N.T. 72). She had never 

received emails with that sort of language and was concerned enough to notify h 

boss about them. (N.T. 72-73). She actually went above her supervisor’s head because she was so 

concerned; normally she would have told her supervisor first. (N.T. 73).

Corporal Richard Schur was given the emails by state employees and he was assigned to 

investigate. He located Appellant andhe ultimately charged Appellant in this case

er supervisor's

Appellant’s Statement of Matters Complained of on Anneal s-it. ^ c,

• fhe APril 18, 2018 order is ineffecti ve because the Appellant’s sentencehas “traxed 

out”.

• The April 18, 2018 order is ineffective because the Court of Common Pleas of Luzerne 

County issued an order granting permission to attend a potential job : interview pp ^pril 9 

2018,

* State agencies, spaeiically the Tiflisj4yahia:Department of Labor & Industry 

victims of harassment; only individuals.

* The harassment statute was applied to the appellant in a manner that was overly broad 

and unconstitutional. Additionally, appellant asserts that he was subjected to unjust bias.

y, cannot be

4 Hereinafter “N T-” s sentence, nas^msxfcd v-
Page 4 of 11
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• The appellant asserts that he was entrapped into sending the threatening emails to tile 

Pennsylvania Department of Labor and Industry.

* Pennsylvania’s criminal harassment statute5 is unconstitutionalbecause aNey/JYojk 

statute with identical language was deemed to be unconstitutional by an Appellate Court 

in New York.6.

i'V' JV i- /tv '
.ru. yv.ia*

• y *-•

* Appellant was tried under Pennsylvania’s criminal harassment statute §i2709(a)(3)7

instead of §2709(a)(4), a crime for which the Appellant had not been formally charged.

Discussion

The Apnl 18, 2018 order is effective despite Appellant’s assertion that it is not. As a 

condition of the Appellant’s sentencing, that was held immediately after the conclusion of his 

trial by jury, he was ordered by this Court to have no communication by any means with the. 

individuals employed by the Department of Labor and Industry listed on the information, (N.T.

this sCourideniedfhe Appdiant’s ihPd9n|o,yfc^|h^|pte^ypb 

interview. Additionally, it is for this reason that the April 18,2018 order is sUU in.efoef

Next> address the Appellant’s argument that the April 18, 2018 order is ineffective

ictions

r

because of a conflicting order arising out of Luzerne County. “Judges of coordinate jurisd 

sitting in the same court and in the same case should not overrule the decisions of each other.” 

Okkerse v. Howe, 521 Pa. 509 (1989). “The law of the case doctrine refers to a family of rules: 

which embody the concept ihat a court involved in the later phases of a litigated; matter should

;csion oi

■K: uni 'ityni!?. with the

5 IS Pa. Cons. Stat, Alin. $ 2709.
* People v. Golb, 23 N.Y.3d 455 (2014)
_N.Y. P£nal hw § 240.30 (Consol.) ....... .ueuotailia: --

A person commits the crime of harassment when, with intent to harass, annoy or alarm another, the person:
(3) engages in a course of conduct or repeatedly commitsacts which serve no legitimate purpose.” .

Page 5 of 11
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n-t Li/:* v

not reopen questions decided by another judge of that same court or, by a higher court in the 

earlier phases of the matter.” CityofPhila. v. Pa. PUC, 720 A:2d 845 (Pa. Commw: 6t.I9'98).

In the case at hand, neither the April 18, 2018 order from this Court nor the April 9,2018 

order from the Luzerne County Court of Common Pleas arose from the same case; charges from

both counties arose from different incidents. Additionally, neither the Judge of this Court nor the
■ ... ....

Luzerne County Court are judges of coordinate jurisdictions. Both courts quite obviously are 

located in different counties and handle different cases. Thus, we believe that the Appellant is 

incorrect in liis assertion that the April 18,2018 order would be rendered •

because the Luzerne County Court of Common Pleas granted an identical motion.

wewllladdress theAppellant’sihird error complained of. In this case •ifcjiA person

commits the crime of harassment when, with intent to harass, annoy or alaim another, the person 

communicates to or about such other person any lewd, lascivious, threatening or obscene words, 

language, drawings or caricatures.” 18 Pa.C.S.A. § 2709(a)(4).

“Person” is defined as including:
: ' ;.-•i•f-iT.'fi. 1 j; f-c fr,: ,

A corporation, partnership, limited liability company, business trust, other 
association, government entity (other than the Commonwealth), estate, trust, 
foundation or natural person.

-' '
i Pa. C.S.A. § 1991.

The victims of the harassment in this case as alleged by the Appellant are employees of a 
■ ' -' ■ ■ ■ . • : .'V .*'v‘vcsimply ■'

government entity. It is clear from the definition of “person” that harassment against a "person”

can include a government entity. Very clearly, the Department of Labor and Industry is a 

government agency. Thus, the appellant’s contention that harassment cannot be committed 

against a government agency is incorrect based on the plain language of the statute.

:: Next, we address Appellant’s assertion that the harassment statute was applied to him in 

an overly broad manner. “Evidence will be deemed sufficient to support the verdict when it

PdgebofXi ■: .
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i.tf - - 'A t:jo>hsV. thi^perso-i.

establishes each material element of the crime charged and the commission thereof by the 

accused, beyond a reasonable doubt. Where the evidence offered to' support the verdict is in 

contradiction to the physical facts, in contravention to human experience-and die-Jawssof nature, 

then the evidence: is insufficient as a matter of law. When reviewing a sufficiency claim the court 

is required to view the evidence in the light most favorable to the verdict winner giving the 

prosecution the benefit of all reasonable inferences to be drawn from the evidence.” 

Commonwealth v. Smith, 2004 PA Super 77, % 24, 853 A.2d 1020, 1028 (2004) .

In this case, Appellant wrote three distinct emails each of which could independently 

fulfill the elements of harassment as charged and defined in the jury instructions. In this case “A 

person commits the crime of harassment when, with intent to harass, annoy or alarm another/the 

person communicates to or about such other person any lewd, lascivious., threatening or. obscene 

words, language, drawings or caricatures.” 18 Pa.C.S.A. § 2709(a)(4). -

Appellant communicated with the victims via email. Over the course of three days,
■ ' / , '■ ' . m-vuv Jic Liws o;.

Appellant sent four emails to numerous people; In those emails, Appellant Utilized capital letters, 

which arc often commonly read as shouting. He wished “terrible tragedies” upon the recipients, 

and he referenced guns, anned uprisings, and indicated he was threatening the recipients with 

legal action.

In Commonwealth v. Walls, AM 926 (Pa. Super. 2016) the Court found that there

was sufficient evidence for a conviction of harassment under 18 Pa.C .S.A. 2709(a)(4) where the
’ ■ ' 11 'r •. -:>i'

defendant approached the victim, spoke with her at length, caused her to back up and request that
”■ -■■■■ ■■■'■■ i y-v aUj'in.ancu:.c'-.. i,.i-
he leave her alone and then yelled that she caused his grandmother’s death and she should be

next. The yicfhn: sufeedsinp physical contact or harm,;That defendant was then escorted from

Cl!*':

■ ' ji'.rti,';-.

Page 7 of 11 !
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the store. The Court reasoned that unless you are attempting to harass or annoy an individual,

there is no reason to do such a thing.

Similarly, in this Case, there is no reason to send four relatively lengthy emails, which " 

must have taken some time to compose, over such a short time period, if one does not intend to 

harass or annoy the recipients.

In Walls, the defendant indicated that the victim should be next. He did not indicate an 

imminent prospect of causing her harm. He wished future harm to happen to her and did not 

threaten to cause that harm himself.

Appellant in this case, wished future tragedies and harm upon the recipients of the emails. 

He even took it a step farther in discussing how he should have just bought a rifle and

ammuiihidB,M time with the system. He promises the:recipients punishntenh‘
, ■ ;

nominally via the court, however, he then turns to indicate he promises he is making a threat and 

has no fear of the courts. He says the recipients should be grateful their memory of, him is:, 

associated with boxes of papers not the hunting section of the store. These statements are 

inflammatory and clearly intended to alarm the recipients.

Much like the Court in this;type of hMia\4oE:i&:e3tddfly;|h|; $pee>{.

behavior that the harassment statute is meant to prohibit.

In regards to the Appellant’s entrapment argument, this Court cites the Pennsylvania 

Rules of Criminal Procedure and Appellate Procedure. Under §720(,B)(l)(c) of the Rules of 

Criminal Procedure, Issues raised before or during trial shall be deemed preserved for appeal 

whether or not the defendant elects to file a post-sentence motion on those issues”u^.dditionalIy, 

under the Pennsylvania Rules of Appellate Procedure 302(a), “Issues not raised in the lpwer.

tend !■'!'?

'.r-

!Si'! iy

Page 8 of 11
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court {ire waived and cannot fee raised for the first time on appeal”. Pa. R. Crim. P, 720(B)(1)(c). 

Pa. R.A.P. 302(a) r

In this case, at no. point during trial did the Appellant ever raise thejssue,of entrapment fei 

.regards to the emails he sent to the victims. Therefore, the issueof entrapment was hot preserved

for appeal, and thus cannot be raised now. (N.T. 1-109). 

Next, we will address the Appellant’s contention of the constitutionality of ' 

Pennsylvania’s and New York’s criminal harassment statutes. Under the Tenth Amendment of

The United States Constitution, it provides that: ‘<The powers not delegated to the United States 

by the Constitution, nor prohibited by it to the States, 

the people”. USCS Const. Amend. 10.

are reserved to the States respectively, or to

in the case at hand, the Appellant asserts that because New Yprk?s criminal harassment, 

statute was found to be unconstitutional; Pennsylvania's harassmentstatute should as well dute to

the similarities between the language used in both. While the language of the Pennsylvania and 

New York criminal harassment statutes are similar, statesare free to urea t&theinq^yndqws ,and■.,

regulations under the Tenth Amendment of the Constitution. Individual states are not required to 

follow in each other’s footsteps, but are instead free to det 

jurisdiciqn.lfeerefore, the fact that New York has found its harassment 

unconstitutional bears no

statute to fee • ^
weight on the constitutionality of Pennsylvania’s criininnlhaaiassment

statute.

Finally, we address the Appellant’s argument that he was tried for harassment under 

§ 2709(a)(3)8 instead of § 2709(a)(4). In making his argument the Appellant cites fo 

of the transcript that reference the phrase “course of conduct”. The Appellant asserts foa( because.

® “A person commits the crime o.fharassment when, with intent to harass, annoy or alarm another, the person: 
(3) engages in a course of conduct or repeatedly commits acts which serve no legitimate purpose.”

Page 9 of 11
,nvii i,r.v<
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mis particular phrase was used throughout the trial, that he was tried for § 2709(a)(3)9 instead of 

§2709(a)(4). Inresponse, we would .argue first that there was nothing presented by tfifs'ckirt r.or 

either party that would suggest he was being tried under this alternate part of the harassment 

itatUM.: Simply using the words “course of conduct” is not enough for the Appellant to make 

suchaleaP- The parts of the record to which the. Appellant cites, is a conversation that was held 

pufidfeof imfUry’s presence between this Judge and counsel regarding a potential double 

jeopardy issue. |t was made clear to this Judge that there were not any double jeopardy issues 

because the charges arising out of Luzerne County were the result of emails being sent to a 

Luzerne County District Attorney and not from emails being sent to employees of the 

DhpdiMentiof Labor and Industry.

The Appellant’s other citation to the record was to statements made by the 

Commonwealth during closing arguments; if the appellant took issuewith thpphr^rdQPrse.of 

conduct” he should have objected to it, in order to preserve the issue on appeal; Pa. R, Criijn. P. 

720(B)(1)(c). Pa. R.A.P. 302(a)

Additionally, if there is any further confusion as to the offenses Appellant was charged 

with, the Appellant’s docketing statement clearly shows that the Appellant Was chargedwith two ’ 

offenses under § 2709(a)(4) and not § 2709(a)(3).

Jw tee reasons, we ask the Superior Court to uphold and affirm our judgment of 

sentence entered by this Court in denying the motion to attend the potential job interview.

a

.............. . _ . , 3 (v (

A person commits the crime of harassment when, with intent to harass, annoy oralami-anothety the person: 
(3) engages in a course of conduct or repeatedly commits acts which serve no legitimate purpose.”

Page 10 of 11
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Respectfullyaibrnitte'd:

X.

£~ QjULUt^dtL^
Deborah E. CurciHo, Judge

lr4w^Dated:

Distribution:
The Superior Court of Pennsylvania 
Hon. Deborah E. Curcillo
Katie Adams, Esq., Dauphin County District Attorney’s Office 
James Karl, Dauphin County Public Defender’s; Office 
Sean Donahue, 625 Cleveland St., Hazleton, PA 18201
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COMMONWEALTH OF PENNSYLVANIA : IN THE COURT OF COMMON PLEAS
: DAUPHIN COUNTY/PENI^YLVANIA

v.
1329 MDA 2018 
3716 CR 2015SEAN DONAHUE

: -

TRIAL COURT MEMORANDUM OPINION PURSUANT TO PENNSYLVANIA RULE
OF APPELLATE PROCEDURE 1925IA)

Appellant, Sean. Donahue (“Appellant” or “Mr. Donahue”) appeals from this ~

Court’s Order dated April 24,2018, which denied the following requests of the Appellant: (1)

nominal bail or stay of his sentence, (2) a request for production of full transcripts of all trial and

all pretrial hearings, (3) a request for complete records on the jury, (4) a request for stay of his

sentence to preserve the Post-Conviction Relief Act^CRA), (5) a motion for p, | ■ _
. . t row TV p'ftftTSJSYLV*
lnsratement/remstatement of coram nobis procedure or similar procedure to allow for the post-

conviction correction of state court errors when state post-conviction relief is not available, (6) a
, i •• .

motion to quash a portion of the Post-Conviction Relief Act requiring Petitioners to still be 

serving a sentence and, (7) a motion to quash a portion of the Post-Conviction Relief Act

preventing courts from entertaining a PCRA request in anticipation of thrilling ofa pe'tffionfg1
oa__cs> ^

c? rnThis opinion is written pursuant to Pa.R.A.P. 1925(a). o; >( efts from gps
T5^

: o f the Appellaj|?f(1 f*1
~o„,>o ^

. tra. (Scripts o» ad US so

On April 23,2018 Appellant filed a Motion requesting the eight forms qf relief listed ^ 

above. Thereafter on April 24,2018, this Court issued an order denying the motion. On August 

this Court received a Notice of Appeal filed with the Superior.ConrtpfP^pnsylv^pia

d, i.u available, dri

?l033

Procedural History I
—I

CO </>

22, 2018,

L1 42 Pa. Cons. Stat. Ann. § 9543

- o Mill be
1
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This Court ordered Appellant on August 29,2018, to file a concise statement of matters 

complained of on appeal pursuant to Pa.R.A.P. 1925(b). Appellant complied with s^id Order on 

September 10, 2018.

Factual Background

On January 12,2015, Appellant was charged with one count of first degree misdemeanor 

(terroristic threats)2 and two counts of third degree misdemeanor (harassment)3 for allegedly 

_ emailing threats to various Commonwealth employees and the media.

In July 2015, bail was set following the preliminary hearing. Shortly thereafter, a Petition 

for Habeas Corpus and a Petition for Release Pursuant to Rule 600 or, in the alternative, Petition 

for Bail Reduction were filed. They were both denied, with the denial of the Bail Reduction 

being reviewed by the Superior Court who denied the request.4

On April 18,2016, a jury trial commenced. At trial, the jury w^sdasag asftolfeteporistic 

threats charge, but found guilty on the two harassment charges. The district attorney immediately 

chose to nolle pros the terroristic threats charge.

The Commonwealth limited itself to using only 4 emails initscase in (Aief. fJjM^ifpur 

emails were each sent to roughly 50 individuals. Lisa Sauder and Mary Jang Mchriri^psidboth

courtesy-capy recipients of the emails. Mary Jane McMillan was in the “to” filed on one email. 

The first email reads, in part:

I now advise you that if you follow through; and even.. 
entertain the slightest bit of a notion that you and the rest of the 
Commission have the jurisdiction necessary to pass judgment over 
my use of federal and state courts, I will pursue punishment of you, 
the remaining Commission members and the senior employees of 
the Commission for your even attempting to control access to the 
courts. By doing so, you will face the very same coufi actiops that. tcr, c (, ,

2 18Pa.C.S.A § 2706 
318 Pa.C.S.A. § 2709(a)(4) 
4 See 63 MDA 2015

• •: • voy. rare;: t
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PA L&I now claims its employees faced and fear that they still face 
from me.

That is a threat and I make that threat with the full confidence^ j_ J j
of Democracy and no fear whatsoever of the federal and state courts. ~
Print this explicit unapologetic threat out and take it to your nearest 
FBI office or US Attorneys Office. You may take it to your local 
state Attorney Generals office and Magistrate as well, for I will 
show no respect for state level immunity for you in this matter.

■ i

The second email reads in part:

Congratulations. You’ve one. The amount of money I spent
— 011 Pjy?er copies trying to fight your agency in the courts over the

past decade has been moire than enouglTtfr hyTquality assault rifle"—; 
and an ample supply of ammunition or explosive materials, all of 
which your staff, your employees and your affiliates accused me of 
doing and all of which they repeatedly told police they feared. It was 
all bullshit and you knew it.. .And you won’t even have the balls to" 
walk into a courtroom and file a private criminal charge because you 
can’t push the Court around like you can the civil service 
commission. You won’t have to explain to a judge how you rectify; 
my having spent so much money on civil court actions instead of 
just buying a $200 gun and $20 box of ammunition and killing your, 
employees, like they accuse me of having been accusing, nyvnf 
having a propensity towards for about a decade., .be.gratefifi that 
your memory of me is associates with reams of paper, and -email! 
complaints so that you don’t have to remember me every time you 
walk past the hunting section of a department store, like your 
employees have accused me of for’ so long, when they should have 
been focused on getting me a job making enough .money to repay 
those student loans that are going to be paid off by your law firm’s 
income tax instead of my paycheck because I don’t have a paycheck.,

The third email read exactly as the secondj^witira

>

nearly ldenfical re^pietfFlistpinsa' ....

different order. ■?.

The fourth email reads in part:

If L&I and the Civil Service Commission do not start 
obeying the law that grant me veterans preference for numerous 
employment related benefits, I am going to find a LEGAL way to- 
pound the shit out of your government agencies and I am going to 
that method, whatever it is in whatever context makes it LEGAL, ter 
pound your employees into submission until they stop denying ,me 
my benefits.

* tli: »

•» • w yi'u*

J.&c your
V v 1 ,•
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I hope all of you suffer terrible tragedies as you leave office 
and I hope you suffer to a much greater degree than you arw actively 
causing in my life very day. I hope that all of you who are ipyolyed ^ .
in manipulating the civil service laws to prevent me from being 
employed die in a terrible tragedy of your own doing. I hope each of 
you feels the regular daily pain that you have intentionally caused itf**'*'*' 
my life for years and still cause today. As you move aggressively to 
cement that misery into my life before you leave office in January, 
think of Ferguson, think of the anger and frustration that government 
oppression is causing in our society...

I can’t accomplish anything with a weapon. I need a unit. I 
need a militia of equally as frustrated Pennsylvanians and 
Americans who are fed up with being ignored by government...

Lisa Sauder testified that while she had communicated via email with Appellant

period of years, the tone changed and she became alarmed. (Notes of Testimony, Jury Trial5, p.

21). While Ms. Sauder’s job required that she interact with people with grievances, she had never,

in 26 years at her job, received emails like these before, referencing guns, and she, was afraid. (N.T.

34-35). She felt the email was extremely angry and expressed a potential to do harm. (N.T. 45).

. Mary Jane McMillan was also alarmed after receiving the emails. (N.T. 72). She had never 

received emails with that sort of language and was concerned enough to notify her supervisor’s 

boss about them. (N.T. 72-73). She actually went above her supervisor’s head because she was so 

concerned; normally she would have told her supervisor first. (N.T. 73). „ , t

Corporal Richard Schurwas given the emails by state employees and he was assigned to 

investigate. He located Appellant and he ultimately charged Appellant in this case.

Appellant’s Statement of Matters Complained of on Appeal

over a

• The Appellant’s request for nominal bail should have been granted.

• The Appellant’s request for all jury information should have been granted..

• The elements of the Pennsylvania Post-Conviction Relief Act are overly broad.

5 Hereinafter “N.T.”
'i :.k‘l
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• The Appellant’s counsel at trial was ineffective.

• The evidence presented at trial was tampered with by the Prosecutor because the same 

evidence was not presented during pre-trial procedures that was presented at trial.

• Various witnesses at trial, including police officers and employees of state agencies, lied- 

on the stand and withheld information from the jury.

• The Prosecutor failed to introduce exculpatory evidence that would have undermined the

.. testimony of various witnesses._____

• This Court issued contradictory rulings to one of the Appellant’s dockets in Luzerne 

County, where the docket was dismissed on a Writ of Habeas Corpus. Thus, this Court’s 

rulings are ineffective.

• r^le Appellant was subjected to double jeopardy because the Appellant’s cases arising out 

of Dauphin and Luzerne Counties were both the basis of claims asserted by the 

state officials.

• The Appellant’s request for instatement or reinstatement of coram nobis procedure . 

should have been granted.

same

• The Appellant’ s motions to quash a portion of Pennsylvania’s Post-ConvictiomRelief ..

- -------Act^whichrequ^ still be servingji sentence to file, should have been

granted. .’oivtets m Luzerne

Discussion

In addressing the Appellant’s first issue complained of on appeal, nominal bail was 

properly denied. Pursuant to Rule 524 of the Pennsylvania Rules of Cripiinal-PrpG^di^e^ pominal 

bail is defined as:

6 Pa. R. Crim. P. 524(C)(4)

5
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“Release conditioned upon the defendant's depositing a nominal amount of cash 
which the bail authority determines is sufficient security for the defendant's 
release, such as $ 1.00, and the agreement of a designated person, organization, or 
bail agency to act as surety for the defendant”.

The Court in Commonwealth v. Jones, discussed the dual purposes of awarding bail 

which is: “(1) the protection of the accused's speedy trial rights, and (2) the protection of 

society”. In this particular case, one of our greatest concerns was public safety. The Appellant is
;

charged with various threats against society, specifically, Commonwealth employees, and 

references to obtaining firearms and bullets. This is repeated conduct as the Appellant has been 

arrested and charged with a similar crime in the past, though we acknowledge he has not been 

convicted. A mental health evaluation completed by the Appellant indicated that he is aware of 

what he has done, thus no mental health treatment could be provided which would; help assuage 

our fears of future violence. Thus, this Court believes that nominal bail was properly denied for 

fear that Appellant would be a danger to the public.

We disagree with the Appellant’s contention that his request for all of the juror member’s 

personal information was reasonable and should have been granted. “In Pennsylvania, there is 

no list of jurors' names and addresses that becomes part of the public judicial record andjurors' 

__ names andaddresses are not subject to a common law right of access”.’

Ibis Court clearly acted within its authority by denying the Appellant’s request^ as 

evidenced by the language in Commonwealth v. Long? Additionally, if that is pot enough to, 

satisfy the Appellant, this Court again will cite to the importance of public safety as part of its 

reasoning for its denial of file Appellant’s request for juror information, In this p^pjcijl^r casa, 

the Appellant was on trial for sending terroristic threats to employees pfagovemmentagcncy.

7 Commonwealth v. Long, 922 A.2d 892 (Pa. 2007)
8 922 A.2d 892 (Pa. 2007) s " ■ Tt.'T'i;- ir.f.ii; .■

6
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Tlius, this Court found it to be unreasonable to permit a request for such information, especially 

when the Appellant was initially charged with making threats against other individuals to begin 

Instead, this Court decided to protect those jury members who served an.importanffunction

in the judicial process. Thus, this Court believes it was correct in denying the Appellant’s request 

for juror information.

In addressing the Appellant’s claim that the elements required under the Post-Conviction

Relief Act are overbroad, this Court cites to.the hojding in Commonwealth v. Dickson.9 ___

In interpreting a statute, courts must ascertain and effectuate the intention of the 
Pennsylvania General Assembly. When statutory language is clear and free from 
all ambiguity, it generally furnishes the best indication of legislative 
intent; courts must not disregard the statutory language under the pretext of 
pursuing its spirit. Accordingly, a reviewing court should resort to other 
considerations to determine legislative intent only when the words of 
the statute are not explicit. Finally, while minding the other principles of statutory 
construction, courts must construe all penal provisions strictly in favor of 
defendants'liberty interests. .. . . • .,^i; [o r .

In this particular case, the Appellant is requesting that this Court maVft a determination

that the portion of the Post-Conviction Relief Act requiring an indi vidual to be currently serving

a sentence of imprisonment, as overly broad. It is clear from the holding in Dickson that courts

should refrain from trying to interpret the language of the statute when its language is.free and

clear from jl^ambigm^. For reference, the Post-Conviction Relief Actl,°,provides/<he.:|bUowing;

To be eligible for relief under this subchapter, the petitioner must plead and. prove 
by a preponderance of the evidence all of the following: '

(1) That the petitioner has been convicted of a crime under, the laws of this 
Commonwealth and is at the time relief is granted: ( i e/ ot

(i) currently serving a sentence of imprisonment,-profgifiipn or 
parole for the crime [emphasis added]; , lt " ' , of
(ii) awaiting execution of a sentence of death for the prime; nr t.
(iii) serving a sentence which must expire before the person may 
commence serving the disputed sentence.

with.

ii. ior.umj. ^.o9 918 A.2d 95 (Pa. 2007)
10 42 Pa. Cons. Stat. Ana. § 9543(l)(i)

/ i 114. r < 1 r
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(2) That the conviction or sentence resulted from one or more of the 
following:

(i) A violation of the Constitution of this Uornmbhwe^thi>/fhe.fL 
Constitution or laws of the United States which, in 1he 
circumstances of the particular case, so >undermined^the truth- 
deierxnining process that no reliable adjudication 01^2^01""* 
innocence could have taken place.
(ii) Ineffective assistance of counsel which, in the circumstances of 
the particular case, so undermined the truth-determining process 
that no reliable adjudication of guilt or innocence could have taken 
place.
(iii) A plea of guilty unlawfully induced where the circumstances 

---- -make. it.likely that the inducement_caused.the_petitioherjto plead
guilty and the petitioner is innocent.
(iv) The improper obstruction by government officials of the 
petitioner’s right of appeal where a meritorious appealable issue 
existed and was properly preserved in the trial Court.
(Vi) The unavailability at the time of trial of exculpatory evidence 
that has subsequently become available and would have changed 
the outcome of the trial if it had been introduced.
(vii) The imposition of a sentence greater^ gie-l^^ful- the 
maximum..
(viii) A proceeding in a tribunal

(3) That the allegation of error has not been previously litigated or waived.
(4) That the failure to litigate the issue prior to orjduring-teialjiduring - 
unitary review or on direct appeal, could not have be^;the,res}tittof any 
rational, strategic or tactical decision by counsel.

tioi ii. .tie circumstances c
This Court chooses to refrain from interpreting the language of!fcePostiCoti^pn^^

lit

Relief Act in the manner requested by the Appellant. This is becausejtiusjGou^ff^^theiStgtute
“ - to'be very clear inifs_lafiguage1mditem'e^ff<yrinteitife&tiO'ni^M^'^^ ve^appScnthyfre ~

language used in the Act that to assert claims under this Ach ah m^^u&Stbe|£mtly

serving a sentence of either imprisonment, parole, or probation. This Court will nc)t,disturb,the

plain meaning of the statute to satisfy the Appellant’s desire to asseffa^limpursuant to^the' °

Post-Conviction Relief Act when he no longer is eligible for this fonn^of relief! Vhusfwe believe

that that this Court’s ruling denying the Appellant’s motion to qUsjTapS^

Conviction Relief Act was proper! ! ' ' “ lu V L‘Ul hriai,- 4™
■ ' "-f' , s'-eu the resultitif any

m i“..

■ >

■> l

8 . «*,
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Next, we will address the Appellant’s assertion that his defense counsel was ineffective 

during his criminal trial. The Appellant, in his Concise Statement of Errors- Complhi&d.^fOn * 

Appeal, asserted ineffective assistance of counsel in issues thirteen, fourteen, eighteen, nineteen, 

twenty-one through thirty, and thirty-one through thirty-seven. This Court will not address these 

issues regarding ineffective assistance of counsel because the Appellant should have asserted 

these complaints through the proper channel; the Post-Conviction Relief Act. In United States v. 

Cocivera1-1 the Court held that: .... - --------------- „----------------------

The Third Circuit has long followed the practice of declining to consider a 
defendant's claim of ineffective assistance of counsel on direct appeal because the 
issue is ordinarily more appropriate for collateral attack. This affords the 
opportunity to develop a factual basis for the claim that counsel’s performance did 
not meet the standard for effective assistance of counsel. It also gives the trial 
court the opportunity to hear counsel's explanation for the conduct at issue. 
Frequently, the direct appeal is handled by the same counselwho hgpdled^the v. 
trial, and it is patent that that counsel cannot forcefully argue ineffective 
assistance of trial counsel. However, in some cases there may j??4 ^?$j§ljgi?qt,-»,. 
record on appeal to decide the issue and avoid the considerable effort of requiring 
the defendant to institute a collateral proceeding in order to raise the.inc.ffectiye 
assistance of counsel claim. ^ ’

id ■
This Court is under the belief that the Appellant’s ineffective assistance of counsel claims 

would be more properly handled if asserted through the Post-Conviction Relief Act. As stated
i ', r v

above, the Appellant raised the issue of ineffectiveness numerous times in his Concise Statement 

of Errors oh AppeairR'would'be mbfe'apprbpriate^to handle theseissues in a collateral- 

proceeding considering the multitude of claims the Appellant has made in regard to the , u.
11 ufineffectiveness of his counsel. Additionally, in the instant case, there is a lack of factual basis in 

the trial transcript to support the Appellant’s numerous claims of ineffectiveness., ;s>t_
- . U. J V.

V -

.. • . a. w u suiaaqm,
.-c. effort of rcquiri..,

<■." i the inv'ftbf.ti.v'-11 104 F.3d 566 (3d Cir. 1996)

9
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In regards to the Appellant’s arguments that (1) the evidence at trial was tampered with,
; - - - rr

(2) various witnesses at trial lied on the stand and withheld relevant information, and (B) the 

Prosecutor failed to introduce exculpatory evidence; this Court finds all to he merifless. Tjae 

Appellant has presented no evidence other than his own personal opinion to support such claims. 

This Court will not address such claims, because there is simply nothing in the record to suggest 

that any of these claims are true. The Prosecutor assigned to the Appellant’s case even noted that 

all evidence presented-on behalf-of-the Gommonwealth-was-given to-the-Appellant’sjcpunsel 

prior to his criminal trial. (N.T. 22,27, 35, 37) In addition to this, not once did the Appellant’s 

counsel object to evidence that was presented by the Commonwealth. (N.T. 22,28,36,44) There 

is nothing in the trial transcript or any information within this Court’s knowledge that witnesses 

lied on the stand. If that was the belief of the Appellant, he should have communicated that to his 

attorney during the duration of his criminal trial, so that his trial counsel would be ^b(e to 

effectively cross examine said witnesses and eventually impeach their testimony. For the - 

Appellant’s argument regarding the prosecutor’s failure to present exculpatory eyidence. again 

there is nothing within this Court’s knowledge that suggests any exculpatory evidence existed to 

support the Appellant. It was very clearly established that the emails sent to the Department of 

Labor and Industry employees were penned by the Appellant and there was no other evidence to 

suggest otherwise. (N.T. 22) Ultimately, this Court finds all of the Appellant’s grguij^pts--.--; 

regarding these claims to be meritless.

Next, we address the Appellant’s assertion that because a Court in Luzerne County 

% dismissed criminal charges against the Appellant, that this Judge is required to as well. ‘‘Judges 

of coordinate jurisdictions sitting in the same court and in the same case should not overrule the 

decisions of each other.” Okkerse v. Howe, 521 Pa. 509 (1989). “The law of the case doctrine

10
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refers to a family of rules which embody the concept that a court involved in the later phases of a 

litigated matter should not reopen questions decided by another judge of that same*q©yrt of by a 

higher court in the earlier phases of the matter.” City ofPhila. v. Pa. PUC, 720 A.2d 845 (Pa.

Commw. Ct. 1998).

In the case at hand, neither the ruling from this Court nor the dismissal of charges ordered

by a Luzerne County Court of Common Pleas arose from the same case. The charges against the

Appellant in Luzerne County arose from threatening emails sent to the Luzerne County District . 

Attorney. (N.T. 10-13) Charges from this County arose out of threatening emails sent by the 

Appellant to employees of the Department of Labor and Industry. Id. Additionally, neither the 

Judge of this Court nor the Luzerne County Court are judges of coordinate jurisdictions. Both

courts, quite obviously, are located in different counties and handle different eases., Thus, we 

believe that the Appellant is incorrect in his assertion that this Court’s ruling denying ^.various, 

requests would be rendered ineffective simply because the Luzerne County Court of Common

Pleas dismissed the charges against the Appellant.

Next, we address the Appellant’s claim that he was subjected to double jeopardy. The

Fifth Amendment of the United States Constitution states in relevant part that:

No person shall be held to answer for a capital, or otherwise infamous crime, , 
unless omapresentmentor indictmentof a Grand-Jeryrexceptin cases arising in 
the land or naval forces, or in the Militia, when in actual service intmmqfjWar or 
public danger; nor shall any person he subject for the same offence to he twice put 
in jeopardy of life or limb [emphasis added]; nor shall be compelled many , ;; 
criminal case to be a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken for 
public use, without just compensation.

This Judge had a conversation with both trial attorney’s regarding this matter on the

record. (N.T. 10-13) As stated above, it was made clear that the Appellant’s charges arising out

of Luzerne County were the result of the Appellant sending threatening emails to the District

11 L "
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a!d not pyenjule 'h 

•.!“ of the case.doclrine

■ nv.ih - I . ■ i. v

' • /i*n- <

■e - ,

Attorney in Luzerne County. Whereas the Dauphin County charges arose out of threatening 

emails sent to employees of the Department of Labor and Industry. .Thus,\ye suhrnit^that ^here* 

no double jeopardy issue present because both charges arose from different crimes 

committed by the Appellant

•was
• * .*>•

1 yp-i’ i- i. ■

This Court properly denied the Appellant’s request to instate or reinstate coram nobis.

“The purpose of the writ of coram nobis is to bring before the court rendering the judgment 

matters of fact which if known at the time the judgment wasrendered wouldhave prevented its_
• “ - '''"V''1T"vrk' ".n-'

rendition. It lies to correct errors in fact Only, and will not lie to correct errors in law, nor will it

He to permit the review of a judgment for after discovered evidence”.12,. .... .-AadUmm
* t- ■ w *.,4-4

In the Appellant s case, there were no new factual discoveries made that would have 

warranted a change in the Appellant’s case. Simply put, the facts ofthe Appellantjs casehaye 

remained unchanged since the judgment in his case has been rendered,, Jhus^tfrisjj^gi^yi^gyes 

that it properly denied the Appellants request for coram nobis.

.ruH.hially, we will address the AppeUant’s argument that this Court should have granted his 

motion to,quash a requirement of the Post-Conviction ReHef Act. The porti on .qf the&ctj&afcthe 

Appellant asked this Court to quash was the requirement that an individualmustistiU^eiserying 

their sentence in order to file a_PCRA. However, this Court will rely on its>pre\dpu^,arguH|g^t in 

addressing this claim. Again, because this Court sees no vague language used mth^textpfthej »■ 

Post-Conviction Relief Act, it will not disturb the plain and unambiguous language of the Post-

~cut urmieija

ti.

Conviction Relief Act. As mentioned above the Court in Commonwealth ,v. Dickson said the 

following in its discussion of interpretation of statutes by a court: t . me Appciiam’s case na,v _ 

vtl i mis, mis Squri behovesL t .

12 Commonwealth v. Harris, 41 A.2d 688 (Pa. 1945)

13 918 A.2d 95 (Pa. 2007) . vau. have granted his

1 - liordoa of ifio Act that the•i i 12
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In interpreting a statute, courts must ascertain and effectuate the intention of the 
Pennsylvania General Assembly. When statutory language is clear and free from 
all ambiguity, it generally furnishes the best indication of legislative =. - 
intent; eourts must not disregard the statutory language under the pretext of 
pursuing its spirit. Accordingly, a reviewing court should resort to other ;; 
considerations to determine legislative intent only when the words of 
the statute are not explicit. Finally, while minding the other principles of statutoty 
construction, courts must construe all penal provisions strictly in favor of 

■ defendants' liberty interests.

As this Court mentioned above, it will not disturb the plain meaning of an Act that 

appears on its face to be very clear in its meaning.

For these reasons, we ask the Superior Court to uphold and affirm our judgment of 

sentence entered by this Court on April 24, 2018 denying the Appellant’s various requests.

)»•(>•*
"C*.1

t

Respectfuliy^sttbrnitted:

Deborah E. Curcillo, Judge

(O -f-Trf rDated:
> ;i yDistribution:

The Superior Court of Pennsylvania 
Hon. Deborah E. Curcillo 
Katie Adams, Esq., Dauphin County District Attorney’s Office 
Ryan Lysaght, Esq., Dauphin County District Attorney’s Office 
Jarads Karl, Dauphin County Public Defender’s Office 
Sean Donahue, 625 Cleveland St, Hazleton, PA 18201
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IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT - ~= yf-.; /

i s. ,-y jvm. *r‘

COMMONWEALTH OF PENNSYLVANIA,: No. 47 MAL 2019 **r •** '*r~

Application for ReconsiderationRespondent

v.

SEAN M. DONAHUE,

Petitioner

ORDER

PER CURIAM ' ,4:.VANIA
AND NOW, this 8th day of August, 2019, the Application for Reconsideration is

denied.

, .i reconsideration •

A True Copy Heather Schroeder 
As Of 08/08/2019

Appellate Court Clerk 
Supreme Court of Pennsylvania

■ Ten fcr Reconsiderst'cn

,n

APPENDIX B.1 Certified Copy - Order Denying



V

1

:A If -l' '-S
L-. *.IJ ♦'.<(•••( 4:>

Mi ' | =-:;» DaleI: Klein
CjSIf of Court

ifej tlacphiri County.Courthouse 
| -101 kiarket Street, Rm: 100 

Sk j Hanisburg, Pennsylvania 17101

■*r^:. r

|lSS
VA^Vy-i^

r I v-%- .. v - I

I'" . 
L' ‘’.tat EL . ..

' ^=*li cf”Cr,r" 
r; f k i -|. .Lite- " V'1
tit: :.fhrr.cfc:.S

”y t * «

... ^ 
•i*V o'*V ., ... A/-0

• 'FWSr-ClASS MAIL.... ■ ;.f.i ^

‘a.

~T 5 • /
" faster* ? ■-?

JO/16/2018 1f,<
»•*_ j, r •, :•

>4$; K BEld.UiJ.T^i $001.422
::: .I ■ ":' " ' ---"■ "■ •':• .: ■' : '

14 i t j*t

O* 19 t 1 :;•i
ZIP 17101 

0i1E12650392 .tf:
ii
i :L._ mm

l/izlkviMSt
iV ■ • vOA

- ;; - ^ 
• • • •• . ■ -• :{

:V •

,L ■ CO: •
i

h"i
:::■ '■ r LL.: :

ir

::: ; _T:”: . J
<::

Xl’h•llll•l•ll|i'|||ll||l|||,||H,l„!l,,|,|l,|!l,|,jl!ji|}||||,| ol
*. r:. ■■■ m■W*

LU” :•
I" ■-■■■' ■ zT'i!1’

'V - ■ ^ ,,:LEi!l
’ ' a-•

■\ , CL\ .*
"V.: .* -

w 2. .

• I

At'.

: CLi :-.L ‘i :A
J" .3?. \ 
.... £.

rm h .,r %*ri <f•'^vFi
i -• 1•# ii_>•

f8'-ii



•
hT

-i ?o"-• N tr. ^

i; ■ 
^ % 
rw t ,
!C>

;

IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT .ivj

■ «■j oimon\

COMMONWEALTH OF PENNSYLVANIA, : No. 47MAL2019
giftt*4*-** /»

Respondent
Petition for Allowance of Appeal from 
the Order of the Superior Court

v. * n. -• •

SEAN M. DONAHUE,

Petitioner

ORDER s

>
•i* (

r.
\Z f'-VANIAJ .

PER CURIAM

AND NOW, this 9th day of July, 2019, the Petition for Allowance of'Appeal is

* f ;

-N ; :w:sDENIED

Alowauce of Appeal from 
- o* me Superior Court'

*
r- u r\ \

IS

A True Copy Elizabeth E. Zisk 
As Of 07/(59/2019

Attest:._,_______________
Chief CJeFR
Supreme Court of Pennsylvania 

'n C1'1
. *• n or for Allowance of'Appeald- i. * »

■'Ffs r=r

*
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Filed 12/14/2018
.1-*

IN THE SUPERIOR COURT OF PENNSYLVANIA 
MIDDLE DISf RICT • Oenying

COMMONWEALTH OF PENNSYLVANIA No. 1417 MDA 2018 ... -t

v.

SEAN M. DONAHUE * '•

Appellant

i

ORDER

FloH >

Upon consideration of Appellant's application for reconsideration of this
rr rr . .'.-V ..VMlVi/4

Court's December 7, 2018 order, the application is hereby DENIED.
i

! ill 1.8\
PER CURIAM

:/ 'v '( t

. .0/ reconsideration of th,• *

r’reby DENIED.' V

r::iiAM

APPENDIX C.1 Order Denying Application for



Filed 12/07/2018

■ ■

IN THE SUPERIOR COURT OF PENNSYLVANIA 
MIDDLE DISTRICT

. ;:r ._Keport i:
COMMONWEALTH OF PENNSYLVANIA : No. 1417 MDA 201..

v.

SEAN M. DONAHUE

Appellant - L • •** l

ORDER

On April 24, 2018, the Court of Common Pleas of Dauphin County 
entered its order that denied Appellant's Motion for Nominal Appeal Bail, 
Request for Production of Full Transcripts of Trial arift'Al^re^trial Hearings, 
Request for Complete Records on Jury, Request for Stay of Sentence to 
Preserve PCRA, Motion for Instatement/Reinstatement of STATE Coram Nobis 
Procedure, three Motions to Quash Portions of PCRA, and Application for Relief. 
Appellant filed a pro se "Petition for Review" in this C61FrC.at393MDM 2018 on 
May 7, 2018, which this Court directed be docketed in the trial court as a 
notice of appeal filed on that date. The notice was then docketed in this Court 
at 1329 MDA 2018.

Review of Appellant's docketing statement and the trial court docket 
indicate^ that the trial court's April 24, 2018 order was entered a second time 
on the trial court docket on August 8, 2018. Appellant filed the instant notice 
of appeal on August 22, 2018, from the order entered on August 8, 2018. The 
appeal was docketed at 1417 MDA 2018, as the instant appeal.

An appeal lies only from a final order unless otherwise permitted by rule 
or statute. McCutcheon v. Philadelphia Electric Co., 788 A.2d 345 (Pa. 
2002); Pa.R.A.P. 341(b)(1) (final order is any order that, disposes of ..all 
claims and all parties). In a criminal case, the final order'i^the^J^dament.pf 
sentence. Commonwealth v. Harper, 890 A.2d 107^A(Pa.riup^r|.\|^!6r)T|t

, r- o ' Sen en *
, ^Through this Court's order of October 5, 2018,, Appellant w.as^directed
io show cause within 10 days of the date of this order/jffhy'^e iii^nt ,aRge3!, 
docketed at 1417 MDA 2018, should not be quashed as^akg^fip,^ an 
unappealable order and as duplicative of the appeal aocketed^t 13^'glDA

.-'.eted in this Couri

APPENDIX C.2 Quash Sua Sponte^l&S* tsm
m filed the instant notioNi - i

-nn * r»., r*



2018. Appellant filed a response, but did not present legal argument to justify 
this Court's jurisdiction. Therefore, the above-captioned appeal .is hereby
QUASHED...........  . I'Gi

PER CURIAM

■ argument to justif. 
•'.■peal s h«r?:'t

•. j

■"''TTAM
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