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QUESTION PRESENTED

WHETHER THE DISTRICT COURT IMPROPERLY EXPANDED
GUIDEINE § 1B1.3 BY INCLUDING DRUG AMOUNTS ASSOCIATED
WITH CONDUCT OCCURRING SIGNIFICANTLY OQUTSIDE THE DATES
OF THE INDICTMENT, RESULTING IN AN ARTIFICALLY HIGH DRUG
WEIGHT CALCULATION AND BASE OFFENSE LEVEL, AND THE
FOURTH CIRCUIT ERRED IN HOLDING THIS TO BE RELEVANT
CONDUCT DISPITE A SUBSTANTIAL TIME INTERVAL.
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PETITION FOR WRIT OF CERTIORARI

Petitioner Genesis Lee Whitted, Jr. respectfully prays this Court that a writ
of certiorari issue to review the opinion of the United States Court of Appeals for
the Fourth Circuit, issued on August 21, 2019, affirming his judgment and

sentence.

OPINION BELOW

The opinion of the United States Court of Appeals for the Fourth Circuit for

which review is sought is United States v. Genesis Lee Whitted, Jr., No. 18-4166

(4th Cir., August 21, 2019). The opinion is unpublished. The opinion of the United
States Court of Appeals for the Fourth Circuit is reproduced in the Appendix to this
petition as Appendix A. The judgment is reproduced as Appendix B. The mandate

1s reproduced as Appendix C.

JURISDICTION

The opinion and judgment of the United States Court of Appeals for the
Fourth Circuit was issued on August 21, 2019. The jurisdiction of this court is

invoked pursuant to 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

On December 21, 2016 Petitioner was charged in a superseding indictment
with several drug and firearm offenses. Count One charged him with conspiracy to
distribute and possess with intent to distribute 28 grams or more of cocaine base in

yiolation of 21 U.S.C. § 841(a)(1) and § 846. (App. E, F). Counts Three, Four, Five,




Six, Eight, and Nine charged him with distributing a quantity of cocaine base in
violation of 21 U.S.C. § 841(a)(1) (App. B), and Counts Two and Seven charged him

with firearm offenses under 18 U.S.C. § 924(c)(1)(A).

This appeal concerns the alleged relevant conduct under Guideline § 1B1.3
(App. &), which dramatically raised the guideline base offense level. The guideline

base offense level was calculated under Guideline § 2D1.1. (App. H).

STATEMENT OF THE CASE

Procedural History

On December 21, 2016, Petitioner Genesis Lee Whitted, Jr. was charged in a
superseding indictment with several drug and firearm offenses. Count One charged
him with conspiracy to distribute and possess with intent to distribute 28 grams or
more of cocaine base in violation of 21 U.S.C. § 841(a)(1) and § 846. (App. K, ).
Count Two charged him with using and carrying a firearm and brandishing in
relation to a drug trafficking crime in violation of 18 U.S.C. § 924(c)(1)(A). Counts
Three, Four, Five, Six, Eight, and Nine charged him with distributing a quantity of
cocaine base in violation of 21 U.S.C. § 841(a)(1) (App. E). Count Seven charged
him with possessing a firearm in furtherance of a drug trafficking crime in violation
of 18 U.S.C. § 924(c)(1)(A), which related to the distribution charge in Count Six.

The case came on for trial at the October 16, 2017 criminal term of court
sitting in Greenville, North Carolina, the Honorable Malcolm J. Howard, District

Court Judge presiding. On October 18, 2017 the jury found the Petitioner guilty of




Counts One, Three, Four, Five, Six, Seven, Eight, and Nine, and not guilty of Count
Two.

The sentencing hearing was held on March 6, 2018, Judge Howard presiding.
Objections were lodged to the calculation of the drug.weight, computation of the
alleged relevant conduct, and the base offense level. As. a result of the significant
elevation of the base offense level and other enhancements, the guideline range for
the drug counts was life imprisonment, which was above the statutory maximum
for any of the charges. Judge Howard granted a downward variance to 360 months
on Count One, and 240 months as to Counts Three, Four, Five, Six, Eight, and Nine
to run concurrently to each other and to Count One. He imposed a term of 60
months on Count Seven, the firearm charge, to be served consecutively to all counts,
producing a total term of 420 months. (App. D).

The Petitioner’s notice of appeal was filed on March 13, 2018. In an opinion

filed on August 21, 2019 the Fourth Circuit Court of Appeals affirmed. (App. A).

Statement Of Facts

This case arose out of an investigation conducted by the Fayetteville, North
Carolina Police Department and the FBI, regarding Genesis Whitted and others.
The Count One conspiracy was from in or about 2015 up to and including December
15, 2015. The investigation involved placing a pole camera outsid.e LLB Carwash, a
business operated by Mr. Whitted. The investigation also involved information
provided by a confidential informant (CI), who was subsequently used by the FBI to

conduct controlled purchases of drugs from the conspirators. Each incident was



supported by surveillance, video, and audio recordings, The incidents were as

follows:
Count Three — November 9, 2015 6.35 grams of cocaine base
Count Four — November 13, 2015 2.94 grams of cocaine base
Count Five — November 16, 2015 5.27 grams of cocaine base
Count Six — November 18, 2015 5.78 grams of cocaine base
Count Eight — November 24, 2015 3.02 grams of cocaine base
Count Nine — November 30, 2015 12.02 grams of cocaine base

Total 35.38 grams of cocaine base
Count Seven was a firearm charge on November 18, 2015 pertaining to the Count
Six allegation. Count Two was a December 2, 2015 firearm charge, brandishing. It
was not associated with a distribution count, and Petitioner was found not guilty of
that charge.

The Presentence Report went back to 2008 with many unverified statements
of cooperating witnesses regarding alleged drug dealings by Genesis Whitted.
Portions of two pages from the Petitioner’s Presentence Report which have been
redacted of personal information illustrate the very significant increase in drug
amounts from the counts charged and the unéharged conduct going back as far as
2008. Paragraph 21 of the Presentence Report outlines the drug amounts from the
particular charges herein. (J.A. 803; App. I-1). The total is 35.38 grams of cocaine
base. Paragraph 85 of the Presentence Report, using alleged relevant conduct,

upped the cocaine base amount to 2538.075 gm., with a marijuana equivalency of




9063.47 kg, (J.A. 816; App. I-2). This increase was found by the Probation Office
through Government documents of cooperating witness interviews. It was neither
charged nor submitted to a jury for determination. It was merely found by a
preponderance of the evidence by the district court judge at the sentencing hearing.

Further facts will be developed during the argument portion of this petition.

REASONS FOR GRANTING THE PETITION

I GUIDELINE § 1B1.3 WAS IMPROPERLY EXPANDED TO INCLUDE
DRUG AMOUNTS ASSOCIATED WITH CONDUCT OCCURRING
SIGNIFICANTLY OUTSIDE THE DATES OF THE INDICTMENT, WHICH
RESULTED IN AN ARTIFICIALLY HIGH DRUG WEIGHT CALCULATION
AND BASE OFFENSE LEVEL, AND THE FOURTH CIRCUIT COURT OF
APPEALS ERRED IN HOLDING THIS TO BE RELEVANT CONDUCT
DESPITE A SUBSTANTIAL TIME INTERVAL.

The basis of this petition is the dramatic increase in drug weight attributed
to the Petitioner based upon uncharged conduct alleged to have occurred many
years before the parameters of the superseding indictment. Genesis Whitted’s drug
quantity for the charged offenses in the superseding indictment totaled 35.38 grams
of cocaine base. (App. I-1). Nonetheless, relying on a more than significant amount
of alleged historical background, paragraph 85 of the Presentence Report computed
a base offense level of 34 based upon a drug quantity of 2538.075 grams of cocaine
base, with a marijuana equivalency of 9063.47 kg. Adding additional historical
conduct for some cocaine, marijuana, and heroin, the total marijuana equivalency
was 10,398.86 kg. (App. I-2).

Tt is respectfully contended that the drug weight calculation in the

Presentence Report (PSR) resulted in an artificially high base offense level. The
- 5 -




Fourth Circuit opinion noted that the PSR based its sentence in part on twenty or
so unlawful acts between 2008 and 2015, which it determined to be relevant
conduct, even though Petitioner had not been charged for these acts. The Fourth
Clircuit opinion also noted that the Government learned about these acts with
sixteen cooperating witnesses and police reports. (App. A-4). It is respectfully
urged that these interviews appear vague and uncorroborated and consist of a
number of hand-to-hand buys or transactions which are not part of the same course
of conduct or common scheme or plan of the 2015 conspiracy charged herein.

The Fourth Circuit opinion cites its decision in United States v. Pineda, 770

F.3d 313, 318 (4% Cir. 2014), for its standard of review. Petitioner understands that

under United States v. Pineda, for relevant conduct purposes, it makes no difference

whether the specific criminal conduct is charged in a count of conviction. 770 F.3d
at 319. It should be noted however that the uncharged conduct in Pineda occurred
on November 30, 2011, and the charged conduct occurred on January 25, 2012 and
TFFebruary 8, 2012.

The Fourth Circuit has held that to be part of the same course of conduct or

common scheme or plan as the offense of conviction, the other conduct must be

substantially connected by at least one common factor. See United States v.
Dugger, 485 F.3d 236, 241-242 (4th Cir. 2007}, which further held that conduct may
be considered “relevant conduct” if the offenses are sufficiently connected or related
to each other as to warrant the conclusion that they are part of a single episode,

spree, or ongoing series of offenses. Mr. Dugger was convicted of distribution of



cocaine base following entry of a guilty plea. While incarcerated, he was involved in
a scheme to deal marijuana and Xanax pills. The Fourth Circuit held that the sale
of drugs while in the detention center did not meet the requirements to be
considered “relevant conduct”. Petitioner respectfully urges that the prior conduct
alleged herein is not substantially connected nor sufficiently related to be classified
as relevant conduct, and that the Fourth Circuit'erred by failing to follow its

decision in Dugger.
Relevant conduct is defined under Guideline § 1B1.3(a) as follows:

(1) (A) all acts and omissions committed,
aided, abetted, counseled, commanded,
induced, procured, or willfully caused
by the defendant: and

(B) in the case of a jointly undertaken
criminal activity {a criminal plan,
scheme, endeavor, or enterprise
undertaken by the defendant in
concert with others, whether or not
charged as a conspiracy), all acts and
omissions of others that were —

()  within the scope of the jointly
undertaken criminal activity,

(ii)  in furtherance of that criminal
activity, and

(ii1) reasonably  foreseeable in
connection with that criminal
activity;

that occurred during the commission of the
offense of conviction, in preparation for that
offense, or in the course of attempting to
avoid detection or responsibility for that
offense;



(2)  solely with respect to offenses of a character
for which § 3D1.2(d) would require grouping
of multiple counts, all acts and omissions
described in subdivisions (1{A) and (1(B)
above that were part of same course of
conduct or common scheme or plan as the
offense of conviction;

(3)  all harm that resulted from the acts and
omissions specified in subsections {a)(1) and
(a)(2) above, and all harm that was the object
of such acts and omissions; and

(40  any other information specified in the
applicable guideline. (App. G-1, 2).

Application note 3(B) of Guideline § 1B1.3 addresses the scope of jointly
undertaken criminal activity. Tt provides in part:
“In cases involving contraband (including controlled
substances), the scope of the jointly undertaken criminal
activity (and thus the accountability of the defendant for
the contraband that was the subject of that jointly
undertaken activity) may depend upon whether, in the
particular circumstances, the nature of the offense 1s
more appropriately viewed as one jointly undertaken
criminal activity or as a number of separate criminal
activities.” (App. G-3).
Petitioner respectfully contends that the alleged relevant conduct in his case
does not point to one jointly undertaken criminal activity but is a number of
separate alleged criminal activities. He further contends that the activities consist

of a number of isolated incidents over a long period of time and are totally

unrelated to the criminal activity in 2015.

While the Fourth Circuit acknowledged a substantial time interval from 2008

until Petitioner’s arrest, it found evidence of similarity and regularity to support the



district court’s decision to consider the uncharged acts. (App. A-7). Petitioner
argues that the tremendously disproportionate share of uncharged alleged relevant
conduct resulted in a significantly higher guideline range than a range dictated by
the jury’s verdict. The Presentence Report noted that the guideline imprisonment
range was life, however the statutorily authorized maximum sentences were less
than the maximum of the applicable guideline range. (App. I-3). Therefore the
alleged relevant conduct under Guideline § 1B1.3 has resulted in a guideline
sentence higher than any of the statutorily authorized maximum penalties herein.
Since a jury did not determine the above issue, it is respect{ully urged that

this amounts to error under Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348,

147 L.Ed.2d 435 (2000), and Blakely v. Washington, 542 U.S. 296, 124 5.Ct. 2531,

159 L.Ed. 2d 403 (2004). The Supreme Court in Blakely stated:

“This case requires us to apply the rule we
expressed in Apprendi v. New Jersey, 530 U.S. 466, 490,
120 S.Ct. 2348, 147 1.Ed.2d 435 (2000): ‘Other than the
fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury, and proved
beyond a reasonable doubt. This rule reflects two
longstanding  tenets of  common-law  criminal
jurisprudence: that the ‘truth of every accusation’ against
a defendant ‘should afterwards be confirmed by the
unanimous suffrage of twelve of his equals and
neighbours,” 4 W. Blackstone, Commentaries on the Laws
of England 343 (1769), and that ‘an accusation which
lacks any particular fact which the law makes essential to
a punishment is ... no accusation within the requirements
of the common law, and it is no accusation in reason, 1 J.
Bishop, Criminal Procedure § 87, p. 55 (2d ed. 1872).5
These principles have been acknowledged by courts and
treatises since the earliest days of graduated sentencing;
we compiled the relevant authorities in Apprendr, see 530




U.S., at 476-483, 489-490, n. 15; id, at 501-518, 120 S.Ct.
2348 (THOMAS, J., concurring), and need not repeat
them here.¢”

542 U.S. at 301-302, 124 S.Ct. at 2536-2537.

In United States v. Bell, 667 F.3d 431 (4th Cir. 2011), a conspiracy to

distribute oxycodone pills, the case was remanded to require the district court to
explain on the record its factual findings underlying its drug quantity calculations.
It warned against relevant conduct based upon the “approximation” by “uncertain”

witness estimates. The Fourth Circuit stated:

“For example, although we have approved reliance on
direct or hearsay testimony of lay witnesses as to the
quantities attributable to a defendant, see United States
v. Cook, 76 F.3d 596, 604 (4th Cir. 1996), we have
cautioned that when the approximation is based only
upon ‘uncertain’ witness estimates, district courts should
sentence at the low end of the range to which the
witnesses testified. United States v. Sampson, 140 F.3d
585, 592 (4th Cir. 1998); see also U.S.S.G. § 6A1.3(a)
(policy statement) (permitting sentencing courts to rely on
‘relevant information without regard to its admissibility
under the rules of evidence applicable at trial, provided
that the information has sufficient indicia of reliability to
support its probable accuracy’).”

667 F.3d at 441.

The Fourth Circuit opinion noted that the Petitioner pointed them to United

States v. Bell. However the Fourth Circuit opinion mistakenly claimed that

Petitioner misinterpreted Bell by suggesting that it prohibits the use of witness
estimates about drug quantities all together. Petitioner did not claim or suggest
this. The purpose in citing Bell was the cautionary language when relevant conduct

was at issue and where the Government must prove the drug quantity attributable

.10..



to a particular defendant by a preponderance of the evidence. 667 F.3d at 441. In
Bell the Fourth Circuit remanded the case for the district court to explain on the
record its factual findings underlying its drug quantity calculation. The remand

was made pursuant to Gall v. United States, 552 U.S. 38, 128 S.Ct. 586, 169

L.Ed.2d 445 (2007), for failing to adequately explain the chosen sentence and allow
for meaningful appellate review. 667 I".3d at 440, 444.

Petitioner Whitted contends that the cautionary language by the Fourth
Circuit in Bell relying upon the Supreme Court decision in Gall itlustrates the
intent of the appellate courts to protect a defendant from an unwarranted and
unsubstantiated sentence. While a jury verdict clearly shows what conduct violated
an applicable statute, relevant conduct does not offer the same safeguard.
Petitioner therefore contends that by expanding relevant conduct to include drug
amounts associated with alleged incidents occurring significantly outside the dates
of the indictment, he received an artificially high drug weight calculation and base
offense level. Therefore this petition for certiorari should be allowed, and Petitioner

should be entitled to a new sentencing hearing.

-11-




CONCLUSION

For the foregoing reasons, Petitioner Genesis Lee Whitted, Jr. respectfully
requests that a Writ of Certiorari issue to review the decision of the United States
Court of Appeals for the Fourth Circuit affirming his conviction and sentence.

[E
This the 2 of November, 2019.

DUNN, PITTMAN, SKINNER & CUSHMAN, PLLC
Counsel for Petitioner Genesis Lee Whitted, Jr.

By: @AMZX’

RUDOLPH A, ASHTON, III

Panel Attorney

Eastern District of North Carolina
North Carolina State Bar No. 0125
3230 Country Club Road

Post Office Drawer 1389

New Bern, NC 28563

Telephone: (252) 633-3800
Facsimile: (252} 633-6669

Email: RAshton@dunnpittman.com
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and
CERTIFICATE OF SERVICE
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T, Rudolph A. Ashton, III, a member of the North Carolina State Bar, having
been appointed to represent the Petitioner in the United States Court of Appeals for
the Fourth Circuit, pursuant to the provisions of the Criminal Justice Act, 18 U.S.C.

§ 3006A, hereby enter my appearance in this Court in respect to this Petition for a

Writ of Certiorari.
7h
I, Rudolph A. Ashton, ITI, do swear or declare that on this date, the 7 day
of November, 2019, pursuant to Supreme Court Rules 29.3 and 29.4, I have served
the attached motion for leave to proceed in forma pauperis and petition for a writ of
certiorari on each party to the above proceeding, or that party’s counsel, and on

every other person required to be served by depositing in an envelope containing the

above documents in the United States mail properly addressed to each of them and
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with first-class postage prepaid. The names and addresses of those served are as

follows:

Jennifer P. May-Parker, AUSA
Kristine L. Fritz, AUSA
Office of the United States Attorney
Eastern District of North Carolina
150 Fayetteville Street, Suite 2100
Raleigh, NC 27601

Solicitor General of the United States
Room 5616, Department of Justice
950 Pennsylvania Ave., N.-W.
Washington DC 20530-0001
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This the 2 day of November, 2019,
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Panel Attorney,

Eastern District of North Carolina
N.C. State Bar No. 0125
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Facsimile: (252) 633-6669
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-4166

UNITED STATES OF AMERICA,
Plaintiff — Appellee,
V.
GENESIS LEE WHITTED, JR., a’k/a Gen, a/k/a Juice Man,

Defendant — Appellant.

Appeal from the United States District Court for the Eastern District of North Carolina, at
Raleigh. Malcolm J. Howard, Senior District Judge. (5:15-¢r-00372-H-1)

Submitted: April 2, 2019 Decided: August21, 2019

Before GREGORY, Chief Judge, and DIAZ and THACKER, Circuit Judges.

Affirmed by unpublished opinion. Judge Diaz wrote the opinion, in which Chief Judge
Gregory and Judge Thacker joined.

Rudolph A. Ashton, III, DUNN PITTMAN SKINNER & CUSHMAN, PLLC, New Bern,
North Carolina, for Appellant. Robert J. Higdon, Jr., United States Attorney, Jennifer P.
May-Parker, Assistant United States Attorney, Kristine L. Fritz, Assistant United States
Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Raleigh, North Carolina,

for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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App. A-2

DIAZ, Circuit Judge:

Genesis Whitted, Jr. was convicted of conspiracy to distribute cocaine base in 2015.
He was sentenced to 35 years in prison, based in part on a history of drug—;‘elated conduct
that was not part of the charged offense. Whitted challenges this sentence on appeal. First,
he argues that his uncharged drug-related acts, some going back to 2008, weren't relevant
to the 2015 conspiracy for sentencing purposes. Second, he argues that even if his
uncharged acts were relevant, they were based on unreliable evidence. F inally, he says
that the district court erred in refusing to grant him a two-level decrease in his offense level,

because he accepted responsibility for some of his offenses. For the reasons that follow,

we affirm.

L.
A.

The FBI and local police had long suspected that Whitted was responsible for
several crimes in Fayetteville, North Carolina. They believed that Whitted, the leader of a
local Bloods gang, distributed large amounts of cocaine in Fayetteville. They also believed
that he and his associates regularly robbed drug dealers and prospective customers of drugs
and valuables.

Around 2014, the FBI and Fayetteville police began working with several
cooperating witnesses to build a case against Whitted. Soon after, agents installed a camera
across from a car wash Whitted owned to monitor his daily activities. As the recordings

soon revealed, this was no ordinary car wash: Whitted used it primarily to distribute large

2
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App. A-3
quantities of drugs, mostly cocaine and cocaine base. A confidential informant later agreed
to take part in seven controlled purchases from Whitted. Between November and
December of 2015, Whitted ultimately sold the informant 35 grams of cocaine base.
B.

In 2016, based on the controtied purchases, Whitted was charged in a superseding
indictment with conspiracy to distribute cocaine base, see 21 U.S.C. § 846; seven counts
of distributing cocaine base, see id. § 841(a)(1); and two counts of possessing a firearm in
furtherance of a drug trafficking crime, see 18 U.S.C. § 924(c)(1)(A).

During Whitted’s first arraignment hearing, counsel said Whitted was willing to
plead guilty to the drug charges, but not the gun charges. As the hearing continued,
however, counsel grew increasingly concerned that Whitted wasn’t competent to make an
informed plea decision. Counsel also worried that Whitted’s family was improperly
pressuring him to go to trial. Out of caution, the court ordered a competency evaluation.
The evaluator deemed Whitted competent and found that he was exaggerating his
psychological symptoms. A cooperating witness later stated that Whitted had hoped to be
diagnosed with a mental illness in order to receive a lighter sentence.

At Whitted’s second arraignment hearing, he pleaded not guilty to all counts. The
court, aware that he previously intended to plead guilty to the drug-related charges, asked
several times if he wanted to plead not guilty to every count. Each time, Whitted responded
in the affirmative.

Leading up to the trial, Whitted made several attempts to influence witness

testimony. For example, he called an old associate and asked him to withdraw prior

3
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statements about Whitted’s past drug- and gun-related acts. The associate obliged. But
the call was monitored, and the associate later admitted that a letter repudiating his prior
statements was false.

On the eve of trial, Whitted tried to accept a plea offer that the government had
tendered some months before. But the government pointed out that the offer had expired.
And while it wasn’t willing to give Whitted a plea deal as favorable as the previous one,
the government extended him two new offers. Whitted refused to accept them and the case
went to trial. At trial, Whitted’s attorney only disputed the gun-related counts and
conceded guilt on the drug-related counts. A jury found Whitted guilty on every count

except for one gun-related charge.

C.

Following the jury’s verdict, the probation office issued its presentence
investigation report (“PSR”). The PSR recommended a sentence based in part on twenty
or SO uniawful acts between 2008 and 2015. Whitted had not been charged for these acts,
but the probation office determined they were relevant conduct under the United States
Sentencing Guidelines (“U.S.S.G.”). The government learned about these acts from
interviews with sixteen cooperating witnesses and police reports from three traffic stops.
The acts related to Whitted’s (1) drug trafficking operation, which included buying, selling,
manufacturing, and stealing drugs, mainly cocaine and cocaine base; and (2) armed
robberies of drugs dealers and prospective customers.

For example, one cooperating witness sold Whitted cocaine base on numerous

occasions between 2008 and 2014, These sales totaled at least 1,645 grams of cocaine base

4
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(though the witness estimated the amount could be as high as 2,145 grams). Another
witness said he bought 510 grams of cocaine base from Whitted between 2011 and 2013.
And another said he saw Whitted cook at least 893 grams of cocaine base between 2014
and 2015. Whitted and his associates also committed eight robberies (all to steal drugs or
drug proceeds) between 2008 and 2015, at a pace of about one per year. In each robbery,

they threatened victims with firearms.

Based on Whitted’s past acts, the PSR recommended holding him responsible for a
converted drug weight of 10,398.86 kilograms.! It also applied sentencing enhancements
based on Whitted’s use of physical restraint and his leadership role in the criminal
operation. See U.S.S.G. §§ 3A1.3, 3B1.1(a). It applied a criminal history of III based on
Whitted’s past criminal convictions and his commission of criminal acts between 2008 and
2013, while he was on probation for state offenses. See U.S.S.G. § 4A1.1(d). These
criminal acts were among the uncharged acts that were deemed relevant conduct and
treated as part of the instant offense for sentencing purposes. Finally, the PSR declined to
recommend an acceptance of responsibility adjustment. See U.8.5.G. § 3E1.1.

The district court adopted the recommendations in the PSR. Although Whitted’s
guidelines range was life imprisonment, the court varied downward and sentenced him to

35 years in prison. Whitted timely appealed his sentence.

'Tn all, the converted drug weight was based on 8984.3 grams of cocaine or cocaine
base, 3,628.8 grams of marijuana, and 42.525 grams of heroin. The PSR didn’t count drugs
and currency attributed to Whitted by witnesses where there was a possibility of double
counting or the drug amount was unascertainable.

5
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I1.

We review the district court’s factual findings at sentencing for clear error and its
evidentiary decisions, including credibility determinations, for abuse of discretion. United
States v. Pineda, 770 F.3d 313, 318 (4th Cir. 2014) (citation omitted).

Whitted first argues that the district court clearly erred by finding his uncharged
drug-related acts relevant to his charged 2015 drug trafficking conspiracy. He next asserts
that even if his past acts were relevant, the district court abused its discretion by crediting
the accounts of these acts provided by the government’s witnesses. He finally argues the
district court clearly erred by finding he didn’t accept responsibility for his drug-related
counts. We find none of his arguments persuasive.

A.

Under the sentencing guidelines, district courts may sentence defendants not only
for the conduct for which they were convicted, but for any conduct deemed “relevant” to
the counts of conviction. U.S.S.G. § 1B1.3. For offenses like the drug crimes Whitted was
convicted of, the guidelines define relevant conduct to include “all acts and omissions that
[are] part of the same course of conduct...as the offense of conviction” Id.
§ 1B1.3(a)(2).

To determine whether Whitted’s past acts are part of the same course of conduct as
his 2015 drug trafficking conspiracy, we ask whether they are part of an ongoing,
identifiable pattern of criminal conduct. 7d. § 1B1.3 cmt. n.5(B)(ii). Factors to consider

include (1) the degree of similarity between the offenses, (2) the regularity of the offenses,

6
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and (3) the time interval between them. Jd. When one factor is lacking, there must be a
stronger presence of another to compensate. [d. For example, in United States v. Hodge,
a four-year gap between several uncharged cocaine sales and the charged offense of
cocaine possession was overcome by the fact that the defendant continuously sold cocaine
throughout the intervening period. 354 F.3d 305, 31315, (4th Cir. 2004).

Whitted argues the district court clearly erred by finding his uncharged drug-related
acts relevant to his charged 2015 drug trafficking conspiracy. His principal contention is
that the time interval between the uncharged and charged acts is too great. He also appears
to argue that the past acts didn’t occur regularly, and that they were dissimilar to the
charged conspiracy.

The government doesn’t seriously dispute that the time interval is substantial. But
it argues that its investigation of Whitted, as well as its interviews with sixteen witnesses,
show that he engaged in an ongoing pattern of conduct from 2008 to his arrest. This scheme
involved regularly buying, selling, manufacturing, and stealing drugs (mainly cocaine),
often by violent means.

We too acknowledge the substantial time interval between Whitted’s charged a.cts
and most of the uncharged ones. But we agree with the government that the evidence of
similarity and regularity supports the district court’s decision to consider the uncharged
acts.

In our view, the record shows a similarity between the charged and uncharged acts
because Whitted was at all times aiming to further his drug trafficking operation, using

similar methods, persons, and locations. Whitted’s uncharged acts primarily involved

7
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buying, selling, or manufacturing drugs. He generally shared in the profits of these drug
transactions, which all occurred in the Fayetteville area and usually involved cocaine or
cocaine base. And the purpose of the uncharged robberies was to steal drugs and drug
proceeds from dealers or prospective customers.

As for regularity, Whitted conducted multiple drug transactions each year from
2008 to 2015. He likewise committed a drug-related robbery in almost every year between
2008 and 2015.

Whitted’s long and unbroken chain of drug transactions and related robberies bore
significant similarities and served a common purpose. We are therefore satisfied that
Whitted’s uncharged acts form a single, ongoing course of conduct, even though they
extend back several years before the charged conspiracy.

B.

We next turn to Whitted’s two evidentiary challenges. He first contends that the
district court abused its discretion by finding the witnesses’ descriptions of his uncharged
acts sufficiently reliable. We disagree. The statements of two cooperating witnesses
established most of the drug weight that the PSR atiributed to Whitted. One of the
witnesses testificd at trial, and the other was prepared to do so. Their willingness to testify
supports the finding that they were reliable. And their statements were consistent with

each other (and with the statements of the fourteen other cooperating witnesses) in all
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material respects. Finally, their statements were consistent with the trial evidence, which
suggested that Whitted was an experienced drug manufacturer and dealer.?

Whitted’s second argument attacks the PSR’s drug calculation. IHe points us to
United States v. Bell, in which we warned that where drug calculations are “based only
upon ‘uncertain’ witness estimates, district courts should sentence at the low end of the
range to which the witness[es] testified.” 667 F.3d 431, 441 (4th Cir. 2011) (citation
omitted). But that’s precisely what the district court did here by adopting the PSR’s
recommendation. Whenever cooperating witnesses made imprecise estimates, the PSR
adopted the amount at the low end of the range. For example, one witness estimated that
Whitted sold him between 1,645 and 2,145 grams of cocaine base, and the PSR used the
smaller figure. Whitted misinterprets Bell when he suggests that it prohibits the use of
witness estimates about drug quantities altogether. We expressly noted that sentencing
courts may rely on “hearsay testimony of lay witnesses as to the quantities attributable to
a defendant.” Id.

The district court therefore didn’t abuse its discretion by finding the cooperating

witnesses’ statements and drug estimates reliable.’

2 Whitted also notes the evidence is hearsay, which he suggests is per se unreliable
for sentencing purposes. But sentencing courts aren’t bound by the rules of evidence.
U.S.S.G. § 6A1.3(a); United States v. Crawford, 734 F.3d 339, 342 (4th Cir. 2013)

(collecting cases).

3 Whitted’s remaining arguments each depend on the premise that his uncharged
conduct either is not relevant for sentencing purposes or was not established by reliable
evidence. Accordingly, we reject them for the same reasons given above. See U.S.8.G.
§ 1B1.3(a) (providing that unless otherwise specified, relevant conduct is to be used in

(Continued)
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We finally consider Whitted’s assertion that he was entitled to a two-level reduction
in his offense level for acceptance of responsibility. When a defendant clearly
demonstrates that he has accepted responsibility for his offenses, he is entitled to a two-
level decrease in his offense level. U.S.S.G. § 3E1.1(a). We review the district court’s
decision to deny this reduction for clear error. United Stales v. Kise, 369 F.3d 766, 771,
see also U.S.8.G. § 3E1.1 emt. n.5 (“The sentencing judge is in a unique position to
evaluate a defendant's acceptance of responsibility. For this reason, the determination of
the sentencing judge is entitled to great deference on review.”). The commentary to the
guidelines directs district courts to consider several nonexclusive factors, including
whether the defendant admits to committing the offense of conviction and “any additional
relevant conduct.” U.S.S.G. § 3E1.1 cmt. n.1(A).

Whitted argues that his is one of those “rare” cases where, despite having gone to
trial on both the drug and gun.charges, he should nonetheless receive an acceptance of
responsibility adjustment for the drug counts. Id. § 3E1.1 cmt. n.2. He first argues that the
government and his family thwarted his efforts to enter an acceptable plea agreement.
Appellant’s Br. at 2425, Second, Whitted argues that because his trial attorney conceded

guilt on the drug counts, he accepted responsibility for them. We find his arguments

unpersuasive.

applying sentencing adjustments and enhancements); United States v. Self, 132 F.3d 1039,
1043 (4th Cir. 1997) (“As a general matter, then, the term ‘offense’ refers to the offense of
conviction including relevant conduct within the meaning of § 1B1.3 ... .").

10
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With respect to alleged government interference, Whitted points us to his first
arraignment hearing where he said he was willing to plead guilty to the drug-related
charges. Yet at his sccond arraignment hearing, he stated (more than once) that he wanted
{o go to trial on hoth sets of charges. He also says he tried to accept a plea offer before his
trial began. This plea offer, however, had already expired. The government extended two
additional plea offers to Whitted. But he rejected both because they weren’t as favorable
as the earlier offer. Tt therefore isn’t clear to us how the government thwarted his efforts
to reach a plea agreement.

As for the alleged familial interference, the district court did note that Whitted’s
family had been giving him detrimental legal advice (presumably to go to trial). But
beyond that, the record and Whitted’s briefs aren’t clear on how Whitted’s family
interfered with his decision making process. We therefore decline to reverse the district
court’s determination on this basis alone.

Whitted’s next point is that his trial attorney conceded he was guilty of the drug
counts. He relies on United States v. Hargrove, in which we held that a district court wasn’t
barred from affording a defendant an acceptance of responsibility adjustment where he
pleaded guilty to his drug-related charges, but not his gun-related charges. 478 F.3d 195,
204-05 (4th Cir. 2007). But unlike Hargrove, Whitted went to trial on both his drug and
gun charges. Therefore, while Hargrove is instructive, it is not dispositive.

We are satisfied that, under these circumstances, the district court did not clearly err
in refusing to grant Whitted a two-level reduction for acceptance of responsibility. Even

today, Whitted still challenges not just whether the uncharged conduct is legally relevant,

11
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but also the evidence establishing that the conduct occurred. He also attempted to alter
witness testimony before his trial. And he apparently tried to mislead the court about his

mental competence to get a lighter sentence. This is a far cry from accepting responsibility.

I1L.
For the reasons given, we affirm Whitted’s sentence. We dispense with oral
argument because the facts and legal contentions are adequately presented in the materials

before this court and argument would not aid the decisional process.

AFFIRMED

12
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UNITED STATES DISTRICT COURT
Bastern District of North Carolina
UNITED STATES OF AMERICA ; JUDGMENT IN A CRIMINAL: CASE
. V. )
GENESIS LEE WHITTED, JR. g Case Number: 5:15-CR-372-1H
) USM Number; 61101-056
; James M. Ayers, II & Elizabeth Hopkins Thomas
) Defendant’s Attormey
THE DEFENDANT:

[ pleaded guilty to count(s)

[ pleaded nolo contendere to count(s}

which was sccepted by the court, .
i was found guilty on count(s) Is, 3s, 4s, 5s, 65, 7s, 8s and 9s (Superseding Indictment)

after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
21 U8.C. § 846,21 USLC. § Conspiracy to Distribute and Possess With Intent to Distribute 28 Grams 12/1572015 1s
$41(a)(1), and 21 US.C. § or More 'of Cocaine Base
841(b)(1)(B)

Continued on page 2....."

The defendant is sentenced as provided in pages 2 through 10 of this judgment. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984,

W] The defendant has been found not guiity on count(s) s

[ Count(s) [T1s [Oare distissed on the motion of the United States.

__Itis ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, resjdence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances. :

3/6/2018

Date of Imposition of Judgmédut 3

i

Signature of Judge © ¢ ¥ /

Honorable Maicolm J. Howard, Senior United States District Judge

Name and Title of Judge

3/6/2018

Date

Case 5:15-cr-00372-H Document 260 Filed 03/06/18 Page 1 of 10
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Judgment Poge 2 __ of 10

DEFENDANT: GENESIS LEE WHITTED, JR.
CASE NUMBER: 5:15-CR-372-1H

ADDITIONAL COUNTS OF CONVICTION

Title & Section Nature of Offense Offense Ended Count
21U.8.C. § 841(a)(1), Distribution of a Quantity of Cocaine Base 12/15/2015 :;s, 53, 6s, 8s, and
21 U.S.C. § 841(b)(1) :
©)
21 US.C. § 841(a)(1), Distribution of a Quantity of Cocaine Base and 12/15/2015 4s
21 U.S.C. § 841(b)(1)  Aiding and Abetting
(C), and 18 US.C. § 2
12/15/2015 7s

18 U.S.C. § 924(c)(1)  Possession of a Firearm in Furtherance of a Drug
(A), 18 U.S.C. §924 Trafficking Crime
()(IXA)D)

Case 5:15-cr-00372-H Document 260 Filed 03/06/18 Page 2 of 10
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DEFENDANT: GENESIS LEE WHITTED, JR.
CASE NUMBER: 5:15-CR-372-111

IMPRISONMENT

‘The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be impris oned for a total

term oft
420 months (360 months as to Count 1s, 240 months as to Counts 4s, 48, 5, 63, 8s, and 9s, to run concurrently to each other and to Count 1, and a term of
60 months on Count 7s, to be served consecuiively to all counts, produeing a total term of 420 months)

[J The court makes the following recommendations to the Bureau of Prisons:

i]" The defendant is remanded to the custody of the United States Marshal.

[l The defendant shall surrender to the United States Marshal for this district:
[ at 0 am. O pm on .

[J as notified by the United States Marshal.

[ The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[ before 2 p.m, on .

[ as notified by the United States Marshal,

[0 as notified by the Probation or Pretrial Services Office,

RETURN

1 have executed this judgment as follows:

Defendant delivered on to

at , with a cettified copy of this judgment.

UNITED STATES MARSHAL

By

DEPUTY UNITED STATES MARSH.AL. A

Case 5:15-cr-00372-H Document 260 Filed 03/06/18 Page 3 of 10
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DEFENDANT: GENESIS LEE WHITTED, JR.

CASE NUMBER: 5:15-CR-372-1H

SUPERVISED RELEASE
Upon release from imprisonment, you will be on supervised release for a term of :
5 years (5 years on Counts 1s and 7s, and 3 years on Counts 3s, 4s, 55, 65, 85, and 95, all to run concurrently)
f

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.
You must not unlawfully possess a controlled substance,
You must refrain from any unlawful use of 2 controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court,
[J The above drug testing condition is suspended, based on the court's determinatjon that you
pose a low risk of future substance abuse. feheck if applicable)
[1 Youmust make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence of
restitution. (oheck if applicable} '
[Ef You must coopetate in the collection of DNA as directed by the probation officer. (check if applicable)
[ You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.8.C. § 16901, ef seq.) as
directed by the probation officer, the Bureau of Prisons, or any state sex offender registration ageney in the location where you
reside, work, are a student, or were convicted of a qualifying offense, (eheck ifapplicable)

[l Youmust participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.

Case 5:15-¢r-00372-H Document 260 Filed 03/06/18 Page 4 of 10
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DEFENDANT: GENESIS LEE WHITTED, JR.
CASE NUMBER: 5:15-CR-372-1H

STANDARD CONDITIONS OF SUPERVISION

th the following standard conditions of supervision. These conditions are imposed

As part of your supervised release, you must comply wi
needed by probation

because they establish the basic expectations for your behavior while on supervision and identify the minimum tools
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

e federal judicial district where you are authorized to reside within 72 hours of your

1. You must report to the probation office in th _
iorl office or within a different time

release from imprisonment, unless the probation officer instructs you to report to a different probat

frame.
2,  After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and

when you must repott to the probation officer, and you must report to the probation officer as instructed.
3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting pertnission from the

court or the probation officer,

4,  You must answer truthfully the questions asked by your probation officer,

5, Yourmust live at a place approved by the probation officer. If you plan to change where you live or anything about your Hving
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the changs. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer o
take any {tems prohibited by the conditions of your supervision that he or she observes in plain view.

7. Youmust work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. Ifyou do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity, If you know someone has been
convicted of a folony, you must not knowingly communicate or inferact with that person without first getiing the permission of the
probation officer.

9. Ifyou are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours,

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first geiting the permission of the court,

12. Ifthe probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with thet instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

. 13, You must follow the instructions of the probation officer related to the conditions of supervision.

v
I

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised

Release Conditions, available at: www.nscourts.gov.,

Date

Defendant's Signature -

Case 5:15-cr-00372-H Document 260 Filed 03/06/18 Page 5 of 10
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DEFENDANT: GENESIS LEE WHITTED, JR.
CASE NUMBER: 5:15-CR-372-1H

ADDITIONAL STANDARD CONDITIONS OF SUPERVISION

The defendant shall not incur new credit charges or open additional lines of credit without approval of the probation ofiice.
' The defendant shall provide the probation office with access to any requested financial information.

Case 5:15-cr-00372-H Document 260 Filed 03/06/18 Page 6 of 10
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DEFENDANT: GENESIS LEE WHITTED, JR.
CASE NUMBER: 5:15-CR-372-1H

: . N
SPECIAL CONDITIONS OF SUPERVISION
1. The defendant shall participate in a program of mental health treatment, as directed by the probation office.

2. The defendant shall consent to 2 warrantless search by a United States Probation Officer or, at the request of the probation officer; any other law
enforcement officer, of the defendant's person and premises, including any vehicle, to determine comg]iance with the conditions of this judgment

3. The defendant shalf participaté in such vocational training program as may be directed by the probation office.
4, The defendant shall cooperate in the collection of DNA as directed by the probation officer.

5. The defendant shall support his dependent(s).

Case 5:15-cr-00372-H Document 260 Filed 03/06/18 Page 7 of 10 (
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DEFENDANT: GENESIS LEE WHITTED, JR.
CASE NUMBER: 5:15-CR-372-1H :
CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment JVTA Assessment® Fine Restitution
TOTALS $ 800.00 3 $ $
[ The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (40 245¢) will be entered

" after such determination.
[0 The defendant must make restitution (including community testitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approxhnatel)bpro ortioned payment, unless specified otherwise in
the priority order or percentage payment colutnn below. However, pursuarit to 18°U.S.C. § 3664(1), all nonfederal victims must be paid
before the United States is paid,

Name of Payee Total Loss** ' Restitution Ordered Prigyity or Percenfage
TOTALS $ 0.00 $ - 0,00

Restitution amount ordered pursuant to plea agreement 3

O The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 US.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penaliies for delinquency and default, pursuant to 18 US.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[] theinterest requirement is waived for the [ fine [ restitution,

[0 the interest requirement for the  [] fine [ restitution is modified as follows:

* Justice for Victims of Trafficking Act of 2015, Pub. L. Na, 114-22.
#* Findings for the total amount of losses ave required under Chapters 1094, 110, 1104, and 113A of Title 18 for offenses committed on or

after September 13, 1994, but before April 23, 1996,
Case 5:15-cr-00372-H Document 260 Filed 03/06/18 Page 8 of 10
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DEFENDANT: GENESIS LEE WHITTED, IR,
CASE NUMBER: 5:15-CR-372-1H

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A [ Lump sum payment of § due immediateiy, balance due
[0 wnotlater than or

O inaccordancewith [ C, [ D, [ BE.or {j F below; or \

. B ¥l Payment to begin immediately (may be combined with (O C, OD,or ¥ Fbelow); or

C [0 Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ _ over apetiod of
{a.g., months or years}, to comumence (e.g., 30 or 60 days) after the date of this judgment; or

D O Payment irequal ‘ (e.g., weekly, monthly, quarterly) installments of $ over a period of

(e.g., months or years), to commence {e.g., 30 or 60 days} after release from imprisonment to a

term of supervision; or

E [0 Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment, The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F & Special instructions regarding the payment of criminal monetary penalties:

Payment of the special assessment is due immediately.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, p:gzment of criminal monetary penalties is due during
the period of imprisonment.” All criminal monetary penallies, except those payments made through the Federal Bureau of Prisons’ Inmate

Financial Responsibility Program, are made fo the clerk of the court,

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

-

2] Joint'and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, J oint and Several Amount,
and corresponding payee, if appropriate.

[0 The defendant shall pay the cost of prosecution.
[0 The defendant shall pay the following court cost(s}:

[0 The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5) fine
interest, (6) community restitution, (7) JVTA assessment, (8) penalties, and (9) costs, including cost of prosecution and court costs.

Case 5:15-cr-00372-H "Document 260 Filed 03/06/18 Page 9 of 10




AD 245B (Rev, 09/17) Judgment in a Criminal Caso
Shest 7 — Denial of Federat Benefits App. D-10

. Judgment —Page _ 10  of 10
DEFENDANT: GENESIS LEE WHITTED, IR. '

CASE NUMBER: 5:15-CR-372-1H
DENIAL OF ¥EDERAL BENEFITS
(For Offenses Committed On or After November 18, 1988)

FOR DRUG TRAFFICKERS PURSUANT TO 21 U.S.C. § 862

IT IS ORDERED that the defendant shall be:

[ ineligible for all federal benefits for a period of 10 years

[0 ineligible for the following federal benefits for a period of
(specify benefit(s))

( OR

[0 Having determined that this is the deféndant’s third or subsequent conviction for distribution of controlled substances, ITIS
ORDERED that the defendant shall be permanently ineligible for all federal benefits.

FOR DRUG POSSESSORS PURSUANT TO 21 U.S.C. § 862(b)

IT IS ORDERED that the defendant shall:

[0 be ineligible for all federal benefits for a period of

[J be ineligible for the following federal benefits for a period of

{specify benefit(s))

successfully complete a drug testing and treatment program. -
perform community service, as specified i the probation and supervised release portion of this judgment. *
Having determined that this is the defendant’s second or subsequent conviction for possession of a controlled substance, IT

1S FURTHER ORDERED that the defendant shall comglete any drug treatment program and community service specified in this
judgment as a requirement for the reinstatement of eligibility for federal benefits.

Pursuant to 21 U.S.C, § 862(d), this deniai of federal benefits does not include any retirement, welfare, Social Security, health
t for which payments or services are requirecf

disability, veterans benefit, public housing, or ofher similar benefit, or any other benefi
for eligibility. The clerk of court is responsible for sending a copy of this page and the firsi-page of this judgment to;

U.8. Department of Justice, Office of Justice Programs, Washington, DC 20531

Case 5:15-cr-00372-H Document 260 Filed 03/06/18 Page 10 of 10




s chapter., For complete classification, see Short Tifle note
nder 21 U.5.C.A, § 801 and Tables.

-809, referred to in subsee. (e)(7), Is section 309 of Pub.L.
“which is clagsified to 21 U.S.C.A. § 820
':e effective date of this section, referred to in subsee, (d)(3), see
3 and Applicabiiity Provisions note set out under 21 U.S.C.A.
ian Self-Determination and Educatmn Asststance Act, re-
subsee. (g)(1), (2)B), is Pub.L. 93-638, Jan, 4, 1975, 88 Stat
snich was clagsified principally to subchapter I of chapter 14 of
T.S.C.A. § 450 et seg,, prior to editorial reclassification as
46, 25 U.S.C.A. § 5801 et seq. For complete elassﬁicatwn, see
fle note set out under 25 US.CA. § 5301 and Tables

¢ and Applicability Provisions )

cts. Except-ag otherwise- ‘provided, section. effect:ve 180 days
t. 15, 2008, and for provisions relating to definitions ‘and
;y phase-in of fegulations of practice of telemedicine, see
110425, § 3(j), met out as a note under 21 UR.C.A. § 802

eg and Regulatmns for Pub L. 110-425

t:orney General’ may promulgate and enforce any rules, regula~
¢ procedures necessary and ‘appropriate for efficient exeention
tions under Pub.L, 110-425 or the amendments made by that
ith the coneurrénce of the Seeretary of Health and Human
may promulgate interim rules necessary for implementation
110-425 prioy to its effective date, see Pub.L. 110425, § 3(k),
anote under 21 U.8.C.A. § 802,

Construction’ _ :

g in Pub.L. 110-426 or the amendments made by that Act

construed as authorizing, prohibiting, or limiting the use of

1] preseuptlons for controlled substances, seé Pub L. 110—425
ut a3 a note under 21 U.S.C.A § 802,

) des1gn and .operate 'a system to 1dent1fy susplcmus
13 for the registrant;

graph (1) by the registrant complies with applicable
ral and State privacy laws; and : -

) upon discovering a suspicious order or series of orders,
'y the Admmlstl ator of the Drug Enforcement Adminig-
on and the Special Agent in Charge of the Division
ce of the Drug Enforcement Administration for the area
hich the registrant is located or conducts busmess

uspicious order database

n general

t later than 1 year aftel October 24, 2018, the Attorney
ner'al ghall estdblish 8 centralized database for collecting
orts of Susplcmus orders, ‘

Satlsfactlop of »l'eportmgieguirements : ‘

f a registrant veports a suspicious order to the centralized
abase established under pavagraph (1), the registrant
Il be considered to have complied with the requirement
nder siibsection (2)(8) to notify the Administrator of the
Diug Enforcement Administration-and the Special Agent in
arge of the Division Office of the Drug Enforcement

) ensure that the system designed and operated-underj -

DRUG ABUSE Pﬁ%ﬁh%ﬁoz\: AND, CONTROL | | § 841

Administration for the area in whlch the leg'lstrant is located
or conduets business,
(¢) Sharing information with the States
(1) In general
The Attorney General shall p1epale and make available
. information regarding suspicious orders in a State, incloding
information in the database established under subsection

- (b)(1), to the point of contact for purposes of administrative,

civil, and criminal oversight relating to the diversion of
controlled sibstances for the State, as designated by the
Governor or chief execiitive officer of the State, :

(2} Timing
The Attorney General shail provide information in accor-
. dance with paragraph (1) within a reasonable pemod of time
after obtaining the 1nf0rmat10n

(3) Coordination .

In establishing the process for the provision of information
tinder this subsection, the Attorney General shall coordinate
with States to ensure that the Attorney General hag aceess to
information, as permitted under State law, possessed by the
States’ relatmg to preseriptions for controlled substances that
will assist in enforeing Federal law.

{Pub.L. 91-513, Title II, § 812, as added PubL 115271, Tltle III,

§ 3292(b}, Oet 24, 2018 132 Stat 3956)

PA.RT D—OI‘FENSES AND’ PDNALTIES

§ 841 Prohlblted acts A

_(a) Unidwful acts

Except as authorized by this subchapter, it shall he unlawful
for any person knowingly or intentionally— -

(1) to manufacture, distribute, or dispense, or possess with

intent to mamifacture, distribute, 01' dlspense a controlled
substance, or

(2) to create, dlstrlbute or dispense, or possess with in- .

tent to dlstnbute or chspense, a counterfeit substance,

h) Penaltles
-Exeept as otherwise prowded in sectmn 849, 859 860 or 861
of thig title, any person who violates. subsectmn (a) of this
section shall be sentenced as follows: .
(1)(A) In the case. of a wolatlon of subsectmn (a) of t}ns
section:involving— .
(i) 1 kilogram or more of a mixture or substance con-
~ taining 2 detectable amotmt of heroin;, '
(ii) 5 lkilograms or more of a mixture or sabstance
contamlng a detectable amount of— . -
(D coca leaves, except coca leaves and extracts of
- coca leaves from which cocaine, ecgonine; and deviva-
- tives of ecgomne or -their salis:have been removed;
{ID) cocaine, its dalts, optical and gecmetmc Iscmers
" and salts of isomers; :

(1) ecgonine; its demvatwes, their salts isomers, | )

. and salis of isomers; or
(V) any compound, misture, or preparatmn Whlch
‘confains any quantity of any of the substances referred
to in subclanges (I) through (I1I); ‘

For Complete ‘An_notatlon. Materlals, see Unlted States Code Annotated
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¢ (iii) 280 grams or more of a mixture or substance’
described in clavse (ii) which containg cocaine base; .
(iv) 100 grams or more of phencyclidine (PCP) or 1
* kilogram or more of a mixture or substance containing a
detectable amount of pheneyelidine (PCP); ‘

(v) .10 grams or' more 6f a mixture or substance contain-

ing’ a detectdble camount of lysergic acid diethylamide -

(LSD); o L ,
. (vD) 400 grams of more of a mixture or substance
- containing a detectable amount of N ~phenyl-N-[I-(2-phen-
- ylethyl)-4-piperidinyl] propanamide or 100 grams or more
of a mixture or substance containing a detectable amount
of any analogue of N-phenyl-N-{1-(2-phenylethyl)-4-pi-
peridinyl] propanamide; - . ‘
(vii) 1000 kilograms or more of a mixture or substance
eontaining a detectable amount of marikiuana, or 1,000 or
‘more marihuana plants regardless of weight; or

(viii} 50 grams or more of methamphetamine, its salts, |

 isomers, and salts of ity isomers or 500 grams or more of a
mixture or substance containing a detectable . amount of
methamphetamine, its salts, isomers, or salts of its iso-
‘mers; - ) s o

such person shall be ,senfenced to a.tez'fn of irﬁﬁrisonmfeﬁt ‘

‘which may not be less than 10 years or more than life and if -

dedth or serious bodily injury results from the use’ of such

 substance shall be not less than 20 yéars or tore than life, & -

fine not to exceed the greater of that authorized in aeeor-
dance with the provisions of Title 18 or $10,000,000 if the
~ defendant is an individual or $50,000,000 if the defendant js
other than an individual, or both, If any person commits
sueh a violation after a prior conviction for a serious drug
- felony or serious violent felony has become final, such person
ghall be sentenced to a term of imprisonment of not less than
15 years and not more than life imprisonment. and if death or
serious bodily injury results: from.the use of such substanee -
shail be sentenced to life imprisonment, a fine not.to exceed
the greater of twice that authorized in accordance with the.
. provisions of Title 18 or $20,000,000 if. the defendant is an
individual or $75,000,000 if the defendant is other than an
individual, or both. . If any person commits a violation of this

sibparagraph or of section 849, 859, 860, or 861 of this title

after 2-or more prior convietions for a serious diug felony-or
serious violent felony have become final, such pergon shall be
sentenced to a ferm of imprisonment of fot less than .25
- years and fined in accordance with the preceding sentence.
Notwithstanding section 3588 of Title 18, any sentence under
this subparagraph shall, in the ‘absence.of such a prior
convietion, inipose a. term of supervised release of ‘at least 5
years in addition to such term of imprisonment and shall, if

there was such a prior convietion, impose a term of super- |

vised release of at least 10 yearsin addition to such term of
imprisonment. ' Notwithstanding any other provision.of law,
- the .court shall not place on probation or suspend the gen-
-+ tence of any person sentenced under this subparagraph. No
* person sentenced under this subparagraph shall be eligible
for parole during the term of impyisonment imposed thevein.
(B) In the case of a violation of subsection (a) of this
~-section involying— SR S
(i) 100 grams or more of a mixture or substance con-
taining & detectable amount of heroin; - -

- uge of such substance shall be not less than 20 years or o

 than life, a fine not to exceed the greater of that authorized
*.in accordance with the provisions of Title 18 or $5,000,000..if:
- the defendant is an individual or $25,000,000-if the defendart

. such a violation after g prior’ conviction for a serfous drug

. be less.than:10 years. and not more. than life imprison

' such substance shall be sentenced to'life imprisonment, a fi

- such term of imprisonment and shall, if there: was such

- least '8 years in addition to such term of imprisonment.’

. 'sentenced uader. this' subparagraph. No person gentenced.

FOOD AND DRUGS = -

(ii) 500 grams or more of a-mixture or substanc
taining & detectable amount of— ' oo :
(I) coca leaves, oxcept coca leaves and extractgigr b
coca leaves from which- coeaine, ecgonine, and d
tives of eegonine or their salts have been rem .
(11} -cocaine, its salts, optical and geometric iso -
and galts of isomers; o
AIH) ecgonine, its derivatives, their salts," iso
and salts of isomers; or T .
(I¥) any compound, mixture, or preparation b
" containg any quantity of any of the substances ref .
to in subclansés () through (ITI); -~ ° -
© (i) 28 grams or fore of a mixturé 6r substance
seribed in clause (if) which contains:cocaine bage; .
- (iv) 10 grams or more of phencyclidine (PCP) or.d
- grams or more of a mixture or substance containing
- detectable amount of phencyclidine (PCP); -

a mixture or substance containing a detectable ‘amom
any analogue of N-phenyl-N-[1~2-phenylethyl}—4—pip
dinyl] propanamide; S el
(vii) 100 kilograms or more of a mixture or substarie
containing a detectable amount of marihuana, or 100
" more marihuana plants regardless of weight; or
... (vii) 5.grams or more of methamphetamine, its s
isomiers, and salts of its isomérs or 50 grams or more ¢
mixture or substancecontaining a detectable amount
‘methamphetamine, its salts, isomers, or salts of its ;
mers;. o S
guch person shall be sentenced to a term of imprisonm
which may not be less than 5 years and not. more than,
years and if death or serious bodily injury results from

is other than an individual, or both, If any person’ co

felony or seripus violent felony has become fihal, such per
shall be sentenced to a term of imprisonment which may n

‘not to exceed the greater of twice that authorized in ace
dance with the provisions of Title 18 or $8,000,000 if
défendant is. an individual or $50,000,000 if the defendant
other. than an individual, oz. both. Notwithstanding secti
3683 of Title 18, any sentence imposed under this subpar.
graph ghall, in the absence of such a prior conviction, inclu
a term of supervised release of at least 4 years in addition

prior eonviction, include a term of supervised release of at,

Notwithstanding any -other provision of law, the court shall
niot place on probaiion or suspend the sentence of any pergon.

*For .Complete Annotatlon Rfaterlals, see Unlted . States Code Annotated . T
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he individual agrees to submit to a drug test, and stich

Shows the individual to be drug free.
% jublic record of a disposition under this subsection ghall
2 ined by the Department of Justice solely for the purpose
ining in any subsequent proceeding .whether the
ified for a civil penalty or expungement under this
If a record is expunged under-this subsection, an
concerning whom such an expungement has been
1l not be held thereafter under any provision of law to
of perjury, false swearing, or making a false state-

iy

o g under this section or the resulés thereof in response
quiry made of him for any purpose.

91-518, "itle ‘11, '§ 405, formeriy PabL. 100-690, Title VI,
Nov. 18, 1988, 102 Stat. 4384, renumbered § 406 of -Pub.L.
and amended Pub,L. 101-647, Title X, .§ 1002(g)1), (2), Nov.
10, 104 Stat. 4828.) . ' R
viginal. Probably should be “section”, - -

HISTORICAL AND STATUTORY NOTES

rovisions o ‘ - ‘

¢ section 406 of Pub.L, 91-513, Title II, Oct, 27, 1970, 84 Stat.
edesignated section 418 by Pub.L. 101-647, §- 1002(a)(1) and

fod to 21 US.C.A. § 869, o C

Transferred to § 859

Transferred to § 860

15 Transferred to § 861
6. Attempt and conspiracy

this subchapter shall be subject to the same penal-

yas the object of the attempt or conspiracy.

91-513, Title I, § 408, Oct. 27, 1970, 84 Stat. 1266; Plu'b.L.
Title VI, § 6470(a), Nov. 18, 1988,'102 Stat. 4377)

. HISTORICAL AND STATUTORY NOTES

cesin Text
nhchapter”, referred to in fext, was in the original “this title”,
chis Title 11 of Pub,L. 91--513, Oct, 27, 1970, 84 Stat. 1242, and ia
v known as the “Controlled Substances Act”. Tor complate
tion of Title IT to the Code, see Short Title note set out under
This title and Tables, . = : ‘ : .

e and Applicability Provisions ‘

Acts, Section effective the fivet day of the seventh calendar

hat begins after the day fmmediately preceding Oct. 27, 1970,
i(a) of Pub.L. 95-513, set out as a note under § 801 of this

. Additional penalties ' _

penalty imposed for violation of this subehapter shall be
£y or sanction authorized by law.

91-518, Title IT, § 407, Oct, 27,1970, 84 Stat. 1265.)
HISTORICAL AND STATUTORY NOTES

ces in Text - . :
subchapter”, referred to in text, was in the original “this title”

reason of his failure o recits or acknowledge a -

ierson who attempts or conspires to commit any offense

ose prescribed for the offense, the commission of.

tion to, ahd not in liew of, any -civil or administrative

App. F.
DRUG ABUSE PREVENTION AND CONTROL

21 § 848

popularly known #s the “Controlled Substances Aet”. For complete
classification of Title IT to the Code; see Short Title note set out under
§ 801 of this title_anci Tables. .

Effective and Applicability Provigions : ‘ :

1970 Acts. Section effeétive the first day of the seventh ecalendar
month that beging after the day immediately preceding Oct. 27, 1970,
see § T04(a) of Pub.l. 91-518, set out as a note under § 801 of this
title. , ’ ‘ T S

§ 848, Continuing criminal enterprise
(a) Penalties; forfeitures

Any person who engages in a continuing criminal enterprise

shall be sentenced to a term of imprisonment which may not be
less than 20 years ard which may be up to life imprisenment, to
a fine not to exceed the greater of that authorized in accor-
dance with the provisions of Title 18 or $2,000,000 if the
defendant is an individual or $5,000,000 if the defendant is
other than an individual, and to the forfeiture prescribed in
section 853 of this title; except that if any person engages in
such activity after one or more prior eonvietions of him under
this section. have become final, he shall be sentenced to a term

,of imprisonment which may not be less than 80 years and

which may be up to life imprisonment, to a fine not to exceed
the greater of twice the amount authorized in ‘accordance with
the provisions of Title 18 or $4,000,000 if the defendant is an
individual' or $10,000,000 ‘if the defendant is other than an

- individual, and to the foxfeiture prescribed in section 853 of this

ti_tle. _

" (b) Life imprisonment for engaging in continuing criminal

 -enterprise . . .
Any person who engages In a continuing eviminal enterprise
shall be imprisoned for life and fined in accordance with
subsection (g), if- ‘ \ . .
(1) such person is the principal administrator, organizer,
or leader of the enterprise or.is one of several such principal
administrators, organizers, or leaders; and ‘
(2)(A) the violation referred to in subsection

(©)(1) if-

volved at least 800 times the quantity of a substance de--

seribed in subsection 841(b)(1)(B) of this title, or

(B) the enterprise, or any other enterprise in.which the

_ defendant was the principal or one’ of several principal
administrators, organizers, or leaders, received $10 million
dollars in gross receipts during any twelve-month period of
its existence for the manufacture, itmportation, or distribution
of a substance desc;ribed in section 841(b)1)(B) of this title.

(¢) “Continuing criminal enterprise” defined

Jor purposes of subsection (), a person is engaged in a.

continuing crimingl enterprise if— .

(1) he violates any provision of this subchapter or sub--

chapter I the punishment for which ig a felony, and
(2) such viglation is a part of 2 continuing series of viola-
 tions of thig subchapter.or subchapter II— . ‘
- {A) which are undertaken by such person-in concert
with five or more other persons with respect towhom such
‘person occupies a.position of “organizer, a supervisory
position, or any other position of management, and ’

Title IT of Pub.L. 91-518, Oet. 27, 1970, 84 Stat, 1242, and is

For Complete. Annotation Malerlals, see United States Code Annotated
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.

any applicablé sp‘eciﬁc offense chéi‘acteﬂsties (under that guideline), and any other ap-

. plicable sentencing factors pursuant to the relevant conduct definition in §151.3, Wherve

there is moye than one base offense level within a particular guideline, the determination
of the applicable base offense level is treated in the same manneéy as a determination of
a specific offense characteristic. Accordingly, the “yalevant conduct” critoria of §iBl 3are

" to be used, witless conviction under a specific statute isexpressly required.

- Bubsections (¢) and (@) adch'ess chrgumatances in which'the provisions of Chapter Three, -
" Part D (Multiple Counts) are to be applied although there may be only ohe count of con-

viction. Subsection: (¢) provides that in the case of a stipulation to the commission of ad-
ditional offense(s), the guidelines are to be applied as if the defendant had heen eonvicted

of an additional count for each of the offenses stipulated. For example, if the defondant

is convicted of one count of robbery bul, as part of a plea agreement, admits to having
committed two additional robberies, the guidelines are to be applied as if the defondant
had been convicted of three counts of robbery. Subsection (&) provides that a conviction
on a conspiracy count charging conspiracy to commit move than one offense is treated as

. - if the defendant had been convicted of a separate conspivacy count for each offense that
_he conspired to commit. For-example, where a conviction on a single count of conspiracy
establishes that the defendant conspired to commit three xobberies, the gmdehnes are to

be applied as if the defendant had been convicted on ene count of conspiracy to commit
the fivst robbery, one count of congpiracy to commit the second robbcl ¥, and one count of
conspiracy to commit the thn'd rabbery, :

Particular cave muat be taken in applymg subsection (d} because there ave cases in which
the verdict.or plea does not establish which offense(s) was the objact of the conspiracy. In
such cases, subsection (d) should only be applied with respect to'an object offense alleged

_in the conspiracy count if the courl, were it sitting as a triex of fact, would convict the

defendant of conspumg to commit that object offense. Note, however, if the object offenses

" specified in the eomapiracy count would ba groupecl together under §8D1.2(d) (e.g., a con-
spiracy to steal three government checks) it is not necessary to-engage in the foregoing

analysis, because §1B1.3(a)(2) governs consideration of the defendant’s conduet.

Historical
Note

Effertive November 1, 1987. Ahaqmlm[_effe(:(.iva dnneary 15, 1988 mendm ent 3 November 1, 1989 (amend-
ments 73-75 und 303 Novomber 1, 199) (@mendment 434); Novembar |, 1992 famondment 438); Novem-

ber 1, 2000 amendmant 551); November 1, 2001 amendments 613 and 617),

§181.3, Relevant Conduct (Factors that Determine the Guideline Range)

" (a), CHAPTERS TWO (OFFENSE CONDUCT) AND THREE (ADJUSTMENTS). Un-
less otherwise specified, (i) the base offense level where the guide-
Hine specifies more than one base offense level, (ii) specific offense
~characteristics- and (iii) cross Lefclences in Chapter Two, and
(@) adJustments in Chapter Th1ee, shall be cietermmed ol the bas1s

of the fo]lowmg : : .

i () (A) all acts and omissions committed, aided. abetted, coun-

seled, commanded, induced, pmcured or wﬂlﬁtlly caused
by the defendant and

Guidelines Manual {November 1,2016) I 25




App. G2

§181.3
(B) in the case of a jointly undertaken criminal activity (a
‘ ¢riminal plan, scheme, encleavor, or enterprise under-
taken by the defendant in concert with others, whether or
not charged as a conspiracy), all acts and omissions of oth- :
¢ ers that were— : ' - i
(i) within the scope of the jointly undertaken criminal e
" activity, : ‘ ' ol
(i) in furtherance of that ériniinal activity, and _ i
. (iii) reasonably foreseedble in connection with that erimi-
’ _nal activity; ‘ ‘
that occurred during the commission of the offense of convic- .
_ tion, in preparation for that offense, or in the course of atternpt-
ing to avoid detection or responsibility for that offense;
(2) solely with respéct tb_ offenses of a character for which
§3D1.2(d) would requive grouping of multiple counts, all actg .
and omissions described in subdivisions (1)(A) and (1)(B) above :
that were part of the same course of conduct or common scheme i
" or plan as the offense of conviction; .
T (3) all harm that resulted fromi the écts‘and bmissions épeciﬁed in
subsections. (a)(1) and (a)(2) abave, and all harm that was the
object of such acts and omissions; and : ‘ S -
. ’ }h\:“\&\
(4). any other information specified in the applicable guideline.
(b)Y “CHAPTERS FOUR (CRIMINAL HISTORY AND CRIMINAL LIVELIHOOD) AND
FvE (DETERMINING THE SENTENCE). Factots in Chapters Four and
. Five that establish the guideline range shall be determined on the
* basis of the conduct and information gpecified in the respective
-guidelines, L ‘ R :
‘ ' Commenfary
. ' T
Applicntion Notes: _ _ N %
1. Sentencing Accountability and Criminal Liability.—Tbe principles and limits of
© sentencing accountahility under this guideline are not always thé same as the principles
and limits of eriminal Tiability. Under subsectiona (a)(1) and (a)(2), the focus is on the
specific acts and omissions for which the defendant is to be-held accountable in determin-
ing bl:igapp!ibable guideline rangs, rather than on whether the defendant is criminally
* liablefor-an offonse as a prineipal, accomplice, or conspirator, ‘
2, 'Accouﬁtﬂbility Under More Th;in One Proviﬁon.%;«h} certain cases, a defendant
may be accountable for particular conduct under moie than one subsection of this guide- ' E
.
26 I Guidelines Manual (November 1, 2016)
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line. If a defendant’s accountablhty fox parmcular conduct is established undm one pro-

* vision of this guideline, it is not necessary to review alternative provmmns under which

such accountability might be established.

Jointly Undertaken Grimuml Activity (Subsection (a)(l)(B)) —

(A In Genaral —A " 'omtly undertehen criminel activity’ is a crumml plan,

scheme, endeavor, or enterprise undertaken by the defendant in concert with oth-

ers, whether of not charged as a conspiracy,

In the case of a jointly undertaken eriminal actiﬁty, subsection (a)(1)(B) provides
that a defendant is accountable for the conduet (acts and omisgions) of others that
was; .

(@  within the scope of the jointly undertaken criminal activity;

(i) in furtherance of that eviminal activity; and

' (iii) reasonably foresdeable in connection with that criminal activity:

The conduct of others that meets all three criteria set forth in subdivisions (i)
through (i1} (.e., “within the svope,” “in furtherancs,” and “reasonably foreseeable”)

is relevant conduet under this provision, However, when the conduct of others doos

not meet any one of the criteria set forth in subdivisions (i) through (iii), the conduct

is not 1e1evant conduct undey tlus provision. .

Scope.——Because a count may be worded broadly and include the conduct of many
participanis over a period of time, the scope of the “jeintly undertaken eriminal

© - ackivity” is not necessarily the same as the scope of the entive conspiracy; and hence

velevant conduct is not necessarily the same for every participant. In order to de-
termine the defendant’s accountability for the conduct of others under gubsection
(@)(1)(B), the court must fivat determine the scope of the criminal activity the par-

" ticular defendant agreed to jointly undertake (.e,, the scope of the specific conduct

and objectives embraced by the defendant's agreement), In doing so, the court may
considar any explicit agreement.-or implicit agreement fairly infarred from the con-
duct of the defendant and others. Aecordingly, the accountability of the defendant
for the acts of others is limited by the scope of his or her agreement to jointly un-
dertake the particular criminal activity, Acts of others that were not within the

.scape of the defendant’s agreement, even if those acls were known or reasonably
foreseeable to the defendant, are not relevant conduct under subsection (a){1)(B).

In cases involving contraband (including controlled substances), the scope of the
jointly undertaken eriminal activity (and thus the accountability of the defendant
for the contraband that was the object of that jointly undertaken activity) may de-
pend upon whether, in the particular circumstances, the nature of the offense is

more appropriately viewed as one joiirtly underial:en criminal activity or as a num-

her of separate cnmmal aotwmles

A defendant’s relovant conduct doés Not mclude the conduct of‘ memhels of & con-

‘spiracy prior to the defendant, joining the conepiracy, even if the defendant knows
of thal conduet (e.g., in the case of a defendant who joins an ongoing drug distribu- -

tion conspnacy knowmg that it had heen selhng two kilograms of cocaine per week,
the cocaine sold pnor to the defendant joining the conspiracy is not included as

relevant conduct in determining the defendant's offense level).” The Commigsion .
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does not foreclose the possibility that there may be some unusual set of civeum-
- stances in which the exclusion of such conduet may not adequately reflect the de- -
fendant’s catpability; in such a casa, an upward de]}arture may be-wqm’anﬁéd

() In Furtherance.—The courf, must determine if the contluct (acts and omlesmns)
of others was in furtherance of the 10111L1y uncIeJ'taken criminal activity.

(1)) Reasonably Foreseeable.~The coml. must; then detelmnm if the conduct (acts
and omigsions) of others that was within the scope of, and in furtherance of, the
jointly undertaken criminal activiby was leasonably fomsoeablo in connaction with

that eriminal acthlty

Nota that the crimmal activity that the defendant agreed fo jointly undertake, and
the vensonably foresceable conduct of othors in furtherance of that criminal activity,
are not necessarily identical, For example, bwo defendants agree o commit a xob-
bery and, duving the courge of that robhery, the first defendant assaulis and iujures

" a victint, The second defendant is accountable for the asgault and injuvy to the vie-
tim (even if the second defendant had not agréed fo the assault and had cautioned
the first defendant to be caveful not to hurt anyone) because the assaultive conduct
was within the scops of the jointly undertaken criminal activity (the robbery), was
in furtherance of that eriminal activity (the robbery), and wasg reasonably foresees-
‘ble i conméction with that cviminal activity (given the nature of the offonse),

With respect to offenses involving contraband (including controlled substances), the
defendant is accotintable under subsection (2)(1)(A) for all quantities of contraband
with which he was divectly involved and, in the case of a jointly undertaken céiminal
activity under aubsection (2)(1)(B), all quantities of contraband that wers involved
in transactions carvied out by othey participants, if those transactions were within
the scope of, and in furtherance of, the jointly undertaken eximinal: activity and
were reasonably foreseaaltle in connection with that criminal activity.

The yvequivement of rebsonable foreseeability applies only in vespect to the conduct
(i.e., ncis and omissions) of others under subsection (AX(L)(B). It does not apply to
conduct that the defendant personally undevtakes, aids, abets, counsels, com-
mands, induees, procures, or willfully Lauses, such conducr. in addressed undar sub~

section (E{1XA).

4, illustrations of Conduct for Whloh tha Defendant is Accounta'ble under Suhsec—
tions (a)(l)(A) and (B)— - ,

(A) Acts and omlsqmns aided or abetted by the defendant—-

" Defondant A i is one of ten persons hivad by Defendant Bio off- Icmd a ship con-
taining marihuana. The off-loading of the ship is intexrupted by law enforce-
ment officors and oxie ton of marihuana is seized (the amount ox the ship as
well as the amount off-lodded). Defendant A and the othesr oftloaders ave ar-
rested and convieted of impovtation of marihuana, Regardless of the numbey
ofbales he parsonally unleaded, Defandant A iz accountahle for the entive one-
ton gquantity of marihuana, Defendant A aided and abetied the off-loading of

. the entive shipment of mavihuana by divectly participating in the off-lodding
of that shipment (.., the specific objective of the cviminal activity he jeined
wag the off-loading of the entive shipment), Therefore, he is agcounntable for
the entire shipment undér subsection (a}(1)(A) withouf vegard to the issue of

©
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reasonable foreseeability. This is congeptually similar to the case of a defend-

' ant who transports a suitease knowing that it contains a controlled substance
E - and, therefore; is accountabla for the controlied substance in the suitcage re- . 1
o  gardless of his knowledge or lack of knowledge of the acLuaI type or amountof z
o C ‘ that controlled substance. ‘
In certain cases, a defe‘;’ldant may be accountable for particular conduct under % £
o more than one subsaction of this guideline, As noted in the preceding parva- ' il
- graph, Defendant A is accountable for the entive one-ton shipment of mari- Ly
| , .- huana under subsection {(a){1)(A). Defendant A also is accountable for the en- .
. : ‘ : tire one-ton shipment of marihuana on the basis of subsection @){1}B) (ap- v
S plying to a jointly undextaken criminal activity). Defendant A engaged in a -
‘ jointly undertaken eriminal activity and all three criteria of subsec- 7 .

tion (a)(1)(B) are mef. Tirst; the conduct was within the scope of the eriminal -
activity (the importation of the shipment of marihuana). Second, the off-load-
ing of the shipment of marihuana was in furtherance of the criminal actm!,y,
ag described above. And third, a finding that the one-ton quantity of mari-
huana was reasonably foreséeable is warranted from the nature of the under-
taking itself (the importation of marihuana by ship typically involves very
large quantitios of marihuana), The spacific. civcumatances of the case (the
‘defendant was one of ten persons off-loading the marihuana in bales) also sup-
port this finding, In an actual case, of conrse, if a defendant’s accountability
for particular conduct is established under one provision of this guideline, it
is not necessary to review alternative provisions under which such accounta-
bility might be established. See Apphcatlon Note 2 : ‘ ‘ o

TR R

i
it

(B) Aots and omissions aided or abetted by the defendant acts and omissions _
m a jointly undertakan crimlnal activity.—

@ Defondant C'IS the ge taway dmver inan arme{i bank robbery in which $15,000 L
is taken and a teller is assaulted and injuréd. Defendant C is accountable for ' o
the money taken under subsection (a)(1}(A) because he aided and ahetied the
act of taking the money (the taking of money was the specific objective of the
offense he joined), Defondant C is accountable for the injury to the tellor under . -
subaeetion (2)(1)(B) because the assault on the teller was within the scope and -
in furtherance of the jointly undertaken criminal activity (the robbery), and ’ .
was reasonably foreseeable in connection w1th that cummal activity (given
the nature of the offene.e)

As noted earher a defendant may he accountable for pal‘tzcu]ar conduct under
move than one subsection. Ini this example, Defendant C also is aceountable
: for the money taken on the basis of subsection ()(1)(B) because the taking of . .
: _ money was within the scope and in furtherance of the jointly undertaken evim- ‘ §§
' : inal activity (the rohbery), and was yeasonably fureseeabla (as noted, the tak-
" ing of money was the Qpecaﬁc objectwe of the Joley undertaken eriminal ac-

t1v1ty)

© Requimments that the conduct of others be within the scope of the jointly

undertaken crifninal activity, in furtherance of that cumlnal activity, and {
veasgnably toreseeablc,.w .
< (i) Defendant D pays Defendant I a small amount to forge an endorsement on ' |
‘an $800 stolen government check. Unknown to Defendant E, Defendant D - : ‘ b H

then uses that check as a down payment in a scheme to fi audulently abtain
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$15,000 worth of merchandise. Defendant B is convicted of forging the $800
check and is accountable for the forgery of this check under subsection
(a)(l)(A),vDefendani; I is-nof accountable for the $15,000 hecause the fraudu-
lent, scheme to obtain $16,000 was not within the scope of the jointly under-
taken criminal activity {i.e., the forgery of the $800 check). - ‘

(i) Defendants F and G, working together, dosign and execute a geheme to sell

- fraudulent stocks by telephone. Defandant ¥ fraudulently obtains $20,000.

Defendant G fraudulently obtains $35,000, Bach s convicted of mail frand.

Defendants F and G each are accountable. for the entire amount ($55,000).

Rach dofendant is accountable for the amount he personally obtained under

- gubsection @(1){A). Bach defendant is accountable for the amount obtained

by his accomplice ander subsection (@)(1(B) because the conduct of each was

within the scope of the jointly undortaken criminal activity {the scheme to sell

fraudulent stocks), was in furtherance of that criminal activity, and was rea-
sonably foreseeable in co nnection with thaé criminal activity.

(i) Defendants H and T engaged in an ongoing marihuana importa tion conspiracy
" in which Defendant J was hired only to help off-load a single shipment. De-
fonndants H, 1, and J ave included in a single count charging conspiracy to im-

port mariuand. Defendant J is accountable for the entire single shipment of
“marihuana he helped import under gubgection (@){1)A) and any acts and
amissions of others related to the importation of that shipment on the basis of
subsection {a)(1)(B) (see the discussion in example (1)@ above). He is not ac-
countable for prior or subsequent shipments of marihuana imported by De-
fentants I or I because those acts weve not within the scope of his jointly.
undertaken criminal activity (the importation of the single shipment of mari-

huana).

' " {iv) Defendant Kisa wholesale distributor of child pornography. Defendant L 18
g vetail-level dealer who purchases child pornography from Defendant K and

_ vosells it, but othexwise operates independently of Defendant K. Similaly,
Defendant M is a retail-level dealer who purchases child pornography from
 Defendant K and resells it, but otherwise operates independently of Defend-
ant K, Defendants L and M ave aware of each other's criminal, activity but
operate independently, Defendant N is Defendant K's assistant who recruits
customers for Defendant K and frequently supervises the deliveries to Defend-

ant K's customers, Each defendant is convicted of a count charging conspiracy

to distribute child pornography. Defendant K is accountable under subsection
{a)(1)(A) for the entite quantity of child pornography sold to Defendants L
and M. -Defendant N also is accountable for the entive gquantity sold to those-
defendants under subsection @ ()(B) because the entire quantity was within

the scope of his jointly undertaken criminal activity (to distribute child por-
nography with Defendant K); in furtherayce of that eriminal activity, and rea-
sonably foreseeable, Defondant L. is aceountable under subsection (a)(1)(A)
only for the quantity of child pornography that he purchased from Tefend-
ant K because he is not engaged in a jeintly wndertaken ériminal activity with

" the other defendants. For the same reason, DafendantM is accountable undey

-+ - gubssetion (@D only for the quantity of child pornography that he pur-

chased from Defendant K. ‘ )

(v) Defendant O knows about her boyfriend"s ongoing drug-trafficking activity,
but agrees to participate on only one occasion by making a delivery for hitn at
. his request when he was ill. Defendant O is accountable under gubsection
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(a}(1){A)} for the drug guantity involved on that one-occasion, Defendant O is

not accountable for the other drug sales made by her boyfriend because those

" sales were not within Lhe scope of her jeintly undertaken criminal actlvlty (e,

the one delivery).

Defendant P is a street-level drug dealer who knows of other street-level drug
dealers in the same geographic area who sell the same type of drug as he sells,
Defendant P.and the other dealers share a common source of supply, but oth-

erwise operate independently. Defe ndant P is not accountable for the quanti-
ties of drugs sold by the other stieet-Jovel drug dealers because he is not en-
gaged in a jointly undertaken criminal activity with them, In contrast, De-
fendant Q, -another street-level drug dealer, pools his resources and profits
with four other street-lavel drug dealers, Defendant Q is engaged in a jointly
undertaken criminal activity and, therefore, he is accountable under subsec-

- tion (a)(1)(B) for the quantities of drugs sold by, the four other dealers during

the course of his joint undertaking with them becausoe those sales were within
the scope of the jointly undeifaken criminal activity, in fortherance of that
criminal activity, and reasonably foreseeable in connection with thai criminal
aemvxty

Defendam R recruits Defendant 8 to distribute 500 gra:hé of cocaine, Defend-
ant S knows that Defendant & is the prime figure in g conspivacy involved in
importing much larger quantities of cocaing. As long as Defendant 5's agres-

‘ment and conduct is limited to the distribution of the 500 grams, Defendant S
- is accountable only for that 500 gram amount (under subsection (a)(1)(4)), ra-

ther than the much larger quantity imported by Defendant R, Defendant £ is
not accountable under gubsection {3)(1)(B) for the other quantities imported

- by Defendant B bécause those quantities were not within the scope of his

- jointly undertaken crlmuwl actwmy (i.e., f:he 500 gmms) ' y

(viii} Defendants T, U V. and W are hired by a suppher to backpack a quantity of

marihuana across the border from Mexico inte the United States. Defend-
ants T, U, V, and W yeceive their individual shipments from the supplier at
the same time dnd coordinate their importation efforts by walking across the
border together for mutual assistance and protection. Each defendant is ac-
countabla for the aggregate quantity of marvihuana transported by the four
defandants. The four defendants engaged in a jointly widertaken criminal ac-

- tivity, the object of which:was the fmportation of the four backpacks contain-

ing marithuana (gubsection (a)(l)(B)), and aided and abetted each other's ne-
tions (subsection (a)(1)(A)) in carrying out the Jomtly undertaken criminal ac-
tivity (which under subsection (a)(1)(B) were also in furtherance of, and rea-
sonably foreseoable in connection with, the criminal activity). In contrass, if
Defendants T, U, ¥, and W were hired individually, transported their individ-
ual shipments at different times, and otherwise operated independently, each
defendant would be accountable only for the quantity of marihuana he pex-

. sonally transported (subsection (@)(1)(A)). As this example illugtrates, the

‘scope of the jointly undsrtaken eriminal activity may depend upan whether,

in the particular cireumstances, the natuwre of the offense is move appropri-
ately viewed as one jointly undertaken criminal netivity or as a number of
separate cviminal activities. Seg Application Note 3(B). :
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5. Application of Subseoction (al(2)—

(&) Relationship to Grouping of Multiple Counts—"Offenses of o character for
which §3D1.2(d) would require grouping of multiple counts,” as used in subsection
(2)(2), applies to offenses for which grouping of counts would be required uwnder
§3D1.2(d) had the defendant been eonvieted of multiple counts. Application of this
provision does not require the defendant, in fact,- to have heen convicted of multiple
counts. For example, where the defendant engaged in three drug sales of 10, 15,
and 20 grams of cocaine, as part of the same course of conduct or commen scheme
or plan, subsection (@)(2) provides that the total quantity of cocaine fnvolved
(45 grams) is to be used to determine the offense level even if the defendant is con-
victed of a single count charging only one of the sales. If the defendant is convicted
ol multiple counts for the above noted sales, the grouping rules of Chapter Three,
Part. D (Multiple Counts) provide that the counts are grouped togather. Although
Chapler Thres, Part D Multiple Counts) applies to multiple counts of conviction, it
does not limit the scope of subsection (a)(2). Subsection (2)(2) merely incorporates
by veference the iypes of offenses set forth in §3D1.2¢d) thus, as discussed above,
multiple counts of conviction are not required for, subsection (a)(2) to apply.

As noted sbove, subsection (®)(2) applies to offenses of a character for which
§3D1.2(d) would requive grouping of multiple counts, had the defendant been con-
victad of multiple counts, For example, the defendant sells 30 grams of cocaine (a
violation of 21 U.8.C, § 841} onone occasion and, as part of the same course of con-
duct or common scheme ar plan, attempts to sell anadditional 15 grams of cocaine

~{a violation of 21 U.8.C. § 846) on another occagion. The defendant is convicted of
.one count charging the completed sale of 30 grams of cocaine. The two offenses (sale
of cocaine and attempted sale of cocaine), although covered by different statutory

_ provisions, are of a character for which §3D1,2(d) would require the grouping of
counts, had the . defendant boen convieted of both counts. Therefore, subsec-

~ tien (2)(2) applies and the total amotint of cocaine (45 grams) involved is used to
determine the offense level, - :

(B) “Same Course of Condugt or Common Scheme or Plan”.— Common scheme
: or plan” and “same course of conduct” are two closely related concepts.

e

i Common scheme ox plan. For two or inove offenses to econstitute part of a
commen Scheme or plan, they must o substantially connecied to aach other
by at leasat one common factor, such ag colmmon vietims, common accomplices,
COMINOD purpose, or similar modus operondi. For example, the conduct of five 3
defendants who together defrauded a group of investors by computer manip- :
 ulations that unlawfully transferred funds over an ei hteen-mont’h period
would qualify as a common acheme or plan on the basis of any of the above
listad factors i.e. the commonality of victime (the same investors were de- o
frauded on an ongoing basis), cominonality of offenders (the conduet conati-
tuted an ongoing conspiracy), commonality of purpose (to defraud the group
of investors), or similavity of modus operandi {the same or similar computer ©
manipulations were usad to execute the scheme),

A A

i) Same course of conduct, Offenses that do not qualify as paxct of a common

- acheme or plan may nonetheless qualify as paxt of the same course of conduek .
if they are sufficiently connected or related to cach other as to warrant the .

conclusion that they are part of a single episode, spree, o ongoing sevies of
offensos. Factore that ave appropuiate to the determination of whether of- i
ke

fenses are sufficiontly connected or yelated Lo each othex to be considered as
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part of the same course of conduct inelude the degres of similavity of the of i
fenses, the regularity (vepetitions) of the offenses, and the time interval be- . .
: tween the offenses, When one of the above factovs is ahsent, a stronger pres- i o
. . ence of at least one of the other factors is required. For example, where the !;:
B . conduct alleged to be relevant is relatively remote to the offense of conviction, i
o stronger showing of similavity o regularity is necessary to compensate for §
the absence-of temporal proximity. The nature of the offenses may also be a %
velevant consideration (¢.g.; a defendant’s failuve to file tax returns in three .
g ' consecutive years appropriately would be considered as part of the same i !
F e ‘ , - course of conduct beeause such retiuns arve only required at yearly intervals). |§
(C) Conduct Associated ‘with a Prior Sentence—I'or the purposes of subsec- |§
tion (2)(2), offense conduct associated with a sentence that was imposed prioy to the |2
; - acts or omissions constituting the instant fodaral offense (the offense of conviction) i
: _ “ia nok considered as part of the same course of conduct or common scheme or plan ' |
o _ AP o S ‘ |
% = . asthe offense of conviction. v oo . |
Examples: (1) The defendant was convicted for the gale of cocaine and sentencad
to state prison. Immediately upon release from prison, he again sold cocaine to the % |
same person, using the same accomplices and fodus operandi, The instant federal g
i offense (the offense of conviction) charges this-latter sale. In this-example, the of- |
fense conduet relevant to-the state prison sentence is considered as prior criminal |
history, fiot as part of the same course of conduiet or gommon gchemae or plan as the
, offense of conviction, The prior state prison séntence is countod under Chapter Pour
3 : (Criminal History and Criminal Livelihood). (2) The defendant engeged in two to- .
; caine sales constituting part of the same eowrse of conduct or commen scheme or §
" plan. Subsequently, he is arrested by state atthorities for the first sale and by fod- C ;
S apgl authorities for the second sale. He is convicted in state court for the fiist sale _ .
and sentenced to imprisonment; he is then convicted in federal court for the second ‘ 2
gale. In this case, the cocaine sales are not separated by an intervening sentence.
Therefore, under subsection (a)(2), the cocaine sale assaciated with the staie con-
© . wiction is considered as yelevant-conduct to the histant federal offense. ‘Fhe state -
1 prison sentence for that sale is not counted as a prior sentence; sée §4A1.2(a)(1). ‘
. -Note, however, in certain cases, offense conduct associated with a previously im-
N ‘ posed sentence may be expressly charged in the offense of conviction, Unless other- ‘
& ' wise provided, such’ conduct will be considered relevant conduct undey subsec- : |
~ tion (a)(1)i not (A)(2).” Lo " - - L |
8. Application of Subsection {(a)(8)— S o ' , ‘
1\% - o , A : . . o ‘
‘ . (A) Definition of “Haxm®—Harm’ includes bodily injury, monetary loss, property |
b s damage and any resulting harm. o v ‘ S : _ = |
E . : . - . e |
%‘E , ~ (B) Risk-or Danger of Harm—If the offense guideline.includes créating & risk or |
i ' -7’ danget of havin as a specific offense characteristic, whether that risk ov danger was _ |
o I . created is to be considered in determining the offense level, Seé, e.4.. §2K1.4 (Arson; | _
' Property Damage by Usa of Explosives); §2Q1.2 (Mishandling of Hazardous o Toxic
s
(e.g., §2A2.2 (Aggravated Assault); §2B3.1 (Robbery)) or to dctual, attempted or in-
tanded hdrm (e.g, §2B1.1 (Theft, Property Destruction, and Fraud); §2X1.1 (Ab-

i

a .

§ = . tempt, Solicitation, ox Conspiracy)), the risk created entérs into the determination
z .of the offense Jevel only insofar as it is incorporated into the base offense level. Un-.
less clearly indicated ly the guidelines, harm’that is' mevely risked is not to he ‘
- Guidlelines Manual (November 1, 20160 [ 33 '
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treated as the equivalent of haxm that océurred, In a case in which creation of visk
is not adequately taken into aecount by the applicable offense guideling, an upward
departure may be warranted, See generally §1B1.4 (Information to be Used in Im-
- posing Sentence); §6K2.0 (Grounds for Departure). The extent to which harm that

was attempted or intended enters into the determination of the offenso level should

‘be determined in accordance with §2X1.1 (Attempt, Solicitation, or Conspiracy) and
the applicable offense guideline. o

4. Factors Requiring Conviction under a Specific,Staitute.,—eA particular guideline

. (in the base offense level or in 4 specific offense characteristic) may-expressly direct that
a particular factor be applied only if the defendant was convicted of a particular statute.

. For example, in §251.1 (Laundering of Monstary Instrunents; Engaging in Monetary
Transactions in Property Derived from Unlawful Activity), _subsection (HY)(B) applics it

. the defendant ‘was convicted under 18 U.S.C. § 1056". Unless such an express direction

" is ineluded, conviction under the statute ia not required. Thus, uee of & statutory refer-
ence to deseribe a particular gt of circumstances doey not vequire & convietion under the
cefovenced statute. An example of this usage is found in §243.4(2)(2) {“if the offense in-
volved conduct described in 18 U.8.0. § 2242"). : _—

Unless otherwige specified, an express direction to apply a-particular factor only if the
defendant was convieted of a particular statute includes the determination of the offense
jevel where the defendant was convicted of conspiracy, attempt, solicitation, aiding or
abetting, accessory. after the fact, ox misprision of felony in yespect to that. particular
statute. For example, §2S1. 1 (ME)BY (which is applicable only if the defendant is con-
yicted under 18 U.S.C. § 1956) would bo applied in determining the offense level undey
§2X3.1 (Accessory Aftey the Fact) in a case in which the defendant was convicted of ac-

cossory after the fact toa violation of 18 U.S.C. § 1956 but would not be applied in a case

it which the defendant is convicied of & conspiracy under 18 U.8.C. § 1956(h) and the

sole object of that gonspiracy was to coramit an offense setforth in 18 US.C. § 1957,
. See Application Note -3(C) of §281.1.- '

8, Partially Completed Offense.—In the case of a‘partiaily:completed offense (e.g., an

© offense involving an attempted theft of $800,000 and a completed theft of $30,000), the

offense level ia to be determined in accordance with §2X1.1 (Attempt, Solicitation, o

Conapiracy) whether the conviction is for the substantive offense, the inchoate offense

© (attempt, solicitation, or conspiracy), or both. See Application Note 41 the Commentary

to §2)1.1. Note, however, that Application Noto 4 is nob applicable where the offense

level is determined under §2X1.1@)(1). . : .

9. Solicitation, Misprision, or Aceessory After the Fact.—In the case of solicitation,
misprision, or accessory after the fact, the conduet for which the defendant is aceountable

includes all conduct relevant to datermining the offense Jevel for the nnderlying offense
that was known, or reasonably should have been known, by the defendant.

Background: This section prescribes rules for determining the applicable guideline sentend-
ing range, whereas §1B1.4 (Information to be [Tsed in Imposing Santence) governs the range
ofinformation that the courtmay consider in adjudging sentence onee the guideline sentencing
range has been determined, Conduct that is not formally charged or is not an eloment of the
offense of conviction may enter into the determination of the applicable gnideline gentenéing

yange, The range of information that may be considered at sentencing i broader than the

range of infoxmation upon which the applicable sontencing range is determined.

‘Buhsection (@) ostablishes a rule of construction by specifying, in the absence of more

exphicit instructions in the context of a specific guideline, the range of conduct that is velevant |
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to determining the applicable offense lovel (except for the determination of (;he‘appli(,able of-
fonse gnideline, which is governed by §1B1 2(n)). No such rule of construction is necegsary with

réspect to Chapters Four and Five becalse the guidelines in those Chapters are explicit as o

the specific faetors to be consulemd

Subsection (a)(2) provides for conaldemen of a broader range of conduct with respect to
ol class of offenses, primarily certain property, tax, fraud and drug offenses for which the

‘guidelines depend subgtantially on quantxty, than with respect to other offenges such as ag- -

sault, robbery and burglary. The distinction is made on the hasts of §3D1L. 2(d), which provides
for grouping together (L., treating as a single count) all counts charging offenses of a type
eovered by this subsection. However, the applicability of subsection (a)(2) does not depend upon
whether multiple counts are alleged. Thus, in an embezzlement case, for example, embezzled
funds that may not be specified in any count of conviction ave nonetheless ingluded in deter-
mining the offense level if they were part of the sameé course of conduct or part of the same
schethe of plan as the count of conviction. SJmliarIy inadrug distribution case, quantities and
types of drugs not specified in the eount of cmwmtwn are to be included in determining the
offense level if they were part of the same course of eonduct or part of & common scheme ov
plan as the count. of convictiori, On the ofher hand, in a vobbery case in which the defendant
robhed two banks, the amount of money taken in one robbery would rof be taken into account
in determining the guideline vange for the othar robbery, even if both robberids weve parvi of a
single course of conduct or the same schems o pIan {This is-true whethey the defendant is
convicted of one or both robbeﬂes) - , o ’ :
Subsections (a) (1) and (a)(2) adopt different rules because offenses of the charaeter dealt;
with in subsection (8)(2) {i.e., to which §3D1.2(d) apphes) often inviolve a pattern of misconduct
that, cannot. readﬂy be hzoken into diserete, identifiable units that are mearti ngfnl forpurposes
of senttencing. For example, a pattern of embezzlement may consist of several acts of taking
that cannot separately be identified, even though the overall conduct is clear. In addition, the
distinctions that the law makes as to what conslitules separate counts or offenses often turn
on technical elements that are not especially meaningful for purposes of sentencing. Thus, in
a mail fraud cass, the scheme is an slement of the offense and each mailing miay be the basis
for a separate connt; in an embezzlement case, each taking may provide a basis for a separate
count. Another consideration is that in a pattern of small thefts, for exarmple, it is important

“to take into account the full range of yelated conduct, Relying on the entive range of conduct,
regardless of the number of counts that ave alleged or on which a, conviction is obtained, ap-

pears to be the most reasonable approach o writing waorkable guldehnes for these offenses.
Conversely, when §3D1.2(d) does not apply, so that convictions on multiple counts arve consid-
ered séparately in determining the gmdchne sentencing range, the guidelines prohibit aggre-
gation of quantities.from other counts in oxder to prevent “double counting” of the conduct and
harm from each ¢ount of conviction Contmmug offenises present similay practical problems.
The reference to §3D1.2(@), which provides for grouping of multiple counts arising out of a
continuing offense when the offense guideline fakcs the eontinuing nature into account also
prevents double counting.

Subsechon (#)(4) reguirves consideration of any other information specified in the appli-
cable guideline. For example, §2A1,4 (Involuntary Manslaughter) specifies consideration of the
defendant's state of mind; §2K1.4 (Arson; Pmpeliy Damage By Use of Explosives) specifies
consideration of the risk of harn created,

EffoctiveNovamber 3, 1987, Amended offactive January 15, 1988 (amel!dzm,nt 3 Novemhm 1, 1984 (mncnd
Historiea! | ments 76-78 nnd 303); November |, 1950 (s\mondmanf. 309); Novénther 1, 1935 (amondment 888); Novam.
Noig bor 1, 1892 {amendment 439); November 1, 1094 (umendment 508); Nuvnmbm 1. 2001 {amendmonds 617
and 684); Novombos 1, .2004 (ﬂnl(‘ndmona ’H), Nmrcmhe-n 1,.2019 (mrwmimnut 74G3; November 1, 2015
tnmendmesis 700 and 797), B
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~App. H-1

" PART D — OFFENSES INVOLVING DRUGS AND NARCO-

TERRORISM

Historical
- Nole

Effeative November 1, 087 Amonded offociive Noé:énil;é'r'l,‘ 2007 (amondmtent 711),

1. UNLAWFUL MAN{!FACTURlNG, IMPQRTING, EXPORTING, TRAFFICKING,
OR POSSESSION;'CON?INWNG CRIMINAL’ENTERPR%SE

§2D1.1.

Unlawful Manufacturing, Importing, Expotiing, or Traficking
(Inctuding Possession with Inent to Commif These Offenses); .

- Attempt or Conspitacy

{(a) DBase Offense Level (Apply the greatest):

(1)‘

)

@)

48, if the defendant is com.ricted under 21 USC 8 841(1))(1)(!&),
BYDB), or BY)O), or 21 U.S,C. § 960(b)(D), (b)(2), or (bX(3),

and the offense of conviction establishes that death or serious -

bodily injury resulted from the use of the substance and that

the defendant committed the offense after one or move prioy

convictions for a similar offense; or

38, if the defondant is convicted under 21 U.S.C. § 841(1)(1)(A),

(h)(1)(B), or (BY(INC), or 21 US.C. § 960(b)(L), (b)2), or (b)(3),
and the offense of conviction establishes that death or gerious
bodily injury resulted from the use of the substance; or

30, if the defendant is convicted under 21 U.B.C. § 841(b)(1)(T)
or 21 U.8.C. § 960(b)(5), and the offense of conviction estab-

“lighes that death or serious bodily injury resulted from the use

@

®)
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of the substance and that the defendant committed the offense

"after one or more prior convictions for a similar offense; or

96, if the defendant is convicted under 21 U.8.C. § 841(b)(1)(IE)
or 21 U.S.C. § 960(b)(5), and the offonse of conviction estab-
Lishes that death or serious bodily injury resulted from the use
of the substance; or ‘ :

the offense level specified in the Drug Quantity Table set forth

in subsection (¢), except that if (A) the defendant receives an
adjustment under §3B1.2 (Mitigating Role); and (B) the base
offense.level under subsection (¢) is () level 32, decroase by
2 levels; (i) level 84 or level 36, decvease by 3 levels; or

: (iii) level 88, decrease by 4 levels. If the resulting offense level




App. H-2

§2D1.1

is greater than level 82 and the defendant receives the 4-level
(“minimal participant’) reduction in §3B1.2(a), decrease fo
level 32. o L ‘ ‘ ‘

v

(b) Specific Offense Characteristics

W

@

®

If a dangerous weapon (including a firearm) was possessed, in-

crease by 2 levels.
. ’l L . .

If the déféndant used violence, made a credible threat to use

- violence, or directed the use of violence, increase by 2 levels.

If the defendant unlawfully imported or exported a controlled

substance under circumstances in which (A) an aircraft other

" than a regularly scheduled commenrcial air carvier was used to-

(4)
(6)
(6)
D

®

&)

import orexport the controlled substance, (B) a submersible
vessel ot semi-submersible vessel as described in 18 U.S.C.
§ 2285 was used, or (C) the defendant acted as a pilot, copilot, .
captain, navigaﬁor, flight officer, or any other operation officer
aboard any craft or vessel carrying a controlled substance, in-
crease by 2 levels. If the resulting offense level is less than level,

. 26, incréase to level 26.

If the object of the offense was the distribution of a contyolled
substance in a prison, corvectional facility, or detention facility,
increase by 2 levels, ' :

If (A) the offense involved the importation of amphetamine or
methamphetamine or the manufacture of -amphetamine or
methamphetamine from listed chemicals that the defendant
knew were imported unlawfully, and (B) the defendant is not -
gubject to an adjustment under §3B1.2 (Mitigating Role), in-
creéase by 2 levels, ‘ ‘

Ifthe defendarit is convicted under 21 1U.8.C. § 865, increase by .
2.levels: : ; S : -

Tf the defendant, or a person for whose conduct the defendant
is accountable under §181.3 (Relevint Conduct), distributed a .
controlled. substance through mags-marketing by means of an
interactive computer service, increase by 2 levels. C

Tf the offense irivolved the distribution of an anabolic stevoid
and a masking agent, increase by 2 levels.

If the defé,ndant distributed an anabolic steroid to an ‘athlete,
increase by 2 levels.- % S -
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(10) If lthe defendant waé convicted under 21 U,VS.C. § 841(g)(1)(l&),
increase by 2 levels. ' e

{11) If the defendant bribed, or a‘ttenipted to bribe, a law enforce-
ment officer to facilitate the commission of the offense, increase

by 2 leve]s.. : ‘ : o

(12) Ifthe defendant maintained a premises for the purpose of man-
ufacturing or dis
2 levels.

tributing a controlled substance, increase by

(18) (Apply the gx;eatést): .

If the offense involved (i) an unlawful discharge, emission,

or release into the environment of a hazardous or toxic
. substance; or (ii) the unlawful trangsportation, treatment,

atorage, or

disposal of a hazardous waste, inerease by
2 levels. - S

If the defendant was convicted under 21 U.S.C. § 860a of
distributing, or possessing with intent to distribute, meth-
amphetamine on premises where a minor is present o ro-
sides, increase by 2 levels, If the resulting offonse level is
less than level 14, increase to level 14,

If—

() the defendant was convicted under 21 U.S.C. § 860a
of manufacturing, or possessing with intent to manu-
facture, methamphetamine on premiges where 4 mi-
not s present.or resides; or : : '

(ii) the offense involved the manufacture of ampheta-
mine or methamphetamine and the offense created a
substantial risk of harm to (I) human life other than
a life described in subdivision (D); or (II) the environ-
ment, o s ‘

increase by 8 levels. If the 1‘@3111#ing offense level is less
than level 27, increase to level 27. T

If the offense (i) involved the ma_nufacturé of ampheta-

mine or methamphetamine; and (ii) created a substantial
risk of harm to the life of & mirior or an incompetent, in-
crease by 6 levels. If the resulting offenge level is less than
Jevel 80, incréase to level 30. .

i

i
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o ’ - § | | §201.1

(14) If (A) the offense involved the gultivation of marihuana on state
. A or federal land or while trespassing on tribal or private land;
%\\Eﬁ: : ‘ . and (B) the defendant receives an adjustment under §3B1.1
o _ (Aggravating Role); mcrease by 2 levels.

(15) If the defendant receives an ad}ustment-undei' §3B1.1 (Aggra-
vating Role) and the offense involved 1 or more of the following

% ~ favtors:
: o . (A (D) the defendant used feal 1n1pulsc, fuendslup, affection,
: or some combination thereof to involve another individual’
- " in the illegal purchase, sale, transport, or storage of con-
% . trolled substances, (ii) the individual received little or no
% . R compensation from the illegal purchase, sale, transport, or
% - . storage of controlled substances, and (iii) the individual
% — . had minimal knowledge of the scope and structure of the
- ’ C . enterprise; ' .
% - (B) the defendant, knowing that an individual was (i) less
- o Co than 18 years of age, (ii) 65 or more years of age, (iii) preg-
i _ - . .. nant, or (iv) unusually vulnerable due to physical or men-
o : ‘ - tal condition or otherwise particularly susceptible to the
o . ~ criminal conduct, distributed. a. controlled substance to
_ ' . that individual or involved that in'dividual in the offense;
% (C) the defendant was divectly: involved in the 1mportat10n of .
T : a contzolled substance
; : )] the defondant engaged in witness intimidation, tampered
_ ' . with or destrayed evidence, or otherwise obstructed justice
1 ' . inconnection with the investigation or prosecution of the
o . : . anse; : :
% ‘ A offense; | |
i : ‘ "~ (B) the defendant committed the offense as part of a pattern
- . . of criminal concluct'engaged in as a Hvelihood, -
§ T increase by 2 levels
: ' 5, E)
% : - . (16) Ifthe defendant receives the 4- level ¢ mmlmai participant”) ve-
o ' o ‘ duction in §3B1.2(a) and the offense involved all of the follow-
§ : o ing factors:
% . ' L, .
% S . {A) the defendant_ was motivated by an intimate or familial
% : ' ' . relationship or by threats or fear to commit the offense
_and was otherwise unlikely to commit such an offense;
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- (By the defendant received no monefary compensation from

f 3 the illegal purchase, sale, transport, or storage of con-
‘ . ‘ ' _ trolled substances; and : ' o
(C) the defendant had minimal knowledge of the scope and %
structure of the enterprise, o
: decrease by 2 levels: %

_ (17) Ifthe defendant meets the criteria set forth in subdivisions (1)

3 (5) of subsection (a) of §5C1.2 (Limitation on Applicability of

3 Statutory Minimum Sentences in Certain Cases), decrease by
e 2 levels, ‘ - ]
; : [Subsection (¢) (Drug Quantity Table) is set forth on the following pages.] §§ '
o o {d) Cvross References . %%ZE

’ : (1) If a victim was killed under circumstances that would consti-
i ) ° tate murder under 18 US.C. § 1111 had such killing taken
; : ‘ place within the territorial or maritime’ jurisdiction of the .
! L United States, apply §2A1.1 (First Degree Murder) or §2A1.2
o - (Becond Degree Murder), as appropriate, if the resulting of-
~ fonse level is greater than that determined under this guide-

! ' line.

Ji

i

i

A
T

(2) If the defendant was convicted under 21 U.8.C. § 841(b)(7) (of
distributing a controlled substance with intent to commit a
crime of wiolence), apply §2X1.1 (Attempt, Solicitation, or Con-

i

‘ spivacy) in respect to the crime of violence that the defendant g% .
o R . committed, or attempted or intended to commit, if the vesulting %
o ‘  offense level is greater than that determined above. o
(6) Special Instraction
' : (1) If (A) subsection (d)(2) does not apply; and (B} the defendant
ok , co_mmitted, or attempted to commit, a sexual offense againgt
., o another individual by distributing, with or without that indi-
P . viduals knowledge, a controlled substance to that individual,
. an adjustment under §8A1.1(b)(1)“sha]1 apply. :
-
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(2) DRUG QUANTITY TABLE

CONTROLLED. SUBSTA\'CES AND QUAN‘I‘I’J‘Y”

BA‘SE OFFENSL LEVLL

M

@

" ® At loast 50 KG but less than 150 KGof Cocame o '

@ 90 KG or more of I"Ieroin;- o
® 450 KG or more of Cocaine;
@ 25.2 KG or more of Coeaine Bage;
@ 90 IXG or more of PCP, or 9 KG or move of PCP {(actual);
® 45 KG or more of Methamphetainine, or
4.5 XG or more of Methamphetamine (actual), or.
4.5 K{ or more of “Ice”; ‘
@ 45 KG or move of Amphetamme, or
4.5 KG or mora of Amphetamme (actual);
@ 900 G or more of LSD;
® 86 KC or more of T Fentanyl;
® 9 KG or more of a Fentanyl Anaiogue,
@ 90,000 KG or more of Marihnana;
® 18,000 KG or more of Hashish;
@ 1,800 KG or more of Hashish Oil;_ ‘
@ 90,000,000 units or move of Ketamine;
® .‘50 000,000 units or more of Schedule I or If Deplessants
@ 5,625,000 units or more of TMlunitrazepam,

® Al least 600 I\G.butlesq
. G AL east. 30,0

© At least 10 KG but less than 80 KG of Heroin;

® At least 2.8 KG but less than 8.4 KG of Cocaine Base

® At least 10 KG but Jess than 30 K& of PCP, or
at loqst 1 KG but less than 8 EG of PCP (actual):

@ At least 5 KG but less than 15 KG of Methamphetamme or . ‘
at least 500 G but less than 1.5 KG of Methamphetamine (actual), or
at least 500 G but less than 1.5 KG of “Ice”;

2 At least & K03 but less than 15 KG of Amphetamine, or
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at least 500 G but less than 1,6 KG of Amphetamine (actual); -
® At least 100 G but less than 300 G of LSD; '
® At least 4 KG but less than 12 KG of Fentanyl; _
@ At loast 1 KG butlegs than 3KG ofa Fentanyl Analogtie;
& At least 10,000 KG hut less than' 30,000 K of Marihuana;
& Al loast 2,000 KG but Jess than 6,000 KG of Haghisly;
@ At Joast 200 KG but less than 600 KG of Hashish Oi;
@ At least 10,000,000 bus less than 50,000,000 units of Ketamine;
@ At least 10,000,000 but less than 30,000,000 units of Schedule I or 11 Depressants; |
@ At least 625,000 but less than 1,875,000 units of Flunitrazepam. : .

@ At least 1 KG hut less than 3 KG of [—Iéroiu; S Level 30

® At loast b KG but less than 15 KG of Cocaine;
® At least 280 G but less than 840 G of Cocaine Bage;
@ At least 1 KG but less than 3 KG of PUP, ot
at Jeast 100 G but less than 300 G of PCP (actual);

@ At least 500 G hut less than L5 KG of Mothamphetamine, or

at least 50 G but less than 150.G of Methamphetamine (actual), or
at Jeast 50 G but less than 150 Gt of “Tee”; )
® At least 500 G but less than LG K of Amphetamine, ov
ai, least 5O G bus less than 150 G of Amphetamine (actual);
@ At least 10 G bul Jess than 30 G of LSD; ‘ o
® At least 400 G but less than 1.2 KG of Fentanyl; . o
@ Al least 100 € buit less than 800 G of Fentanyl Analogue;
@ At least 1,000 KG but less than 3,000 KG of Marihuana;
@ At least 300 KCG but less than 600 KG of Hashish;
@ At Jeast 20 KQ but less than 60 KG of Hashish Qily
@ At leagt 1,000,000 but less than 8,000,000 wnits of Ketaming,
® At ledst 1,000,000 butless than 3,000,000 units of Schedule I or 11 Depressants;
© At least 82,500 but less than 187,600 units of Flunitrazepam. o :
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e
\‘.\\{; i .
: (6_)' e Af leabt 700 !Jut 1955 tha

: dt ledst 8.) G hut leqa tha r 0 G of ‘\erLhdmphet'xmnm (dvtml) or _

:It ic‘mL da (‘ bul, less bhan 50 G" 1 R L HiE

7 il
% & At Igf,w[, 70 o buL Ioss than 100 (1 Of k! Ft_nLanyl Analague, TR
_f @ Al least 700 IxG Dittless than 1,000 KGof Mauhuana, G e
%& @ AL l(lci‘-i. 140 Ix(; but 1@% Lhan "OU KRG of Hashish; - i

Lorl Deprosgants; = g

~

i+ L (7) e At least 400 G but less than 700 G of Heroin; . " Level 26
4 : @ At least 2 K04 bul less than 8.5 K of Cocaine; " ' Gl
® At least 112 G but less-than 196 G of Cocairie Base; o , WL
: ® At loast 400 G but less than 700 G of PCP, or - - : Ay
. at least 40 G but less than 70 G-of PCP (actnal); . ’ : . LRREN
® At least 200 G but Jess than 850 G of Methamphetamine, or C : e
at least 20 G but less than 35 G of ‘vIeLhamphetamme (achtal), or : - B :
at least 20 G but less than 36 3 ol “Tee”
& At least 200 G bhut less than 3560 G of Amphetamme, or.
at'least 20 G but less than 35 G of Amphetamme (actual);
@ Al least 4 G but less than 7 G of LED;
) @ At least 160 G but less than 280 G of Fentany}; |
@ At least 40 G hut less than 70 G of a Fentanyl Analogue; ‘ . :
® Al least 400 K bul Jess than 700 JKXG of Marihuana; - 7 L
) @ Af loast 80 IXG but less than 140 KG of Hashish; ’ : . [
’ @ At least 8 I but less than 14 KG of Hashish Oik; : | |
' @ Al least 400,000 hut less than 700,000 wunits of Ketamine; o |
|

@ At least 400,000 but less than 700,000 units of Schedule I or I Depxessants £
@ At least 25,000 but less than 43,750 units of Flunitrazepam. o i

£
g ]l
‘: E i S\%
AL IedsL 1o ( 1 buLles llmn 40 3} [’=a [‘enta ivkAnalogue; é f i
o Ll
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The Inyes tigaﬁon

The investigation involved information provided by a confidential informant (CI), who w
‘subsequently used by the FBI to conduet controfled purchases of cocaitie and cocaine base from it
conspitators, During the controlled purchases, WHITTED brokered the deals with the CI and
possessed a firearm during the controlled purchase on November 18, 20135,

" assisted WHITTED during controlled putchases ag ate detailed below:

Date Conspirator(s) Invelyed - Drug Quantity
_ November 9, 2015 WHITTED and . (unindicted)] 6.35 grams of cocalte base
' November 13, 2015 WHITTED and, 2.94 grams of cocaine base |
November 16, 2015" WHITTED and 5,27 grams of cocaine base
‘November 18, 20157 WHITTED and . ... | 5.78 grams of cocalne bgs:
November 23, 2015 - WHITTED and ‘ 13 gréms of a substance _1_:;1_{
to he determined as baking
soda ;
Novembet 24, 2015 WHITTED and ™" ™ 3,02 grams of cocaine bass
November 30, 2015° WHITTED and a0y § il 12,02 grams of cocainénb_‘
Total|35.38 grams of cocaine ba

#To gvoid potential double counting with historical information, the controlled purchases de
counted, '

2i
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Bage Offense Level: The guldeline for a violation of 21 U.8.C. § 846 is USSG §2D1.1, The
defendant is conservatively held accountable for 10,398.86 kilogtams of marljuana equivalsney.
Therefore, because the offense involved at least 10,000 kilograms, but less than 30,000
kilograms of marijuana, the base offense level is 34. USSG §2DL1{c)(3).

Marihuana
Drug Name Drug Guanti Equivalency
Cocaine Base 2538075 gm 9063.47 kg
"Crack”
Cocaine 6446.225 gm 1289.24 kg
Matihuana 3628.8 gm 3.63 kg
Heroin 42,525 g 42.52 kg
Total 10398.86 kg

(2 X, I n

34
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PART E. SENT'ENCIN G OPTIONS

95,

96.
97.

Custody

Statutory Provisions: Count 1: The minimum term of imprisonment is § yeats and the maximum term
is 40 years. 21 US.C, § 846 and 21 U.S,C. § 841(b}(1)B). Count 3: Tho maximum term of
imprisonmert is 20 years, 21 U,8,C, § 841(a)(1) and 21 U.S.C. § 84 1(b)(1){(C). Count 4: The maximum
term of Imptisonment fs 20 years. 21 U.S.C. § 841(a)(1) and 21 U.S.C. § 841(b)(1)(C). Count 5: The
maximum term of imprisonment is 20 years. 2] U.S.C. § 841(a)(1) and 21 U.S.C. § 841(b)(1)(C). Count
6; The maximum term of imprisonment is 20 years, 21 U.8,C. § 841(2)(1} and 21 U.8.C. § B41(b)(1)(C).
Count 7: The mintmum term of Imptisonment is five years and ihe maximum term is Jife. 18 US.C, §
924(c)(1)(AXE) and 18 UK.C, § 924(c)(1)(A)(). Count 8: The maximum term of imprisonment Is 20
years, 21 UB.C. § B41(a)(1) and 21 US.C, § 84L{(b)(1)(C). Count 9: The maximum term of
imprisonment is 20 years, 21 U.8.C. § 841(a)(1) and 21 U.8.C. § 34 [(L)(1XC).

The tesrm of imprisonment on Count 7 must be imposed consecutively to any other counts.

Guideline Provisions: Based upon a total offense level of 43 and a criminal history category of III the
guideline imprisonment range Is life. The guideline sentence for Count 7 is the minimum term of
imprisonment roquired by statute. USSG §2K2.4(b). However, the statutorily authorized maximum
sentonces ave loss than the maximum of the applicable guideline range; thetefors,-pursuant to USSG
§5G1.2(d), the sentences for cach count can be imposed to run consecutively to the extent necessary to
produce a life sentence.
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