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Ql ARE THE FOLLOWING I—‘EN\!SYLVAN 1A STATUTES CONSTITUTIONALLY

INFIRM? ,

18Pa.CS. §2709(2)(4);
42 Pa C.S. §9542;
42 Pa. C.S. §9543@)()();
42 Pa. C.S. §9545(6)(4);
42 Pa. C.S. §9545(2);
42 Pa. c S. §9545{b)(1) g .

&)
ki

SUGGESTED ANSWER: YES |

Q2. SHOULD A COMMON LAW REMEDY FOR POST CONVICTION APPEAL

UNDER THE FIRST AND FOURTEENTH AMENDMENTS OF THEUS. . 1y

CONSTITUTION BE MADE AVAILABLE BY THE PENNSYLVANIA STATE

COURTS TO PETITIONERS WHO FACE A SHORT SENTENCE

CIRCUMSTANCE IN PENNSYLVANIA?

3
4

!

. SUGGESTED ANSWER: YES .

Q3. SHOULD A COMMON LAW REMEDY FOR POST CONVICTION APPEAL

UNDER THE FIRST AND FOURTEENTH AMENDMENTS OF THE US ;- YES

~

CONSTITUTION BE MADE AVAILABLE BY THE US COURTS TO

(X0 BANRE N §

PETITIONERS WHO FACE A SHORT SENTENCE CIRCUMSTANCE IN b

PENNSYLVANIA?

SUGGESTED ANSWER: YES
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI-

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

" The oplmon of the United States court of appeals appears at Appendlx
_the petition and is

to

[ 1 reported at - : : L ; OF,
[ 1 has been designated for publication but is not yet reported; or,
[ 1is unpubhshed.

The opinion of the United States district court appears at Appendlx to

the petition and i is

[ ] reported at . . e ; o,
[ 1 has been designated for publication but is not yet reported or,
.[ 1 is unpublished.

[V For cases from state courts:

The opinion of the highest state court to review the merlts ‘appears at '
Appendix _A.2 _ to the petition and is

M reported at . CP-22-CR-3716-2015 | ; or,

[ 1 has been designated. for publication but 1s not yet reported or,
1 1is unpubhshed :

‘ Trial Court , N
The opinion of the = Lo e ve 7 eourt

appears at Appendm A.2 _to the petition and is |

-\[ ] reported at 5 or,
[ ] has been designated for publication but is not yet reported or,
V{ls unpubhshed.



JURISDICTION

[ ] For cases from federal ccurts:

The date on which the United States Court of Appeals decided my case o
was

[ 1 No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Applieation No. __A_ .

The jurisdiction of this Court is inveked under 28 U. S. C. §1254(1).

M For cases from stale courts:

The date on which the highest state court decided my case was July 9, 2019 :
A copy of that decision appears at Appendix B.2 __.
PR ¥ |
[Vf A timely petition for rehearing was thereafter denied on the following date:
—Auaust 8. 2019 -, and a copy of the order denying rehearing =
appears at Appendix _B.1 ..

fﬂ*:‘.!"ﬁ?

[ ] An extension of time to file the petition for a writ of certiorari was- granted.
to and including (date) on (date) in
Application No. ___A________.

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).

........



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

‘ .The below lislt;ed° str_a_ltuts are cbnéfitutiqnall_y infirm; _‘
18 Pa. CS. S2109(:)(0);
42 PaC.S. §9542
' 42 Pa. C.S. §9543(a)(1)(1)
42 Pa. C.S. §9545(b)(4);
42 Pa.‘ C.S. §9545(a);

42 Pa. C.S. §9545(b)(1).

| Sean M. Donahue - Petition for a Writ of Certlorar/ Pennsylvania. Supreme Court 45 MAL 201 9
: Page 3of27 : S



STATEMENT OF THE CASE

The pro se Petitioner, Sean M. Donahue, petitions to the Supreme Court of |
the United States for a writ of certiomri r-egarding PA state Supreme Court cgsé 45
MAL 2019 (PA Superior Court case 1329 MDA 2018), which is ari appeal that
originated from a Pennsylvania trial court order issued by the county trial courf of
Dauphin County, Pennsylvania at Docket No. CP-22-CR-3716-2015 of the Court of
Common Pleas of Dauphin County. (APPENDICES A B&C)

The Pennsylvania Superior Court impede the Petitioner’s ability to advance
the arguments being made herein by ruling that they arise from an interlocutory
order which cannot be appealed, regard_iess of the appeal’s merita. This practice
enables the Pennsylvania courts to evade finality as a means of also evading haviﬁg
to rule on important but controversial issues that have legitimate merit. The ' i
practice of evading the burden to judge and rule prevents the issues complained of’ 5

herein from ever rising on their merits through the state appellate courts to'this
court. If they do rise, as through this petition, the cases are Lmdelrdeveloped.z‘a[x"‘ldf :
leave this Court to review the matters complained of as if it was an exercise of *

original jurisdiction. This is a systemic problem in the Pennsylvania appellate

system that enables the advancement of injustice. CoTonne

In the instant case, the Superior Court of Pennsylvania, on December 7; v

2018, quashed an appeal.' (APPENDIX C) The Supreme Court of PennsYlvaL;ﬁ!;f

VI

* Commonwealth of Pennsylvania v. Sean I\/’ Donahue Docket No. 1329 MDA 2018 in the SupenorAGourt
of Pennsylvania

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsyl\(ania Supreme Court 45'MA‘L"‘201 9.
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denied further appeal on July 9, 2019. The stafe eourt of last resort then denied
’reconsiderat‘ion on Augus'e 8,2019.2 (APPENDIX B)

. The Petitioner argues that the issues he raised are valid- issues‘-(_)‘f merit. <The
Petitioner challenges both the Pennsylvania harassment statute unden vw'hich‘» lde
was charged (18 PA Cons Stat §2709 (2014), APPENDIX E.1, E.2, E.3) and the
Pennsylvania Post Conviction Relief Act (PCRA) (APPENDIX F) as being
constitutionally infirm.l ‘

The trial court order and trial court opinion being appealed in this petition
addressed Petitione_r’s requests to strike all or portions of both the etate vharassm‘ent’
statnfe and the state PCRA statute. The trial court denied all requests, excenf for a
request for copies of hearing and trial tr:anscfibts. (APPENDIX Al A'.‘2) '

 In addition to reqnesting that constitutionally infirm statues be stuck the
Petltloner also made requests for workable remedies around'the mrcdﬁfsfahﬁal
infirmity of the two statutes. The Petitioner requested relief in the _'form of ei‘nher g
api)eal bail or a stay ef sentence. Either one w.duld ha\}e eﬁfended fhe time
,avaii'able to file a PCRA petition. Those requests were aléoideni.e'd‘.in\ thé same trial
court order. (APPENDICES A.1, A.2)

The Plaintiff asks this Court to take judicial noti(ée of the facfc that requests

for the very same remedies were approved in a different Pennsylvania crirninal |
case, in which the former Pennsylvania .Atterney‘ Generkal’-',‘ Kathleen Kane was

4

,convicted of criminal acts. This enabled Kathleen Kane to have more time to file

[
;o

2 Commonwealth of Pennsylvania v. Sean M. Donahue, Docket No. 45 MAL 2019 in the Supreme Court
of Pennsylvama

Sean M. Donahue - Petltlon for a Writ of Certiorari - Pennsylvania Supreme Court 45 MAL 2019
Page 5 of 27
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. unercr Gourt

' AL 2014
pcra appeals of her criminal conviction.® This was widely published in public media

reports and is also reported on publicly available docket sheets.

(https://uisportal.pacourts. us/DocketSheets/CP. aspx)

18 Pa. C.S. §2709(a)(4) is Constitutionally Infirm
“§ 2709. Harassment.

(a) Offense defined.--A person commits the crime of harassment When
with intent to harass, annoy or alarm another, the person: .

(4) communicates to or about such other person any lewd, lascivious,
threatening or obscene words, language, drawings or caricatures;” (18
Pa. C.S. §2709(2)(4)) o

The wording of the Pennsylvania harassment statute under which the dia
Loaneie

Petitioner was charged lis idéntic'al to the Wording of the former New York state
harassment statute, which was struck as being constitutionally infirm.
(APPENDICES E.1, E.2, & APPENDICES H.1, H.2).

“BILL NUMBER: A10128
SPONSOR: Rules {Weinstein)

TITLE OF BILL: An act to amcnd the penai' law znd the executive law,
in relation to aggravated harassment in the second degree v
N . . . i

PURPOSE: Rece_ntiy in the case of

PEOPLE V. GOLB, the New York State Court of Appeals struck down
as unconstitutional subsection 1 of the Aggravated Harassment in the
Second Degree statute (Penal Law §240.30(1)).{1} This bill would cure
the constitutional defect of the original statute by amending Penal Law ‘
§ 240.30 thereby reviving that law. This bill would also amend the =~ o
Executive Law as it relates to the physical injury requirement

* Comm v. Kane, Docket Nurber: CP-46-CR-0006239-2013, Montgomery County Pennsylvania;
Comm v. Kane, Docket Number: CP-46-MD-0002457-2015, Montgomery County Pennsylvania;
Comm v. Kane, Docket Number: CP-46-CR-0008423-2015, Montgomery County Pennsylvania

Sean M. Donahue - Petition for a Writ of Certiorari - Hennsylvan/a Supreme Court 45 MAL 2019
Page 6 of 27
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exceptions for award eligibility from the Office of Victims Services
("OVS").

» SUMMARY OF PROVISIONS:

v s memmene + cmwid€CiON-1 Would - amend Penal Law § 240.30 to address.the

constitutional issues raised in the GOLB decision by expressly

addressing harassing communications that threaten to cause physical
harm or harm to property of another which a defendant knows or }
reasonably should know will cause a victim to fear such harm. \

. Section 2 would amend Executive Law § 631(12) to make a conforming
change in light of amendments made to the law in 2012.

“Section 3 would provide for an immediate effective date.

EXISTING LAW: Currently, subdivision 1 of Penal Law § 240.30
criminalizes communications intended to harass, annoy, threaten, or
alarm another person. The Court of Appeals found this subdivision to
be unconstitutionally vague and overbroad under the First
Amendment. Currently, subdivision 12 of Executive Law § 631
provides exceptions to the physical injury requirement related to the
OVS award eligibility for victims of certain crimes. Penal Law §
240.30(4) is listed as one of these exceptions. A 2012 amendment
renumbered the subsections in § 240.30, however, there was no
corresponding amendment to the Executive Law.

JUSTIFICATION: o '
In PEOPLE V. GOLB, the Court of Appeals struck down as ‘
unconstitutional subsection 1 of Aggravated Harassment in the Second
Degree (Penal Law § 240.30(1)). The Court found the statute i
" "unconstitutionally vague and overbroad" under the First Amendments
of both State and federal constitutions, because it "criminalizes, in
broad strokes, any communication that has the 1ntent to annoy." This
bill would cure that defect.

There are approx1mately 7,600 open matters statewide where Penal
Law § 230.40(1) is the most serious charge; it is a crime that impacts
many people. Moreover, an alleged violation of this law is an important
tool for domestic violence victims, where it forms the, pred1cate for
issuing an order of protection by a court to protect such v1ct1ms .
Executive Law § 631(12) provides compensation to v1ct1ms who are
often victims of domestic violence-related crimes, ‘who suffer harm that
is not "physical injury" but nonetheless are injured. In 2012 the Penal
Law was amended without making certain technical, conforming

Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania Su;;reme Court 45 MAL 2019
Page 7 of 27
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[

changes to the Executive Law to ensure the continued viability of thlS
compensation. .

This 1egiélation would correct that dnﬁssioh.
LEGISLATIVE HISTORY: This is anew bill. R
BUDGET IMPLICATIONS: None.

EFFECTIVE DATE: This bill would take effect immediately. {1} A
person is guilty of aggravated harassment in the second degree

when, with intent to harass, annoy, threaten or alarm another person,
he or she: 1. Either (a) communicates with a person, anonymously or
otherwise, by telephone, by telegraph, or by mail, or by transmitting or
delivering any other form of written communication, in a manner
likely to cause annoyance or alarm; or (b) causes a communication to
be initi-ated by mechanical or elsctronic means or otherwise with a
person, anonymously or otherwise, by telephone, by telegraph, or by
mail, or by transmitting or delivering any other form of written
communication, in a maaner likely to cause annoyance or alarm.

A10128 Text:
STATE OF NEW YORK

10128
IN ASSEMBLY

June 16, 2014

Tntroduced by COMMITTEE ON RULES - (at request of M. of A. ‘
Weinstein, Lentol) -- (at request of the Governm) -- read once and
referred to the Committee on. Codes . .

1Y

AN ACT to amend the penal lawband,the executive law, in relation to
aggravated harassment in the second degree

The People of the State of New York, represented in Senate and
Assembly, do enact as foliows:

Sean M. Donahue - Petition for a Writ of Certicrari - Pennsylvania Supreme Court 45 MAL 2019
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1 Section 1. Section 246.30 of the penal law, as amended by chapter 516
2 of the laws of 2808, subdivision 4 as added and subdivisions 5 and 6 as
3 renumbered by section 4 of part D of chapter 491 of the laws of 2612, is
4 amended to read as follows: '
5 & 249.38 Aggravated harassment in the second degree.
5. A person 15 gt.ulty of aggravated harassment :m the second degree -
7 when[ inten 3 : oy 2 armanb: B
B8 heor—shel:
9 1. [Either] HWith dintent to harass another person, the acto actor either:
1@ {a) communicates [nﬁh—a—wson], anonymously or otherw1se, by y tele-
11 phone, by [telegraphy] computer or any other glectronic means, _or by

mail, or .-by transmitting or delivering any other form of [written]
cmunlcat:wn, [r—a-nanner—Tikely—te—couse onpoyance—er—alarm] a tthreat
to cause physical harm to, or unlawful harm to the property of, such
person, or a menber_of such person's sane family or household as defined
in  subdivision one of section 538.11 of the criminal procedure law, and
the actor knows or reasonably should knou that such communication will

cause such person to reasonably Fear harm ‘to such person’s pi:ys;u:al
safety or mr_ﬁy‘ or to the physical safely or property of a member of
. such person’s same family or household; or

{b) causes a communication to be initiated [hy—meehameal—ee—e&eet—eeﬁ—

B%GE*&SG%GG

22 ie-means—or—oiherdserith—a-persony] anonymously or otherwise, by tele-
23 phone, by [telegraph;] computer or any other electronic_means, or by .
24 wmail, or by transmitting or delivering any other form of [writien] T
25 communication, [ie—o-mennrer—tikely—te-couse—anroyance—er—alarm] m -
26 o cause physical harm to, or unlawful harm to the property of , sutch

.27 gerson,, 3 member of such person's same family or household as def:.neﬂ in

SEXPLMATIGN}—-Matter in jtalics (underscored) is new; matter in brackets
[-] is old law .to be omitted.’

LED12192-81-4

b ey

[
e . . . R .._,.—-—-.,-—m—-..-_-.-
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sybdivision one of section 538 11 of the criminel precedure law, amd the
actor knows or reasonsbly should know that such commonication will cause
such_person to reascuably fear herm to such persen’s physical safety or
property, or _to the physical safety or_property of a member of such
person's came family or household: or

2. [Makes] wWith dntent to harass or threaten another person, he or she
makes & telephone call, whether or not & conversation ensues, with mo— o
purpose of legitimate communication; or

3. [Strdlees] With the Jnfest +o havass. aanoy, threaten er alarm
angther persen, he or she strikes, shoves, kicks, or otherwise subjects
another person to physical contact, or attempts or threatens to do the

[F-I-- B RV R VY I L R

®

[

12 sams because of = belief or perception regarding such person's race,
i3 calou", national origin, ancestry, gender, religion, religious practice,
14 sge. abl__lty or sexusl orisstation, regardless of whether the belief
15 or perception is correct; or

i 4. [Steikes] With the intent to.  harass, anpey, threaten or aiarm
17 sunother person, he or she strikess, showves, kicks or otherwise subjects
18 encther person fo physical comtact thershy caus;ng physirel imjury to
18 swuch person or to a fenily or housshold wmember of swrh person as defined
2@ in zection 538.11 of the criminel procedure law[<i; eor

2% 5. {Cm&] Bz or she comtis the orims of harassment in the first
27 degree amd has previously h==m convicted of the crime of harassment in

23 the Tirst degree as defined Iby section 248.2% of this ar’i:ltle vuth:m the
.24 preceding ten years. | :

25 {6=—Fer %WM&W&&W—%&T 5 ~

26 mritten—conmrdrstion’-shed r?ﬂx&ﬁm‘é*f%@%ﬂ%éﬁiﬁ@%‘&v—a—mm
27 as—defined—Ln- subdivizion shcef-se —“ffwmﬁrﬁ—%—ﬁ-ﬁ—ﬂ&s—ﬁaﬁi—]

28 Ageraveted herassmert in the second degree is a class A misdemeanor. .
29 § 2. subdivision 12 of section 631 ofF the ewecutive law, 3s awended by
3¢ chaster 534 of the laws of 2811, is smended to resd as Tollows:

31 3’.17‘_. Hotwithstanding the provisions of subdivisions one, two and three

L

32 of this seciion, an individusl s mes 5 vickim oF either the crime of -
33 menacing in the second degree as defined in wubdivision two or three of
38 section 1Z8.1% of the peval Iaw, wemacing in the first degree as defined

sae

~ (¥

Sean M. Donahue - Petition for 2 Writ of Certiorari - Pennsylvania Supreme Court 45: MAL 2019:
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- 35 in section 120.13 of the penal law, criminal obstruction of breathing or
36 blood circulation as defined in section 121.11 of the penal law, harass-
37 ment in the second degree as defined in subdivision two or three of
38 section 240.26 of the penal 1law, harassment in the first degrea as
.39 defined in sectloﬂ 240.25 of the penal law, aggravatedrharassuent in the
48 second degree as defined in subdivision [feur] five of sectlon 248.38 of
41 the penal law, apgravated harassment in the First d degree_as defined in
42 subdivision two of section 240.31 of the penal law, criminal cortempt in
43 the first degree as defined in paragraph (ii) or (iv) of subdivision (b)
44 or subdivision {c} of sectien 215.51 of the penal law, or stalking in
45 the fourth, third, second or first degree as defined in sections 128.45,
46 128.58, 120.55 and 120.60 of the penal law, respectively, who has not

e pYL My =

47 been physically injured as a direct result of such crime shall only be
48 eligible for an award that includes loss of earning or support, the
4% unreimbursed cost of repair or replacement of essential personal proper-
.58 ty that has been lost, damaged or destroyed as a direct result of such
51 crime, the unreimbursed cost for security devices to enhance the
52 personal protection of such victim, traensportation expenses incurred for
53 necessary court expenses in connection with the prosecution of such
s& crime, the unreimbursed costs of counseling provided to such wictim on
55 account of mental or emotional stress resulting from the incident in

1 which the crime occurred, reasonable relocation expenses, and fer occu-
2 pationzl or job training.
3 § 3. This act shall take effect immediately.

. ” (APPENDIX H.1)

—
L

:gree ar derire.

The striking of the New York statute occurréd at the urgtng of several US
Second Circuit judges who themselves had ruled in different cases that the New
York harassment statute was constitutionally infirm. (See People v Golb, 23 N.Yféd
455, PART IIT, Court of Appeals of New York 2014, APPEL}IDD( H.2). l?entlsyltrania’s

_own statutes vand case law require that the identically worded statute, 18 Pa. C.S.

§2709(a)(4), must also be struck in Pennsylvania. (Com. v. Be'll, 516‘ A:Qd‘. .11 72 (Pa.
1 936), the Pennsylvania Statutory Construction Act of 1972, 1 Pa.C.S.A. §1921(b))
(APPENDIX E 4, E.5) Federal case law further requires that 18 Pa. CS

§2709(a)(4) be struck. (Scales v. United States, 367 U.S. 203 (1961))

Vv, .
Sean M. Donahue Petition for a Writ of Certloran Pennsylvanla Supreme Court 45 MAL 2019
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The idenfical wording in a harassment statute cannot be vio].atiw}é to the US
Constitution in New York but not violative to the US Constitution in Pennsylvania.
State sovereignty does not allow for 50 different interpretations and applications of
the US Constitution. The Fourteenth Amendment of the US Constitution grants
the Petitioner a right to sue for uniformed interpretation and a uniformed
application of inalienable US Constitutional throughout the United States and its
territories. Numerous state and federal courts in Pennsylvania and in the US Third
Circuit are well aware of the contracting interpretations of the two identical

harassment statutes across state lines but they resist doing anything about it.

42 Pa C.S. §9542 is Constitutionally Infirm

“§ 9542. Scope of subchapter. _ ‘ Sk
This subchapter provides for an action by which persons convicted of
crimes they did not commit and persons serving illegal sentences may
obtain collateral relief. The action established in this subchapter shall
be the sole means of obtaining collateral relief and encompasses all
other cornmen law and statutory remedies for the same purpose that

. exist when this subchapter takes effect, including habeas corpus and
coram nobis. This subchapter is not intended to limit the availability of
remedies in the trial court or on direct appeal from the judgment of
sentence, to provide a maans for raising issues waived in prior
proceedings or to provide relief from collateral consequences of a’
criminal conviction. Except as specifically provided otherwise, all
provisions of this subchapter shall apply to capital and noncapital -
cases.” (42 Pa. C.S. §9542)

.

Sl A0 VU

The Pennsylvania PCRA contains language that subsumes all historical and
ancient forms of pbst conviction reiief; ¢ .this siabchaptershall be the sole means of

obtaining collateral relief and encompd,éses all other common law and statutory

Sean M. Donahue - Petition for a \Writ of Certiorari - Pennsylvania Supreme Court 45 MAL 2019,
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remedies.” 42 Pa. C.S. §9542 also states; “This eubchapter is fwt‘intended to limit

| the avatlabtltty of remedies in the trial court or on direct appeal from the Judgment
of sentence.. Yet both the shadow intent of the statute and the practical result of
implementmg the plain language in other parts of the statute is that Petitloners are’
denied any access whatsoever to ancient common law writs to seek remedy and
relief from wrongful convictions. The true purpose of 42 Pa. C.S. §9542 is to cut
petitioners off at the pass so that they cannot get merit worthy issues before the
courts through any unforeseen avenue. The legislative‘intent of this statute was
not to liniit and finalize the amount and time length of justice available t-o‘
petitiohers. The end result of this practice is that it enables injustice.

In passing the PCRA law, the state iegislature Wentput of its way’t(,) ensure

f

_ that there would be no path available to exercisé one’s US Fourteenth Amendment

™.
i

rights to'seek justice and relief from injustices that result from one having been
. . \

i

denied access to the inalienable fundamental rights that are recognized in the US &

¢

Constitution. When taken in whole alongside Heck v. Humphrey, 512 U.S. 477
(1994), the Heck Doctrine and 42 Pa. C.S. §9542 serve to ensure that imjuét’ '

R ST T T LT e serg ey
outcomes of state criminal trials face no risk whatsoever of béing undermined by

IS SRR W

any justice enabling common law path to post conviction i'elfef v

e e ek ia 4o

42 Pa. C.S. §9543(a)(1)(i) is Constitutionally Infirm

-

“§9543. Eligibility for relief.

To be ehglble for relief under this subchapter, the petitioner must.
) plead and prove by a preponderance of the evidence all of the followmg

v

Sean M. Donahue Petition for a Writ of Certiorari - Pennsylvania Supreme Court 45 MAL 201 9
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(1) That the petitioner has been convicted of a crime under the laws of
this Commonwealth and is at the time relief is granted:

(i) currently serving a sentence of imprisonment, probation or parole
for the crime” (42 Pa. C.S. §9543(aj(1)(i))

In a short sentence circumstance ae defined by Commonwealth v. Holmes, 79
A.3d 562 (Pa. 2013) & Commonwealth v. Delgros 182 A.3d 352 (Pa. 2018), 42 Pa.
C.S. §9543(a)(1)(i) imposes too short a time constraint that denies petitioners with
merit worthy issues access to any path of relief under PCRA. While many common
law paths to relief ex PCRA have evolved, 42 Pa. C.S. §9543(a)(1)()) & 42 Pa. C.S.
§9542, taken tégether with the Heck Doctrine, dény ,accé'ss to any of those paths.
The practical end result is that relief from injustice is qomp.letely inaccess?ble ina
short sentence circumstance.

Taken together, these three statutes enable both state and federal courts to
Willfully ignore merit worthy issues that, if heard on their merits, would mandate
the reversal of conviction.s based on coastitutional concerns and also ba'sed on v’é’éﬂg
settled law. Both state courts and federal distriét__ courts hide behind the s:caltur’Eory

. cos . o aippe . © Lo G akf)
technicalities of these laws to evade their difficult and controversial constitutional

. . ) . . el
duties to issue rulings that reverse state convictions when there fundamental flaws

. R
to those convictions.

The Supreme Court of Pennsylvania Erred by
Wholey Rewriting PCRA Through Construction
In Commonwealth v. Holmes, 79 A.2d 562 (Pa. 2013) & Commonwealth v.

Delgros 183 A.3d 352 (Pa. 2018), the Supreme Court of Pennsylvania vsﬁcﬂei‘rm'j to

Cawndate

Sean M. Donahue - Petition for a Wit of Certiorari - Pennsylvania Supreme Court 45 MAL 201 9:
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rewrote 42 Pa. C.S. §9543(a)(1)(i) by uniformly constructing a away around its plain
language in two senarate short sentence circumstances. In so doiné, tne state court
of last resort failed to adhere to Com. v.*Bell, 516 A.2d 1172 (Pa.?*l-'Q%);j’the"ﬁ‘ A
’Pennsylvania Statutory Construction Act of 1972, 1 Pa.C.;S.A; §1921(b) (APPENDIX
E.4, E.5) and Scales v. United States, 367 U.S. 203 (1961). The findinzg's of the
Supreme Court of Pennsylvania in both Holmes supra and Delgros su.pra require

that both 42 Pa. C.S. §93543(a)(1)() and 42 Pa. C.S. §9542 be struck for

constitutional infirmity.

42 Pa. C.S. §9543(a)(1)(i) must be struck because the state court of last resort

found that the statue denies a broad swath of the population access to the
fundamental inalienable right to appeal injustice under the First Arne_'(nd'ﬁ'leriﬁ of the
US Constitution. Thornhill v. Alabama, 310 U.S. 88, 95 (1940)), Broaclric‘k v

Oklahoma 413 U.S. 601 (1973) “The fact that the [][PCRA] mlght operate

. i _.'C) t z‘-' ‘2‘/‘. Aomoemmme
unconstttutwnally under some concewable set of czrcumstances s []sufﬁczent to

render Ll wholly analtd 7, ( UnLted Siates v. Salerno 481 U'S\ 739 ( 1.987)5 |
42 Pa. C.S. §9542 must be struck because Holmes supra and Delgros Supra
created common law paths around PCRA.- Yet the plain language of 42 Pa. CS.

§9542 does not allow for the pursuit of any common law path outside of PCRA
R

which is exactly what the 'state court of last resort allowed for by constructlng (and -

reconstructmg) PCRA through Holmes supra and Delgros supra
BB R RN »': T ' .
Holmes and Delgros both say that 42 Pa. C S. §9543(a)(1)(1) is 1nﬁrm in. the

short sentence circumstance. Bell supra says that Holmes and Delgros can 't exist at
’ PR
Sean M. Donahue - Petition for a Writ of Certiorari - Pennsylvania . Supreme Courti45 MAL 2019
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all because they violate the plain language doctrine in an attempt to bolster the '

nominal legislative intent to “not...limit the availability of remedies in the trial court :
or on direct appeal from the judgment of sentence... ”._(42 Pa. C.S. §9542) Salerno,
Thornhill and Broadrick say that because 42 Pa. C.S. §9543(a)(1)(i) is - T
unconstitutional in an entire set-of circumstances, it is therefore constitutionally

infirm. Scales supra and 42 Pa. C.S. §9542 say that 42 Pa. C.S. §9543(a)(1)(i)

cannot be reconstructed but must be wholly struck. The above cited case law and

statutes CANNOT coexist. Each opinion and each statute contradicts the other.

The Path of Executive Pardon Does not
Remedy the Constitutional Infirmity e the

At the federal level, a parallel circumstance arises with fhe unavailability. of
access to relief through habeas cérpué afté‘r one;s sentencé has been served., Thig is
sadly true even if oné can prove a lwrong.fuval prosecutiop. in such circumstances,
petitioners are often guided to pursue a f’édérﬁl p:ardoﬁ from fhe President of the
United States. Howevér, in Pennsyivanjilé;, it is th;e politﬁcal. bohcy of the state
Pardon Board that pardon’s are not graﬁted.for ;vrohgful convictiohé and that- 2
complaints of wrongful conviction must be pursued through the courts. .

“Wrongfully Convicted Perséns or Pro’spectivve Ci_emency
Applicants

It should be noted that the Board does not engage in the practice of
re-litigating the underlying criminal case(s) for which clemency is .
being sought....” (APPENDIX 1)

Sy of -
o flisis -

L a3,

Sean M. Donahue - Petition for a Writ.of Certiorari - Pennsylvania Supreme Court 45 MAL 2019;
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Yet, for the reasons stated above, a path of relief through the courts is unavailable

in the short sentence circumstance.

There is no Path to Remedy a Failure by an
Ineffective Appellate Counsel to Pursue Unitary Review

-In the case in question, the Petitioner requested that his appellate counsel
pursue PCRA issues along with direct appeal issues. Although the Petitioner did
not use the term “unitary review”, he explicitly instructed his attorney that he
wanted to pursue issues during direct appeal that his appellate counsel repeatedly
kept telling him were PCRA issues, not direct appeal issues. The Pe@itioner

repeatedly communicated to the trial court and to his appellate counsel that he

wanted to pursue meffectlveness issues 31mu1taneously alongs1de of dlrect appeal
issues. (See APPENDICES J.0 through J.7) If certiorart is granted,- numerous pro

se filings in the or1g1na1 record w111 also show that the Petitioner wanted to pursue

' Coorm o at
meffectlveness issues during direct appeal and that he informed the court appointed

1. - 4‘{

appellate counsel and the tr1al court of this desire in a very tlmely manner.
Whatismore, the appellate counsel and the chief public defender of the county

repeatedly acknowledged the fact that the Petitioner warljted"'te purs‘ue i’CRA issues

O A aae . LA TG e L

alongside direct appeal issues during the same appeal.

Appellate counsel refused to include any PCRA issties in'direct aiibeal. (See
DTN ; Lanobate connsel that Iy

APPENDICES K.1 through K.8) Yet, unbeknownst to'the Plamflff, t,%e state court

of last resort had already created a common law path under Holmes supi"a' that

N

would have allowed the Plaintiff to raise PCRA issues and direct appeal 1ssues in

R Y N soad

Sean M. Donahue - Petition for a Wirit of Certiorari - Pennsylvania-, Supreme Court 45 MAL 2019
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the same appellate proceedmg Appellate counsel was just too lazy to pursue

unitary review. Appellate counsel instead lied to Plaintiff and told Plaintiff that no
such path existed. (See APPENDIX I, ATTACHMENT A.6.5; Also see

APPENDICES L, ATTACHMENT A.5 through A6.4)

42 Pa. C.S. §9545(b)(4) is Constitutionally Infirm
“89545. Jurisdiction and proceedings...
(b) Time for filing petition.--
(1) Any petition under this subchapter, including a second or
subsequent petition, shall be filed within one year of the date the _
judgment becomes final, unléss the petition alleges and the petitioner
proves that:
() the failure to raise the claim previously was the result of
interference by government officials with the presentation of the claim
in violation of the Constitution or laws of this Commonwealth or the
Constitution or laws of the Umted States;..
(4) For purposes of this subchapter, "government officials" shall not

include defense counsel, whether appointed or retained.”(42 Pa. C.S.
§9545(b){4);

€

The reascn 4% Pa. C.S. §9_545(b}(_4) ié infirm is because it grants immunity
from accountability to apﬁoihted couﬁs_el ahd their offices if they interfere with the.
pursui£ of an appeal that contains merit worthy jssues. Public defenders
éimultaneously hold two offices. Their first office is in their capacity as a public
official and the second is in their capacity as an appomted counsel While a counsel
who works for the public deféﬁder’s 6ffice may fepresent an appellant, the Office of .

the Public Defender does not represent, the appellant but is instead- an official

Sean M. Donahue - Petiticn for a Writ of Certiorari - Penn‘“yman/a Supreme Court 45 MAL 2019:
Page 18 of 27
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" government office. Whatismore, unless the Chief Public Defender has entered his
or her personal appearance on a docket, he or she functions solely '_in the capacity of

an elected or appointed government official.

In the instant case, the Office of the Public Defender and the court appointed

[
7/

appellate counsel enforced an official policy that ensured ineffeetiveness issues
;;vould not be raised on direct appeal. This policy required that pfivate tﬁel counsel
file all post sentencing motion material before the court appointed counsel was
willing to enter his appearance. (APPENDIX M) This court a;)pointed appellate *
counsel’s enforcement of the official government policy not only‘coerced $5,000 out
of the Petitioner’s family but it also guaranteed the suppression of legitimate trial
e‘ounsel'inéffectiVeness issues. The suppression of ineffectivéness issted is the'
1nev1table result of allowmg trial counsel to file post sentencmg‘mf)flc*)ng becatse no
frial counsel is likely to raise his own ineffectiveness as an issue at post sentencing
proceedings: | ¢ < - 0 - ooh B T P @t
" Cl‘ea‘ﬂy, the Office of the Public Defencier, t‘h‘rougn the éﬁ}ef“iﬁﬁ%ﬁc":f)e‘fender, |
in;ce;‘fered with and suppressed the Petitidner’s' US First Arnvlendmentprlgh}t to
pétition for the ap'peei of trial counsel ineffectiveness 1ssue;Th1s Wwas "‘a;"plziin‘text
violation of 42 Pa. C.S. §9545(b)(1)(0). However, the Chief Public Defender, the court,
appomted appellate counsel and the Office of the Pubhc Defender can hlde behmd

RS P

42'Pa.C.S. §9545(b)(4) Because this statute empowers suppressmn of the US First

,,,,,,

Amendment, it is unconstitutional and it must be struck.

Sean M. Donahue Petition for a Writ of Certiorari - Pennsylvania Supreme Court 45 MAL 2019
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42 Pa. C.S. §9545(a) is Constitutionally Infirm

“§9545. Jurisdiction and proceedings.

(a) Original jurisdiction.--Original jurisdictién over a proceeding under

this subchapter shall be in the court of common pleas. No court shall =™ ===~

have authority to entertain a request for any form of relief in

anticipation of the filing of a petition under this subchapter.” (42 Pa.

C.S. §9545(a)) :

42 Pa. C.S. §9545(a) is constitutionally infirm because it impeded the
Plaintiff's proposed constitutional soiu"cion to work around the unconstitutionality of
42 Pa. C.S. §9543(a)(1)(3) in the short sentence circumstance that existed in the
instant case. The uﬁconstitutional circumstance Waé cdﬁpoﬁﬁded by the refusal of
the government office, the Office of the Public Defender, to pursue the unitary
review that was the Petitioner’s right to pursue. (Holmes supra,; Delgros supra) To
work around this problem, the Petitioner requested that he be granted a st;e_}g{ of
sentence or appeai bail so that he would have time to pursue PCRA. The trial court
denied that request and did so with the intent of cutting PCRA off at thé pass so
@hat merit worthy issues would not i}.ax*e to be ruled upon. The trial court knows
that its own,faiiures in the instant case, if evaluateé: on the merits of th_e: Plaintiff’s
gomplaints about them, would mandate both a reversal of the conviction ahd aﬁ

acquittal.

42 Pa. C.S. §9545(b)(1).is Constitutionally Infirm

“§9545. Jurisdiction and proceedings...

(b) Time for filing petition.-- oot

Co U
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(1) Any petition under this subchapter, including a second or
subsequent petition, shall be filed within one year of the date the
judgment becomes final, unless the petition alleges and the petltloner
proves that:” (42 Pa. C.S. §9545(b)(1))

In a short sentence circumstance as defined by Holm_es;supra and Delgros .
supra, 42 Pa. C.S. §9545(b)(1), taken together with 42 Pa. C.S. §9543(a)(1)(1), 42 Pav.
C.S. §9542, the Heck Doctrine and the aforementioned offiqial policy ;)f the Office of
{ Public Defender completely eviscerated aﬁy possible pursuit of the Petitioner’s US
PFirst Amendment right to petition for an appeal based on trial counsel
ineffectiveness. Circumstances like the instant case are the reason that common
law paths to equifable relief have evolved. Yet, 42 Pa. C.S. §9542 forbids their

RIS

pursuit outside the context of PCRA. Thus, the true mtent (the §ﬁadow intent) of

LR,

PCRA was fot to provide a “means of obtajning collateral Folief and. “a}ii othér

common law and statutory remedies” but was instead “intended to limit the

S

availability of remedies in the trial court or on direct appeal from the judgment of
sentence”. (42 Pa. C.S. §9542) T AR

; . : . E S £150 1 S O UL o TR

REASONS CERTIORARI SHOULD BE GRANTED “**"
EERRE . . . . - f.’f’?»;‘ RSN ’:‘»
Certiorari should be granted to allow the Petitioner to sfeek rehéf on several

merit 'wofthy issues that mandate both reversal of conviction and acqulttal =

DR . ' LAV S M

TR S S o enkothe shidow Daten

< e

- LFC L [ M LT
pabin o o L eife
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The Trial Court Sua Sponte Removed

the Presumption of Innocence

The lead issue that undermines the conviction in the instant case is that the
trial judge removed the presumption of innocence prior to opening arguments. Well -
settled case law requires that the underlying conviction be quashed and that an
acquittal be granted under United States v. Julio Hernandez, 176 F.3d 719, (3rd Cir.
1999), 3rd Cir Docket No. 98-5266; Hernandez supra Sloviter, Circuit Judge,
Dissenting; United States v. Menichino, 497 F.2d 935, 945 (5th Cir. 1974); Francis v.
Franklin, 471 U.S. 307, 322 (1985); Coffin v. United States, 156 U.S. 432 (1895);
Guam v. Ignacio, 852 F.2d 459 (9th Cir. 1987); MCKQ]’LZi@ v. Montana, 443 U.S. 903
(1979); McKenzie v. Montana, 433 U.S. 905 (1977); Sandstrom v. Montana, 442 U.S.
510 (1979); United Staies v. Olano, 507 U. S. 725 (1993).

The trial judge removed the presumption of innocence at the bez'g'inni‘rtlé"(!)ft e
trial by telling the jury that it was their job to determine that the state “does so .bi"'
--does so ”.ineet its burder of proof.

ek

“We're going to be beginning opening statements very shortly. In the
opening statements, the Commonwealth will give you a brief outline of
what they intend to prove.
 The charges, as I indicated to you, are terroristic threats and two Lo

counts of harassment. As I indicated, the Commonwealth has to prove,,

the elements of each of these charges to you beyond a reasonable =
doubt. And whether the Commonwealth does so or -- does so is your
decision when you go out to render the verdict.

i)
03

. . . TR A
Because this is a criminal case, ladies and gentlemen, your verdict

must be unanimous. That means all 12 of you must decide the case and
you must agree tc it .” (See Notes of Trial, APPENDIX N pp7-8)

P
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The Petitioner initially raised this issue with appellate counsel during the

post verdict stage of the trial (APPENDICES J.0 - J.7) and again via numerous pro

Co

se filings at the county trial court docket. Appellate counsel, who himself informed
the Petitioner of additional PCRA issues and who warned of a short; sent:ence
circumstance (APPENDICES K.1- K.8, APPENDIX L, ATTACHMENTS A5 -
A .6.5), failed to pursue a unitary review. (Commonwealth v. Sheehan, 446 Pa. 35,
(1971); Ross v. David Varano; PA State Attorrtey General PA State Attorney General,
Appellant, No. 12-2083, 712 F.3d 784_ (2013); Strickland v. Washington, 466 U.S.
668 (1984); United States v. Cronic, 466 U.S. 648 (1984); Com/montvealth v. Pierce,
?15 Pa. 153, 527 A.2d 973, 975 (1987); Peyton v. Rowe, 391 U.S. 54 (1968); Malen:g v..
Cook, 490 U.S. 488 (1989); All Writs Act"o‘f 1789; Hager v.' Uniited Siates, 993 F.2d 4,
5 (st Cir. 1993); Nicks v. United States, 955 F.2d 161, 167 (2d Cir' 1992); United
States v. Osser, 864 F.2d 1056, 1059-60 (3d Cir. 1988); United 'Stdtes'"v“.“ﬁrob(;tjl, 955 _ |
F.2d 990, 996 (5th Cir. 1992); Steward v. United States, 446 F:2d 42, 43-44 (8th Cir. |
1971). o R
"“The preemptive removal of ‘the presumption of innocence.. [ﬁhat] s
characterized by the civilians as a presumiio juris” (Coffin supra‘460) is an issue of
an eas11y d1scerned “error that is plain’ and that affect[s] siilgs't'(fri i) ’ éﬁgﬁts’
.[T]hé decision to correct the forfeited error [is] within the s‘oimj'd discretion of the
court of appeals”. (Olano supra at 782) Correcting the error is justif'ied""a{nd f

({14

warranted because “the error seriously affect[s] the fatrness mtegnty [and] pubhc

= s e b=

. k]
LR R
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reputation of judicial proceedings.” United States v. Young, 470 U. S. 1, 15 ( 19858)

(quoting United States v. Atkinson, 297 US 157, 160 (1936)).” (ibid)

Regarding such cases, US Justice Gorsuch wrote, , Cee e

“We remand in cases like these not only when we are certain that

curing the error will yield a different outcome, but also in cases where

we think there’s a reasonable probability that will happen. See, e.g.,

Skilling v. United States, 561 U. S. 358, 414 (2010) (harmless error);

Tapia v. United States, 564 U. S. 319, 335 (2011) (plain error);

United States v. Marcus, 560 U. S. 258, 266-267 (2010) (plain error). :

To know this much is to know what should be done in our current ‘

case.” (Hicks v. United Staies, 582 U.S. __ (2017) & id Gorsuch, J.,

concurring)

The Petitioner répeatedly instructed appeliate counsel to raise this issue
durin'g' the pbs‘c verdict phase and again during direct appeal, which could haye and
should have been done through & unitary review under Holmes supra. The District
Attorney (DA) did not object to the removal of the presumption of innocence.
Therefore, both the DA and the trial court both wcmled their xjig-hts to tri the
defendant to the low standard of “proof beygnd a _feascnable doubt”. In the instant
case, the tri_él court approved, and the DA stipulate&_by default to accépt, a trial to
the highei‘ and impossib;le to reach standard of “beyond doubt” which is taken to
mean ‘fabsolute proof] beyond [any and all] doubt™ ( Cofﬁn supra citing Morehead at
p457). We are told by this Court in C‘Ofﬁn that no prosecutor can reach the
standard of “beyond doubt”. We are also told by the jury in the instant case that it
found the presence of at least some doubt because the jury was hung and codld not

R TR S
AL S o)

reach a ver_dic‘p on they lead charg_e. )
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The state did not object to the erroneous preliminary qu:y instruction of
“‘whether the Commonuwealth does so or -- does so is your decision” (APPENDIX N
pp7-8), nor did the state object. to the removal of the presumpAt’iiqlrl of }p?qgingg tha)’g
fhe erroneous instruction achieved. Instead of objecting, thé state basql}ed 1n the
glory of being up against a defense counsel who failed to beco/me consciously aware
of the fact that the trial judge intentionally used psychologically manipulative and
subliminally suggestive MindShark techniques to wrongfully communicate to the
jury that the court was instructing the jury, before they even heard the opening
érguments, that the court expected it to return a verdict of guilty. The state
willfully and eagerly accepted the trial judge’s removal of the presumption of
innocence.

" Bécause both the prosecution and the defense counsel failed to ob]ect t6 the
removal of the presumption of innocence, stare decisis requires the trial court's -
adherence to the precedent established by this court 1nCofﬁn supra p2§ 7, ‘which
requires an increase by default in the prosecutor’s burden of proof from proof
“beyond a reasonable doubt” (United States v. demond, 588U.8. (2019)) to
proof “peyond doubt’. (Coffin p457) oo
) i [ h‘és been held not error to refuse to charge the ﬁresﬁmptloﬁ §F e
... innocence where the charge actually given was, ‘that the law required

" that the State should- prove the material elements of the crime beyond
doubt’ Morehead v State, 34 Ohio St. 212.” (Coffin supra at 457), .

a
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Because the trial court sua sponte removed the presumptlon of innocencé .
before opening arguments in a case in which the Petitioner pleaded “not guilty”, the
court had no choice but to also sua sponte raise the standard of proof to “beyond
doubt”. Because no prosecutor could-ever succeed in proving a case “beyond &Iﬁ; I

and because the jury found the presence of some doubt, the court had no choice

other than to sua sponte grant an acquittal.

The Petitioner Was Immune From Prosecution
Under 18 Pa. C.S. §2709(e)

“§ 2709. Harassment.

(a) Offense defined.--A person commits the crime of harassment when

e
with intent to harass, annoy or alarm another, the person:

ity the

4) com:tmmlcatec to or about such other person any lewd, lascwlous

threatening or obscene words, language, drawings or caricatures;” (18
Pa. C.S. §2709(a)(4))

md

(e) Application of section.--This section shall not apply to conduct bj’r‘a“"

~ party to a labor dispute as defined in the act of June 2, 1937 (P.L.1198,
No.308), known as the Labor Anti- Injunction Act, or tc any
constitutionally protected activity.” L

The trial court also sua sponte found the case to rise from a labor dispute.
(APPENDIX A.2) The plain language of 18 Pa. CS §2709(e), which existed at the
time charges were filed, rendered the Plaintiff non prosecutable for any chex;ge
onder 18 Pa. C.S. §2709(a)(4) Wi’ehin the eon'text of a labor dispute. (APPENDICES

4

E.1 through E.5)
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granted.
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The forgoing document is true in fact and beliefand submitted wnder penalty

of perjury.

. | |
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COMMONWEALTH OF PENNSYLVANIA :IN THE COURT OF COMMON PLEAS,
: DAUPHIN COUNTY, PENNSYLVANIA

v. : NO. 3716 CR 2015

SEAN DONAHUE : CRIMINAL MATTER

ORDER OF COURT

. sean

AND NOW, this 24th day of April, 2018, upon consideration of Petitioner’s Motiotln'fohr:‘
Nominal Appeal Bail, Request for Production of Full Transcripts of Tnal and All Pre;Tridl
Hearings and Request for Complete Records an Jury filed cn or about April 3, 2018, his
Amended from Motion Submitted on April 3, 2018, and his Application for Relief it is HEREBY
ORDERED as follows:

1) The Motion for Nominal Appeal Bail or Stay of the Sentence is DENIED.

2) The Request for Pzoduction of Full Trenscripts of Trial and All Pretrial Hearings is
DENIED. Petitioner must follevs the Request or T Transcripts procedure, See
Pa.St.J.Admin. Rule 4007 and D C J.A. 4007.

3) The request for Complete Records on Jury is DENIED.

4) The request for Stay of Sentence to Preserve PCRA is DENIED.

5) The Motion for the Instatement/Reinstatement of STATE Coram Nobis Proccdurc or
Similar Procedure to Allow for the Post Conviction Correction of State Court Errors

when State Post Conviction Relief is NOT Available is DENIED. C o

6) The Motion to Quash the portion of Pennsylvania PCRA requiring Petitioners to snll
be serving a sentence is DENIED.

7} The Motion to Quash the portion of Pennsylvania PCRA requiring petitions to be
filed within one year of entry of final Judgment is DENIED.

| APPENDIX A.1 Order Being Appealed or Trial Court



