
J'0_

INDEX TO APPENDICES

APPENDIX A Court of Appeals - Judgment Denying Certificate of Appealability 
and Denying Petitioner’s Appeal 
dated August 09, 2019

APPENDIX B District Court - Order Denying Petitioner’s Motion for a Certificate 
of Appealability 
dated March 11,2019

APPENDIX C District Court - Order Rejecting Report and Recommendation and 
Denying Petition for Writ of Habeas Corpus 
dated February 21, 2019

APPENDIX D District Court - Report and Recommendation by United States 
Magistrate Judge Franklin L. Noel Recommending Granting 
Petitioner’s Writ of Habeas Corpus 
dated August 09, 2018

APPENDIX E Court of Appeals - Order Denying Petitioner’s Petition for 
Rehearing En Banc and Petition for Rehearing by the Panel, 
dated October 10, 2019

APPENDIX F Minnesota Supreme Court - Request for Further Review - Denied 
dated June 20, 2017

APPENDIX G Minnesota Court of Appeals - State v. Anderson, Not Reported in 
N.W. 2d (2017) (2017 WL 1157882) Affirmed Opinion issued on 
March 27, 2017



I

UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT

No: 19-1601

Andre Verlin Anderson

Petitioner - Appellant

v.

Vicki Janssen, Warden

Respondent - Appellee-

Appeal from U.S. District Court for the District of Minnesota 
(0:17-cv-04480-WMW)

JUDGMENT

Before COLLOTON, ERICKSON, and KOBES, Circuit Judges.

This appeal comes before the court on appellant's application for a certificate of

appealability. The court has carefully reviewed the original file of the district court, and the

application for a certificate of appealability is denied. The appeal is dismissed.

August 09, 2019

Order Entered at the Direction of the Court: 
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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©Anderson v. Janssen, 2019 U.S. Dist. LEXIS 38164
United States District Court for the District of Minnesota

March 11, 2019, Decided; March 11, 2019, Filed

Case No. 17-cv-4480 (WMW/FLN)
Reporter
2019 U.S. Dist. LEXIS 38164 *

Andre Verlin Anderson, Petitioner, v. Vicki Janssen, Warden, Respondent.

Prior History: Anderson v. Janssen, 2018 U.S. Dist. LEXIS 221671 (D. Minn., Aug. 9, 2018)

Core Terms

certificate, constitutional claim, habeas petitioner, habeas corpus, jurist

Counsel: l*ll For Andre Verlin Anderson, Petitioner: Robert H Meyers, LEAD ATTORNEY, Federal Defender, Minneapolis, 
MN.

For Vicki Janssen, Warden, Respondent: Rebekka L Stumme, LEAD ATTORNEY, St. Louis County Attorney's Office, 
Duluth, MN.

Judges: Wilhelmina M. Wright, United States District Judge.

Opinion by: Wilhelmina M. Wright

Opinion

ORDER DENYING CERTIFICATE OF APPEALABILITY

On February 21, 2019, the Court issued an Order rejecting the August: 9, 2018 Report and Recommendation (R&R) of United States Magistrate 
Judge Franklin L. Noel and denying Petitioner Andre Verlin Anderson's petition for a writ of habeas corpus. (Dkt. 65.) The Order did not address 
whether a certificate of appealability should issue. Anderson subsequently filed a motion seeking a certificate of appealability. (Dkt. 67.)

A party seeking a writ of habeas corpus pursuant to Title 28. United States Code. Section 2254, may not appeal a district court's adverse ruling unless 
the district court grants the party a certificate of appealability. 28 U.S.C. il 2253fc)(l). A certificate of appealability may issue only if the habeas 
petitioner "has made a substantial showing of the denial of a constitutional right." Id.§ 2253tc)(2). This standard requires a showing that "reasonable 
jurists would find the district court's assessment of the 1*21 constitutional claims debatable or wrong." Slack v. McDaniel. 529 U.S. 473, 484, 120 S. 
Ct. 1595. 146 1- Ed. 2d 542 (2000). In light of the well-established standard of review, as applied in the Court's February 21. 2019 Order, no 
reasonable jurist would find this Court's assessment of Anderson's constitutional claims to be either debatable or wrong. See 28 U.S.C. $ 2254(d): see 
also Woods v. Donald. 135 S. Ct. 1372, 1376. 191 L. Ed. 2d 464 (2015) (stating that, for a habeas petitioner to succeed on a claim under Section 
2254. a state court's decision on the merits must be "objectively unreasonable, not merely wrong" (quoting White v. Woodall. 572 U.S. 415. 419, 134 
S. Ct. 1697, 188 L. Ed. 2d 698 (2014))).

Based on the foregoing analysis and all the files, records and proceedings herein, IT IS HEREBY ORDERED that Petitioner Andre Verlin 
Anderson's motion for a certificate of appealability, (Dkt. 67), is DENIED, and no certificate of appealability shall issue.

Dated: March 11, 2019

/s/ Wilhelmina M. Wright

Wilhelmina M. Wright

United States District Judge
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©Anderson v. Janssen, 2019 U.S. Dist. LEXIS 27295
United States District Court for the District of Minnesota

February 21,2019, Decided; February 21, 2019, Filed 

Case No. 17-cv-4480 (WMW/FLN)
Reporter
2019 U.S. Dist. LEXIS 27295 * | 2019 WL 802037

Andre Verlin Anderson, Petitioner, v. Vicki Janssen, Warden, Respondent.

Prior History: Anderson v. Janssen, 2018 U.S. Dist. LEXIS 221671 (D. Minn., Aug. 9. 20181

Core Terms

array, photograph, photographic identification, impermissibly suggestive, habeas corpus, writ petition, 
RECOMMENDATION, identification

Counsel: f*11 For Andre Verlin Anderson, Petitioner: Robert H Meyers, LEAD ATTORNEY, Federal Defender, Minneapolis, 
MN.

For Vicki Janssen Warden, Respondent: Rebekka L Stumme, LEAD ATTORNEY, St. Louis County Attorney's Office, 
Duluth, MN.

Judges: Wilhelmina M. Wright, United States District Judge.

Opinion by: Wilhelmina M. Wright

Opinion

ORDER REJECTING REPORT AND RECOMMENDATION AND DENYING PETITION FOR WRIT OF HABEAS CORPUS

This matter is before the Court on the August 9, 2018 Report and Recommendation (R&R) of United States Magistrate Judge Franklin L. Noel. (Dkt. 
59.) The R&R recommends granting Petitioner Andre Verlin Anderson's petition for a writ of habeas corpus and vacating Anderson's Minnesota state 
court convictions. Respondent Warden Vicki Janssen filed timely objections to the R&R, and Anderson responded to those objections. For the 
reasons addressed below, the R&R is rejected and Anderson's petition for a writ of habeas corpus is denied.

BACKGROUND^]

On the night of August 19, 2014, near the side of Hicken Road in Rice Lake Township, located just outside of Duluth, Minnesota, C.J. was stabbed. 
Immediately before he was stabbed, C.J. had been driving Steve Hager and a man who C.J. did not know to a location 1*21 to pick up drugs. During 
their trip, Hager sat next to C.J. and the other man sat in the back seat. C.J. later described the back-seat passenger as having a "scruffy" beard and 
wearing a black sweatshirt with the hood up.

At some point during the trip, the back-seat passenger directed C.J. to stop on the side of the road where the three men left the truck to look for a 
cigarette pack containing drugs. While C.J. searched for the drugs, the back-seat passenger stabbed C.J. multiple times. Hager tied with the assailant 
in C.J.'s truck, leaving C.J. behind.
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The following day. an investigator visited C.J. as he recovered in the hospital and showed CJ. an array of photographs. The array included a 2011 
booking photograph of Anderson, in which he was clean-shaven and had short hair. CJ. could not identify his assailant in this array. Two days later, 
police showed C.J. a second array that included a more recent booking photograph of Anderson with a beard and moderately longer hair. C..I. 
identified Anderson as his assailant. Anderson was the only person whose photograph appeared in both arrays.

Anderson's case proceeded to trial, at the conclusion of which a Saint Louis County District Court 1*31 jury found Anderson guilty of aiding and 
abetting attempted second-degree murder, aiding and abetting first-degree assault, and aiding and abetting theft of a motor vehicle. Anderson 
appealed on multiple grounds. After analyzing and rejecting Anderson's arguments, the Minnesota Court of Appeals affirmed Anderson's conviction 
of each offense.

ANALYSIS

Respondent objects to the R&R's conclusion that Anderson's habeas petition should be granted. Specifically, Respondent objects to the determination 
that the procedure used for the photographic identification of Anderson in August 2014 was impermissibly suggestive and that C.J.'s identification 
was not otherwise reliable under the totality of the circumstances. When a party files and serves specific objections to an R&R, a district court 
reviews de novo those portions of the R&R to which an objection is made. 28 U.S.C. $ 636(b)(1 1. The district court "may accept, reject, or modify, in 
whole or in part, the findings or recommendations made by the magistrate judge." Id; accord Fed. R. Civ. P. 72(b)(3); LR 72.2(b)(3).

A district court may grant habeas relief when a state court's decision on the merits is "contrary to, or involved an unreasonable application of, clearly 
established Federal law, as determined 1*41 by the Supreme Court of the United States," or when the state court's decision is "based on an 
unreasonable determination of the facts." 28 U.S.C. $ 2254(d). The R&R concludes that the Minnesota Court of Appeals's decision is "contrary to, or 
involved an unreasonable application of clearly established federal law."

The legal standard for granting habeas relief under Section 2254 is intentionally difficult to meet. Woods v. Donald. 135 S. Ct. 1372. 1376, 19.1 L.
Ed. 2d 464 (2015). To succeed on his habeas claim, Anderson must demonstrate that the Minnesota Court of Appeals's decision is "objectively 
unreasonable, not merely wrong." Id. (quoting White v. Woodall. 572 U.S. 415. 419. .134 S. Ct. 1697. 188 L. Ed. 2d 698 (2014V). "To satisfy this high 
bar," Anderson must show that the decision of the Minnesota Court of Appeals is "so lacking in justification that there was an error well understood 
and comprehended in existing law beyond any possibility for fairminded disagreement." Id. (quoting Harrington v. Richter. 562 U.S. 86, 103, 131 S. 
Ct. 770. 178 L. Ed. 2d 624 (2011JJ.

Here, the Court applies the two-prong test articulated by the Supreme Court of the Uni ted States in Simmons v. United States. 390 U.S. 377. 88 S. Ct. 
967. 19 L. Ed. 2d 1247(19681. and Neil v. Bi<zzers. 409 U.S. 188. 93 S. Ct. 375. 34 L. Ed. 2d 401 (1972). First, the Court considers whether "the 
photographic identification procedure was so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable 
misidentification." Simmons. 390 U.S. at 384. If so, the Court then considers whether the "totality of the circumstances" 1*51 renders the witness's 
identification reliable, even though the confrontation procedure was suggestive. Diggers. 409 U.S. at 199.

The Minnesota Court of Appeals applied this test in Anderson's direct appeal and concluded that the photographic identification procedure used to 
identify Anderson was not impermissibly' suggestive. State, v. Anderson. Nos. A16-0565. A16-0880, 2017 Minn. Ann. Unpub. LEXIS 258. 2017 WL 
1157882. at *4 (Minn. Ct. App. Mar. 27. 20171. The court determined that the two photographs of Anderson, one hi the first array and the other in the 
second, are "so distinctively different" that including a photo of Anderson in both photo arrays, without doing the same with any other person, "was 
not unduly suggestive. "|2&| Id. The Minnesota Court of Appeals also rejected Anderson's argument that differences in the cropping of the 
photographs in the second array rendered the array "unnecessarily suggestive," concluding that "the photos used were of reasonably similar 
individuals." Id. Finally, although the Minnesota Court of Appeals acknowledged that a double-blind procedure for out-of-court photo identifications 
is "preferred," the court concluded that "nothing in the record reflects that the officer showing the photos attempted to influence" C.J. Id.

The conclusions of the Minnesota Court 1*61 of Appeals are not "objectively unreasonable." Woods. 135 S. Ct. at 1376 (internal quotation marks 
omitted). Although a photograph of Anderson appears in both arrays that were shown to C.J., and C.J. viewed both arrays within a relatively short 
period of time (two days), Anderson's appearance is noticeably different in each photograph. In the first photograph Anderson is clean-shaven with 
short hair, whereas in the second photograph he has a beard and longer hair. And, although the photograph of Arderson in the second array is more 
closely cropped than the other photos in the array, the cropping among the other five photos is not identical. Further, each away features similar- 
looking white males. See United States v. Whitewater. 879 F.3d 289, 292 (8th Cir, 2018) (stating that a photo lineup is not impermissibly suggestive 
"[wjhen there are no differences in appearance tending to isolate the accused's photograph" (internal quotation marks omitted)). Finally, nothing in 
the record suggests that, when looking at either array, C.J. was pressured or influenced to make a particular identification or any identification at 
alljj&j

The R&R disagreed with the Minnesota Court of Appeals's conclusions. But "mere disagreement" does not warrant granting habeas relief. 1*71 Long 
Humphrey. 184 F.3d 758. 761 18th Cir, 1999) (quoting Maiteo v. Superintendent. SCI Albion. 171 F.3d 877. 890 (3d Cir. 1999)). Because 

Anderson has not demonstrated that the Minnesota Court of Appeals applied United States Supreme Court precedent in an "objectively unreasonable" 
manner, the R&R is rejected. Anderson's petition for a writ of habeas corpus is denied.[i&]

v.
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ORDER

Based on the foregoing analysis and all the files, records and proceedings herein, IT IS HEREBY ORDERED:

1. Respondent Warden Vicki Janssen's objections to the August 9, 2018 R&R, (Dkt. 60), are SUSTAINED.

2. The August 9, 2018 R&R, (Dkt. 59), is REJECTED.

3. Petitioner Andre Verlin Anderson's petition for a writ of habeas corpus. 1*81 (Dkt. 1), is DENIED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: February 21, 2019

/.s/ Wilhelmina M. Wright

Wilhelmina M. Wright

United States District Judge

Footnotes

• E
A detailed summary of the relevant factual background is included in the R&R, which quotes directly 
from the opinion of the Minnesota Court of Appeals in Anderson's direct appeal of his state court 
conviction. See State v. Anderson, Nos. A16-0565 and Al 6-0880, 2017 Minn. App. Unpub. LEXIS 258, 
2017 WL 1157882. at *1-2 (Minn. Ct. App. Mar. 27. 2017). These facts need not be repeated at length.

• s?
The Supreme Court has referred to "impermissibly," "unduly," and "unnecessarily" suggestive 
circumstances interchangeably. See Perry v. New Hampshire, 565 U.S. 228, 254 n.3, 132 S. Ct. 716.181 
L. Ed. 2d 694 (2012) ('Sotomayor, J., dissenting) (citing cases).

• £
Because the Minnesota Court of Appeals concluded that the photographic identification procedure used 
in this case was not impermissibly suggestive, it did not proceed to analyze the second prong of 
the Simmons/Biggers test and consider whether C.J.’s identification was reliable under the totality of the 
circumstances. Because this Court concludes that the holding of the Minnesota Court of Appeals on the 
first prong is not objectively unreasonable, this Court's analysis also does not proceed to the second
irong.

• 0
Respondent's sole objection pertains to the R&R's conclusion that the photographic identification 

procedure used to identify Anderson was impermissibly suggestive such that Anderson's habeas petition 
should be granted. The Court reviews for clear error the portions of the R&R to which no objection is 
made. See Fed. R. Civ. P. 72(b) advisory committee's note to 1983 amendment ("When no timely 
objection is filed, the court need only satisfy itself that there is no clear error on the face of the record in 
order to accept the recommendation."); Grinder v. Gammon, 73 F.3d 793, 795 (8th Cir. 1996)(per 
curiam). Having reviewed those portions of the R&R, the Court finds no clear error.
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•Anderson v. Janssen, 2018 U.S. Dist. LEXIS 221671
United States District Court for the District of Minnesota

August 9, 2018, Decided; August 9, 2018, Filed 

Case No. 17-CV-4480 (WM'W/FLN)
Reporter
2018 U.S. Dist. LEXIS 221671 *

ANDRE VERLIN ANDERSON, Petitioner, v. VICKI JANSSEN, Warden, Respondent.

Subsequent History: Rejected by, Objection sustained by, Writ of habeas corpus denied Anderson v. Janssen. 2019 U.S. 
Dist. LEXIS 27295 (D. Minn.. Feb. 21. 20191
Certificate of appealability denied Anderson v. Janssen. 2019 U.S. Dist. LEXIS 38164 (D. Minn., Mar. 11, 2019)

Prior History: State v. Anderson, 2017 Minn. App. Unpub. LEXIS 258 (Minn. Ct. App., Mar. 27, 2017)

Core Terms

juror, array, questioning, identification, state court, photograph, recommends, district court, trial court, picture, 
rehabilitated, truck, clearly established federal law, plea negotiation, habeas petition, innocence, reliable, hear, photo 
lineup, contends, argues, pages, bias, pretrial identification, expert testimony, defense counsel, habeas corpus, state- 
court, quotation, lineup

Counsel: 1*11 Andre Verlin Anderson, Pro se.

Robert H. Meyers and Katherian D. Roe, Office of the Federal Defender, for petitioner,[7&|.

Rebekka L. Stumme, St. Louis County Attorney's Office, for respondent.

Judges: Franklin L. Noel, United States Magistrate Judge.

Opinion by: Franklin L. Noel

Opinion

REPORT AND RECOMMENDATION

Petitioner Andre Verlin Anderson has filed a petition for a writ of habeas corpus governed by 28 IJ.S.C. $ 2254. The petition has been referred to the 
undersigned United States Magistrate Judge for a Report and Recommendation pursuant to 28 U.S.C. t? 636 and Local Rule 72.1. Based on that 
review, this Court recommends that Anderson's habeas petition be granted.

I. BACKGROUND

The Minnesota Court of Appeals summarized the facts of Anderson's case as follows:
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On August 19, 2014. [ victim Chad Johnson] was contacted by a friend, whom he knew only as "Steve," who asked [Johnson] to meet him at a 
Subway restaurant in Duluth. "Steve." later identified as Steven Hager, was looking for marijuana and [Johnson] did not have any. [Johnson] gave 
him the phone number of a mutual acquaintance, J.H-S. Later, Hager called [Johnson] to ask for a ride. [Johnson] met Hager and another man, whom 
Hager described as his boyfriend, at the Subway. [Johnson] had never met the other man.

1*21 (Johnson! was driving a pickup truck; 1-lager sat in the front scat, and his companion sat in the back seat. [Johnson] could see them "decently" 
because of a street light and the dome light in his pickup. Hager's companion was about six feet tall, had a beard, was "skinny," and was wearing a 
black hooded sweatshirt.

The two men gave [Johnson] directions on where to drive, ostensibly to find a cigarette pack with drugs in it. On a dark stretch of road, the three men 
got out to search for the cigarette pack using a flashlight from [Johnson]'s phone. Hager's companion called [Johnson] over and while [Johnson] was 
looking on the ground for the cigarette pack, the other man stabbed him a total of 12 times. As the man backed away, [Johnson] ran away from the 
truck and hid in a ditch. After the two men left in his truck, [Johnson] approached a house with a light and asked for help. [Johnson]'s injuries 
included a lacerated liver, lacerated kidney, and a punctured lung. [Johnson] told police before the ambulance came that he had been with "Steve" 
and another man lie did not know, and that this second man had stabbed him. He told the homeowner that his friends had tried to kill him.
[Johnson l's 1*31 truck was later found in a vacant lot in Duluth; the truck had been largely destroyed by fire.

At the hospital, [Johnson] initially gave police no description of Hager or his friend, could provide only a partial address for Hager, and could not 
remember Hager's telephone number. But he stated that it was "Steve's" friend who assaulted him. |.lohnson]’s mother was contacted by J.H-S.. who 
knew Hager's last name and where he lived. J.H-S. drove with police to point out Hager's residence. J.H-S. had seen Hager earlier on the day of the 
assault with a man whom he described as "a thinner male with a scruffy face or scruffy beard." Later, J.H-S. gave police a phone number that he said 
Hager had used to contact him. The number was listed to appellant Andre Verlin Anderson.

Police returned to the address pointed out by J.H-S. and spoke with Hager. Hager admitted that he and Anderson had been picked up by [Johnson] the 
night before. The owner of the house where Hager lived, J.F., said that Hager had been renting a room at her house and that Anderson visited a few 
times because "Steve was dating him." She testified that Anderson had been at her house with Hager on August 19. Her son, T.F., knew 1*41 Hager 
well and had met Anderson, whom he described as Hager's boyfriend. He agreed that Anderson had been with Hager during the day on August 19. 
When police located and arrested Anderson, he had T.F.'s identification card in his wallet.

Police showed [Johnson] a six-person photo lineup that included Anderson's 2011 booking photo. [Johnson] was unable to identify anyone in the first 
photo lineup. After Anderson was arrested, police noted that he looked different from his 2011 photograph, in which he had short hair and was clean­
shaven. Police used Anderson's new booking photo to assemble another six-person photo lineup. When shown the second lineup, [Johnson] identified 
Anderson as his assailant. [Johnson] also picked Hager out of a third photo lineup.

Hager pleaded guilty to arson, aiding and abetting arson, and aggravated robbery'. As part of his plea, he agreed to testify against Anderson, although 
he was worried about testifying because lie was in prison. Anderson had overdosed, and Hager picked him up from the hospital on August 19. Hager 
testified that after spending the day together, he and Anderson went to Subway to meet [Johnson]. At this point in the testimony, Hager 
refused 1*51 to testify and was threatened with contempt. Hager returned later to complete his testimony. Hager said he and [Johnson] chatted as they 
drove, while Anderson was in the back scat. Anderson indicated where they should stop to look for a cigarette pack with drugs. The three men looked 
for the pack; Hager was standing by the truck when he saw Anderson stab [Johnson]. Hager was roughly 15 feet away, and the truck headlights 
illuminated the area. Hager was frightened and got in the truck. Anderson jumped in the passenger side, and Hager "took off." The men planned to 
drive the truck into Lake Superior, but decided to burn the truck instead. Hager and Anderson drove to a vacant lot. put charcoal in the cab. and lit the 
truck on fire. Anderson instructed Hager to leave the windows open. During his testimony, defense counsel impeached Hager with evidence of his 
plea agreement.

In pretrial motions. Anderson's attorney offered the testimony of an expert on the drawbacks of eyewitness identification. The district court refused to 
permit the expert to testify and, when the motion was later renewed during the trial, the district court again refused to permit the witness to testify.

The jury found 1*61 Anderson guilty' of aiding and abetting attempted second-degree murder, aiding and abetting first-degree assault, and aiding and 
abetting motor-vehicle theft, and acquitted him of aiding and abetting third-degree arson.

State v. Anderson, Nos. AI6-0565 and A16-0880, 2017 Minn. App. Unpub. LEXIS 258, 2017 WL 1157882, at *1-2 (Minn. C App. Mar. 27, 
2017) (footnote omitted).

Anderson raised a variety of challenges to his conviction in the state courts: only six are relevant for puiposes of this Recommendation:

First, Anderson argued that "the district court abused its discretion by refusing t strike a juror for cause after the juror stated that she would like to 
hear both sides of the story and that she thought 'we should all speak for ourselves, especially when we're defending ourselves.'" 2017 Minn. App. 
Uiipub. LEXIS 25S, |WL| at *2. According to Anderson, the juror had demonstrated bias by indicating that she would hold against him any 
invocation of his Filth Amendment right: to avoid self-incrimination at trial and had not been adequately rehabilitated of that bias by later 
questioning.
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Second, Anderson argued that the photograph-lineup procedures used by police when questioning victim Johnson were unduly 
suggestive. See Anderson. 2017 Minn. App. Unpub. LEXIS 258, 2017 WL 1157882, at *4-5 Johnson was shown two arrays that included 
Anderson's photograph, with only Anderson's picture appearing in both 1*71 of those arrays: Johnson failed to identify Anderson in the first array, 
but did pick him out of the second. Anderson argued that Johnson had not recalled his visage from the scene of the crime but merely remembered 
while viewing the second array that Anderson had appeared in the first array as well and therefore must be the suspect. Further, argued Anderson, his 
photograph in the second lineup differed somewhat from the other pictures, being cropped more tightly and lacking in clarity. Finally, Anderson 
argued that the officers conducting the lineup varied in other respects front best practices, as demonstrated by the fact that St. Louis County soon 
thereafter enacted policies regarding photographic lineups that differed from the procedures used in Anderson's case.

Third. Anderson argued that the trial court prevented him from presenting a complete defense, and thereby violated his federal constitutional rights, 
"by refusing to permit expert testimony about the shortcomings of eyewitness identification." 2017 Minn. Ann. Unnub. LEXIS 258. |\VL at *5. The 
trial court had concluded that the proffered testimony "would unduly prejudice the State because it would unfairly create an aura of special reliability 
and trustworthiness for 1*81 purported expert testimony that is actually nothing more than common sense and common knowledge challenges to 
eyewitness identification testimony, already available to lay jurors." Id.

Fourth. Anderson argued that the trial court "deprived him of his constitutional right to a fair trial by refusing to let him produce evidence of prior 
plea negotiations that the state had with co-defendant Hager." Anderson, 2017 Minn. App. Unpub. LEXIS 258,2017 WL 1157882, at *7. Evidence 
of the final plea agreement entered by Hager was introduced at trial, but not evidence of the negotiations that preceded that agreement; Anderson 
contends that the exclusion violated his federal constitutional rights.

Fifth, Anderson argued that the district court should not have allowed the prosecution to recall Hager as a witness after Hager had stopped responding 
to questioning when first placed on the stand. See id.

Sixth, Anderson argued that the district court erred in denying his motion for an acquittal, as the evidence at trial (he says) was insufficient to 
convict. See id.

Those arguments now encompass the six grounds for relief presented in Anderson's petition for a writ of habeas corpus. See Petition at 5-24 [ECF 
No. 1], Each claim was rejected by the Minnesota Court of Appeals 1*91 on its merits; the Minnesota Supreme Court declined review of the case.
For the reasons explained below, this Court concludes that the decision of the Minnesota Court of Appeals regarding the admission of witness 
Johnson's photo ID of Defendant was contrary to, or involved an unreasonable application of. clearly established federal law as determined by the 
Supreme Court. See 28 U.S.C. $ 2254(d)(1). Accordingly, this Court recommends granting Anderson's habeas cotpus petition. The court rejects all of 
Anderson's other claims.

II. ANALYSIS

A. Standard of Review

The Antiterrorism and Effective Death Penalty' Act of 1996 ("AEDPA") governs this Court's review of Anderson's habeas corpus petition. The 
relevant portion of AEDPA, 28 U.S.C. § 2254(d). provides that:

An application for a writ of habeas coipus on behalf of a person in custody pursuant to the judgment of a State court shall not be granted with respect 
to any claim that was adjudicated on the merits in State court proceedings unless the adjudication of the claim —

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the 
Supreme Court of the United States: or

(2) resulted in a decision that 1*101 was based on an unreasonable determination of the facts in light of the evidence presented in the State court 
proceeding.

In Williams v. Tavlor. 529 U.S. 362, 120 S. Ct. 1495. 146 L. Ed. 2d 389 (2000). the United Slates Supreme Court discussed 8 2254(d)(1) and how it 
should be applied by the federal district courts. The Supreme Court recognized that

a state-court decision can be "contrary to" this Court's clearly established precedent in two ways. First, a state-court decision is contrary' to this 
Court's precedent if the state court arrives at a conclusion opposite to that reached by this Court on a question of law. Second, a state-court decision is 
also contrary to this Court's precedent if the state court confronts facts that are materially indistinguishable from a relevant Supreme Court precedent 
and arrives at a result opposite to ours.

Id. at 405.
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"Under the 'unreasonable application' clause, a federal habeas court may grant the writ if the state court identifies the correct governing legal 
principle from [the Supreme] Court's decisions but unreasonably applies that principle to the facts of the prisoner's case." hi at 413. The Supreme 
Court also explained that

[a] federal habeas court making the "unreasonable application" inquiry should ask whether the state court's application of clearly 1*111 established 
federal law was objectively unreasonable. ... [A] federal habeas court may not issue the writ simply because that court concludes in its independent 
judgment that the relevant state-court decision applied clearly established federal law erroneously or incorrectly. Rather, that application must also be 
unreasonable.

Id. at 409, 411.

A writ of habeas corpus may also be available where the state court's resolution of a prisoner's criminal case is "based on an unreasonable 
determination of the facts in light of the evidence presented in the State court proceeding." 28 LJ.S.C. S 2254fd)(21. In other words, habeas relief can 
be granted if the conviction is based on findings of fact that could not reasonably be derived from the state court evidentiary record. When reviewing 
a state court decision, however, "a federal court. . . presumes that the state court's factual determinations are correct: this presumption may be 
rebutted only by clear and convincing evidence." Lee v. Gammon. 222 F,3d 441, 442 (8th Cir. 20001. In addition, 28 U.S.C. i> 2254(e)! 1) provides 
that

[i]n a proceeding instituted by an application for a writ of habeas corpus by a person in custody pursuant to the judgment of a State court, a 
determination of a factual issue made by a 
presumption of correctness by clear and convincing evidence.

"AEDPA .. . imposes a highly deferential standard for evaluating state-court rulings and demands that state-court decisions be given the benefit of 
the doubt." Renicov. Lett. 559 IJ.S. 766, 773, 130 S. Ct. 1855. 176 L. Ed. 2d 678 (20101 (citations and quotations omitted). Habeas relief cannot be 
granted unless the petitioner has identified and substantiated a specific error committed by the state courts. Moreover, the petitioner must show that 
the state courts committed the type of error that is actionable under ii 2254, as that statute has been interpreted by the Supreme Court. Finally, the 
petitioner "must show that the state court's ruling on the claim being presented in federal court was so lacking in justification that there was an error 
well understood and comprehended in existing law beyond anv possibility for fairminded disagreement." Harrington v. Richter. 562 U.S. 86, 131 S. 
Ct. 770. 786-87. 178 L. Ed. 2d 624 (2011).

B. Ground One — Juror Bias

The following colloquy took place during voir dire:|2&|

DEFENSE: Let's talk about the presumption of innocence. Mr. Anderson, the law presumes Mr. Anderson is innocent. Fie does not have to prove his 
innocence. The State has the only burden. We've talked about this already, it's an important 1*131 concept. As important as that concept are the rights 
that are attached to Mr. Anderson's right to be here today. Obviously, he has a right to a jury trial. He's here because of that. He also has a right to 
remain silent. . . .

lias anybody here ever . . . had to listen to either two children, or maybe two people on a team, or people, co-workers at work, something happens 
and you have to listen to both sides, right? And you have to make a decision. That's not what's going happen [sic]. It's not the law. It's not the law 
here. The inference in what those situations is is that you're listening to both sides, that both sides have to say what happened. Again, the State has the 
only burden.

Mr. Anderson has zero burden. He does not have to say a thing. He does not have to testify. Does not have to provide any witnesses. Nothing. So you 
would not be, if Mr. Anderson chose not to testify. If his attorneys advised him not to testify, or for any reason he was not on that stand, you would 
not be hearing from Mr. Anderson. And the State, the law allows for that. The law is absolutely clear. Is there anyone here, anyone here, keep this in 
mind, because this is a
they could render a verdict of not guilty? (No response) Now I want you to think about that for a second. Would you say, look, I would want to hear 
from Mr. Anderson. 1 would need to know his side of the story. Is there anybody who feels that way, they could not enter a not guilty without hearing 
from Mr. Anderson first? Ms. [Juror?] ...

THE JUROR: Yeah, 1 would need to hear both sides.

DEFENSE: Okay. And that's fair for you to say that, because quite honestly, you're not alone in the world. There are a lot of people who feel that 
they would need to hear both sides.

THE JUROR: Yes.

Appendix D



DEFENSE: But, what if the Court told you, arid if you were selected as a juror the Court would tell you, that the defense does not have to put on a 
side and that you are not to have that question in your mind when you're going back to the jury room? Would you be able to set that aside and say, 
okay, well, the Court told me not to do it, or would that be on your mind?

THE JUROR: I don't know.

DEFENSE: Do you think you would — so what you're saying to me is, what I'm hearing is that you would not be able to put aside the fact

THE JUROR: 1 think we should all speak for ourselves, especially when we're defending ourselves.

DEFENSE: Okay. And thank you for saying that because remember that defendant is not defending himself. He does not have attorneys defending 
him. He has the State prosecuting him, and the State has the only burden. So it's not to think of what the defense is doing or what the defendant has 
done to defend himself, but rather what the prosecution, they have brought the charges against Mr. Anderson. That is why they, the State, have the 
only burden.

So, now, does — I really appreciate Ms. [Juror], you bringing, you discussing this with me. Is there anybody here after hearing Ms. [Juror] say that 
think that maybe they think the same way? . . .

What if the Court told you, what if the Court told you that you cannot think of that? You have to set that thought aside? You cannot hold Mr. 
Anderson to expecting to hear from him, because then it's not what is required. What is required is the State must prove the case. The defense has no 
case that they have to prove or

And Ms. [Juror], I heard that you would have difficulty setting it aside?

THE JURQR: 1 believe that I would, yes. 1 would have a difficulty.. ..

[Defense counsel then asked for the prospective juror at issue and one other prospective juror to be excused]

THE COURT: [Prosecutor], your position with regard to the challenge?

[PROSECUTOR[3&[]: Your honor, I oppose the challenge. J would request an ability to ask some additional questions of the two jurors. I'm a little 
unclear as to what their responses were and the ability or the willingness of them to follow the law.

THE COURT: You may question each of these jurors for the purposes of making a record toward challenging for cause.

PROSECUTOR: So I'll pick on Ms. [Juror] first

So, what we're trying to get the core answer that 1 think everyone needs to know in this system is this: The j udge is going to gi ve you at the 
conclusion of the case, a whole bunch of instructions. And contained within those instructions is the law. He will read to you, [t]his is the law. Will 
you be able to follow that law, even though you think maybe it should be different? Does that make sense? Am I asking the question in a way that 
makes 1*171 sense?

THE JUROR: It kind of does, but no, I'm missing something.

PROSECUTOR: Okay. Judge DeSanto is going to read to you the law.

THE JUROR: Um-hum.

PROSECUTOR: And your requirement as a juror, even no matter what you think of that law, is that you have to follow it. You have to look at that 
law, we're going to give it to you on a piece of paper, you'll be able to read it, you'll be able to think about it and apply it. Wil l you follow that law?

THE JUROR: Well, yeah, I would follow that.

PROSECUTOR: Okay.

THE JUROR: However, 1 don't know that 1 could, you know, 1 don't know the right word to use, let it not interfere with my perception of what just 
happened.
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PROSECUTOR: Sure. And I think the tough part with this question is that we as individuals, as human beings, cannot ever 100 percent guarantee 
anything, right? Would you agree with that?

THE JUROR: I agree.

PROSECUTOR: But what I think 1 hear you saying is you would do your best to follow the law no matter what your individual feelings may be on 
the subject?

THE JUROR: To follow the law, yes.

PROSECUTOR: To apply — sorry to interrupt you. To apply the law that Judge DeSanto reads in this case, is that?

THE JUROR: I can do that. But I cannot 1*181 guarantee

PROSECUTOR: Sure.

THE JUROR: — that my own individual won't apply.

PROSECUTOR: But you would do your best as a juror?

THE JUROR: Definitely. . . .

THE COURT: If you listen to my original instructions to the whole panel here when you came in here this morning, I've really already given you this 
law, and I’m going to repeat it for you.

The defendant, that's Mr. Andre Anderson, is presumed innocent. In order for you to find Mr. Anderson, the defendant, guilty, the State — and I'm 
going to add the word "alone," the State alone must prove his guilt. The defendant, Mr. Anderson, does not have to prove his innocence. The 
presumption of innocence remains with the defendant unless and until the defendant has been proven guilty beyond a reasonable doubt by evidence 
admitted in this trial. You can only base your verdict on evidence that is received during the trial and he is presumed innocent. Can you follow that 
law?

[A discussion between the trial court and another prospective juror takes place.]

Ms. [Juror]? . . . Same question. That the law that you have heard and that 1 will give you, perhaps even in a little expanded fashion if you're a juror 
on this case at the end of the trial, is 1*191 the law I've already given you in this regard.

THE JUROR: Correct.

THE COURT: And that is that: the defendant, Mr. Andre Anderson, is presumed innocent.

THE JUROR: Um-hum.

THE COURT: In order for you to find the defendant guilty, the State alone must prove his guilt. The defendant does not have to prove his innocence. 
The presumption of innocence remains with Mr. Anderson, the defendant, unless and until the defendant has been proven guilty beyond a reasonable 
doubt by evidence admitted in this trial.

Will you follow that law in your deliberation if you're a juror, even if you disagree with it?

THE JUROR: To the best of my ability.

THE COURT: All right. The challenges for cause are respectfully denied.

DEFENSE: Thank you, Judge.

And respectfully, I'm going to ask the Court if we could reconsider after we had a brief moment at the bar? . . .

[A discussion off-the-record at the bar takes place, followed by a short recess.]
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THE COURT: At the risk of being overbearing, and I'm not trying to be overbearing, can you tell me that you can put aside your own personal 
opinion about wanting to hear front the defendant and decide the case only on the evidence presented in court, even if it does not include 1*201 the 
defendant testifying?

THE JUROR: Yes.

THE COURT: And can you tell me, again, under oath that you can set. aside any personal opinion that is different than the law 1 just read to you 
earlier and decide the case solely on the facts with other jurors that you decide them to be, and the law precisely as I give it to you, can you do that?

THE JUROR: Yes.

THE COURT: You can tell me that under oath.

THE JUROR: I am telling you that under oath.

Pet. Ex. AA-J3 at 141-45 [ECF No. 3-6].[^The prospective juror was empaneled and participated in Anderson's trial.

Anderson argued on direct appeal that the juror demonstrated during voir dire that she could not hear the case without prejudice to his substantial 
rights and therefore should have been struck for cause, The Minnesota Court of Appeals, relying on prior opinions of the Minnesota Supreme Court 
and Minnesota Rule of Criminal Procedure 26.02. reviewed the trial court's decision not to strike the jurors for an abuse of discretion. See Anderson, 
2017 Minn. App. Unpub. LEXIS 258, 2017 WL 1157882, at *2-4. Using a "two-step process" laid out in earlier state-court opinions — first, did 
the juror express "actual bias"? Second, if so, was the juror properly rehabilitated? — the Minnesota Court of Appeals determined that even if the 
juror's preliminary comments had expressed actual 1*211 bias regarding Anderson's right not to testify, "she was sufficiently rehabilitated because 
she 'unequivocally' stated that she would follow' the judge's instructions and that she was making that assurance under oath." 2017Minn. App. 
Unnub. LEXIS 258 [WL] at *3-4 (quoting State v. Fraea. 864 N.W.2d 615. 623 (Minn. 201511. In Ground One of his habeas petition, Anderson 
argues that this finding amounted to an unreasonable application of clearly established federal law.

"Because 'courts presume that a prospective juror is impartial,' establishing juror partiality is a high hurdle." United States v. Needham. 852 F.3d 830. 
839 (8th Cir. 2017) (quoting Moran v. Clarke. 443 F.3d 646. 650 (8th Cir, 2006)1. "The standard [is] . . . whether the juror’s views would prevent or 
substantially impair the performance of [her] duties as a juror in accordance with [her] instructions and [her] oath." Waimvrisht v. Witt 469 U.S. 412, 
433. 105 S. Ct. 844. 83 L. Ed. 2d 841 (19851 (quotations omitted). "Essentially, to fail this standard, a juror must profess [her] inability to be 
impartial and resist any attempt to rehabilitate [her] position." Needham, 852 F.3d at 839 (quotation removed).

It was reasonable for the Minnesota Court of Appeals to conclude, on the facts before it, that even if the juror had initially expressed actual bias 
against Anderson's potential invocation of his constitutional rights, she had been thoroughly rehabilitated of that bias by the end of voir dire. The 
juror's questioning followed 1*221 "the usual course of voir dire examination in which a juror expresses some reservations, but upon questioning 
resolves doubt and asserts that he or she can put preconceptions or prior experiences aside and impartially decide the case based on an open-minded 
and fair consideration of the applicable law and evidence." United States v. Mitchell. 568 F.3d 1147. 1155 (9th Cir. 2009) (J. Thomas, 
dissenting); accord Patton v. Yount. 467 U.S. 1025, 1038-39. 104 S. Ct. 2885. 81 L. Ed. 2d 847 (1984) ("The testimony of each of the three 
challenged jurors is ambiguous and at times contradictory. This is not unusual on voir dire examination ... ."). The prospective juror began by 
confessing that she would prefer to hear testimony from the defendant, later vowed to fulfill her obligations to the best of her ability', and concluded 

• by confirming, entirely without vacillation, that she could follow the law as instructed by the judge. Far from resisting rehabilitation, the juror fully 
acquiesced in it.

Anderson's arguments as to why the refusal to strike the juror for cause amounted to constitutional error are not compelling. First, Anderson points to 
Minnesota case law stating that "a juror is not rehabilitated if he or she is equivocal when given the opportunity to express his or her sentiments in his 
or her own words." State v. Janssen. No. A17-0194. 2018 Minn. Add. Unpub. LEXIS 246, 2018 WL 1569775. at *2 (Minn. Ct. App. Apr, 2,
2018) 1*231 . Anderson argues that when initially explaining her position, the juror expressed only that she would try to follow the judge's 
instructions regarding the law but might have difficulty doing so. Not until the juror's responses because truncated did her position seem to become 
unequivocal; had she been invited to expound on her beliefs, argues Anderson, the juror might have reverted to equivocation. But the juror retained 
the opportunity throughout questioning to express her thoughts however she wished. Never was the juror shepherded towards abbreviated or 
simplified answers. That the juror's later answers were short, clear, and unequivocal does not mean that she did not have the opportunity to express 
more complex views; rather, it shows that she had come to fully understand her appropriate role as a juror.

Second, Anderson contends that the juror's responses showing rehabilitation came only in response to leading questions from the prosecutor and trial 
judge. The Minnesota Supreme Court has found that, when surrounded by equivocal answers, a lone single-word response by a juror to a leading

did not respond unequivocally once that she would follow the law as instructed, but many times. More importantly, though, whether the Minnesota 
Court of Appeals was mistaken in finding that the rehabilitation questioning was improper under Fraga is not the question before the Court, as "it is 
not the province of a federal habeas court to reexamine state-court determinations on state-law questions." Estelle v. McGuire. 502 U.S. 62, 67-68.
112 S. Ct. 475. 116 L. Ed. 2d 385 (1991). Anderson has not cited (and this Court has not found) any federal case, much less a case from the United 
States Supreme Court, standing for the proposition that a juror See 28 U.S.C. cannot be rehabili tated through the use of leading questions.|5&[ §_
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2254(dXn. Indeed, questioning of a far more leading nature than that used during voir dire at Anderson's trial has been found by federal courts to 
adequately demonstrate juror impartiality. See United Slates v. Sloan. 492 F.3d 884. 892 & n,3 (7th Cir, 20071 (rejecting claim that the defendant was . 
denied his right to an impartial jury while acknowledging that "[tjhe better practice is for the district court to ask non-leading questions when 
examining a juror for bias.").

Third, Anderson nitpicks the language used by the trial judge 1*251 while questioning the juror, arguing for example that the judge should have 
asked whether the juror would set aside her preconceived notions, rather than whether she can or could set aside those notions. The distinction 
borders on the metaphysical. In context, the juror's answers are clear that she was responding not to the notion that she was capable of following 

j, instructions in some abstract sense, but that she would actually do so during the course of the trial. At the very least, the Minnesota Court of Appeals 
acted reasonably in concluding as reading the juror's responses as saying as much.

The Minnesota Court of Appeals acted reasonably in denying Anderson's claims of juror bias. Ground One does not entitle him to habeas relief.

C. Ground Two — Photographic Lineups

Victim Johnson was shown a photographic array on August 20. 2014. Among the pictures used in that array was a booking photograph taken of 
Anderson in 2011, three years before the crimes at issue. In the photo, Anderson had no beard and relatively short Johnson did not identify Anderson 
(or hair. See Petitioner Exhibit at 4 [ECF No. 43].|6&| anyone else) as the culprit during that presentation.

Two days later, Anderson 1*261 was shown another array. Anderson's photograph was again included, but this time, the older picture was replaced 
with a much more recent booking photograph that showed Anderson with a beard and moderate-length hair. See Pet. Ex. L-M at 4 [ECF No. 3-4j. 
None of the other persons included in the first array were again included in the second, as they had been replaced by pictures of individuals who, like 
Anderson in 2014, had beards and moderately long hair. Id. at 2-9. Johnson this time tabbed Anderson as the offender. That Johnson identified 
Anderson from the second array was admitted into evidence at trial through Johnson's testimony on direct examination by the prosecution. See Pet. 
Ex. AA-.I.I at 190.

Anderson argued before the Minnesota Court of Appeals, as he does in Ground Two of his habeas corpus peti tion, that the array procedures 
employed by police were impermissibly suggestive and that the admission of Johnson's pretrial identification violated his due-process rights. 
Anderson's claim that the second array was impermissibly suggestive rested on three prongs. First, Anderson argued that police should not have 
shown Johnson two arrays in so short a time with only his picture repeated; it was only natural, claims Anderson, that 1*271 Johnson would have 
selected the picture of the person that he had already been shown in the first array, as Johnson would believe the lone repeate'd person to be the 
suspect. Second, Anderson argued that the pictures within the second array marked him as different; only his photograph did not show his shoulders 
or torso, and his picture was of a lower quality' than the others in the array. Third, Anderson argued that the manner in which the array was presented 
to Johnson varied in certain respects from policies later implemented by St. Louis County: the procedure was not double-blind (the officers who 
showed Johnson the second array knew which picture was Anderson's and that Anderson was the suspect), Johnson did not give a physical 
description of the assailant before the array was shown to him, and Johnson paged through the photographs rather than giving a yes-or-no answer 
after each photograph was shown individually.

The Minnesota Court of Appeals employed a two-part test in determining whether Johnson's identification of Anderson should have been excluded, 
consistent with Simmons v. United States. 390 U.S. ill. 381.88 S. Ct. 967. 19 L. Ed. 2d 1247 (1968): and Manson v. Brathwaite. 432 U.S. 98. 104. 
97 S. Ct, 2243. 53 L. Ed. 2d 140 (19771. See Anderson. 2017 Minn. App. Uiipub. LEXIS 258, 2017 WL 1157882, at *4 (citing Slate v. Ostrem. 
535 N.W,2d 916. 921 (Minn. 19953: accord United States v. Whitewater. 879 F.3d 289. 291-92 (8th Cir, 2018V). "First, the court consider|ed] 
whether the procedure unfairly singles a defendant 1*281 out for identification. Second, even if the procedure was suggestive, the court considered] 
whether it may be reliable under the totality of circumstances." Anderson, 2017 Minn. App. Unpub. LEXIS 258, 2017 WL 1157882, at 
*4 (citations omitted).

The appellate court concluded that the procedures employed by police were permissible under each of the two prongs. Although Anderson's picture 
had been shown in both arrays, the Minnesota Court of Appeals noted (seemingly with approval) that the trial court had found that "the two photos of 
Anderson were so distinctively different that it was not unduly suggestive." Id. There were differences among the photos used in the second array, 
but "the photos used were of reasonably similar individuals" and "the six photos in the photo lineup were similar enough so as not to be unnecessarily 
suggestive." Id. The procedures employed differed somewhat from the policies later put in place by St. Louis County, but, concluded the Minnesota 
Court of Appeals, sufficient safeguards were employed to ensure that the procedures were not unduly suggestive:

| Johnson] was instructed prior to looking at the photo lineups that he did not have to identify anyone, a suspect might not be included in the lineup, 
and he was not to guess. 1*291 When [Johnson] did not identify Anderson in the first photo lineup, no attempt was made to encourage him to do so. 
Although a double-blind procedure may be the preferred method for presenting a photo lineup, nothing in this record reflects that the officer showing 
the photos attempted to influence [Johnson],

Id.
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The Minnesota Court of Appeals then found that even if the lineup had been impermissibly suggestive, the identification was reliable under the 
circumstances and therefore admissible under the second prong:

[T]he identification of Anderson as [Johnson]'s assailant did not rest solely on [Johnsonj's photo identification. [Johnson] identified his assailant as 
"Steve's boyfriend." J.H-S. identified "Steve" as Hager and said that he had seen Hager with a tall, skinny man. Hager's roommates, J.F. and T.F.. 
identified Hager's boyfriend as Anderson, a tall, thin man. J.H-S. gave police a phone number that Hager used when he contacted J.H-S. on August 
20, and that phone number was registered to Anderson. Police obtained the 2011 booking photo of Anderson based on this information. All of this 
occurred before the photo lineup was 
circumstances, the pretrial photo identification was reliable. Therefore, the district court did not err by admitting the pretrial identification evidence.

2017 Minn. Am). Unpub. LEXIS 258 [WL] at *5.

Anderson argues that both conclusions amounted to "an unreasonable application of... clearly established Federal law, as determined by the 
Supreme Court of the United States." 28 U.S.C. S 2254(d)(2). This Court agrees. Although the Minnesota Court of Appeals correctly identified the 
federal case law controlling on the issues, its application of that case law was unreasonable.

First, it was unreasonable for the Minnesota Court of Appeals to conclude that the procedures employed by police were not unduly suggestive. As 
prohibited by Simmons and its progeny, the lineup procedures used to elicit a response from Johnson carried "a very' substantial likelihood of 
irreparable misidentification." Simmons. 390 IJ.S. at 384: see also Neil v. Biseers. 409 IJ.S. 188. 93 S. Ct. 375, 381. 34 L. Ed. 2d 401 
(1972) (citing Simmons). Although "there is nothing per se impermissible about placing the same suspect in two different identification 
procedures," United States v. Griffin. 493 F,3d 856, 865 (7th Cir. 2007) (quotation omitted), the short length of time (two days) between when 
Johnson was shown the first and second photo arrays, coupled with only Anderson's photograph being 1*311 repeated in the arrays, was enough by 
itself to render "very substantial" the likelihood that Anderson would be identified by Johnson as the culprit regardless of whether he had any 
involvement in the crimes. Simmons. 390 IJ.S. at 384. The other irregularities identified by Anderson in the procedures used — that the police giving 
the arrays knew the identity of the suspect; that Anderson's photograph differed in certain respects from the others in the second array; that Johnson 
did not provide a description of the culprit before the arrays were presented — further exacerbate that initial, critical error in presenting consecutively 
the arrays featuring Anderson in so short a period of time.

Also unreasonable was the conclusion of the Minnesota Court of Appeals that Johnson's identification of Anderson was reliable under the totality of 
the circumstances, even if the procedures used to procure that identification were unduly suggestive. The Supreme Court has identified "the factors to 
be considered in evaluating the likelihood of misidentification" as including "the opportunity of the witness to view the criminal at the time of the

I, the level of certainty demonstrated by the 
witness at the confrontation, and the length of time between the crime and the confrontation." Biseers. 409 IJ.S. at 199-200. Each of these factors 
focuses on the knowledge of the person whose identification of the alleged culprit is being questioned: Did the witness view the perpetrator clearly at 
the time of the offense? Did the offense occur recently, or might the memory of the witness have eroded before the identification was made? Did the 
witness describe the criminal prior to the identification? Did the witness demonstrate, certainty in his selection?

I*

By contrast, in finding that Johnson's identification of Anderson was reliable under the circumstances, the Minnesota Court of Appeals focused not 
on whether Johnson w'ould have been likely to identify Anderson's picture regardless of the suggestiveness of the procedures employed by police, but 
on whether there was reason to believe, apart from Johnson’s identification, that Anderson committed the crimes. This confuses the Biggers inquiry 
with harmless-error analysis. The Minnesota Court of Appeals might have identified the factors it cited to support a conclusion that admitting 
Johnson's identification 1*331 of Anderson, even if erroneous, was not unduly prejudicial, as the jury would inevitably have found Anderson guilty 
on the strength of other evidence pinning Anderson to the crime. See, e.g.. United Slates v. Gonzalez-Lopez. 548 U.S. 140. 148. .126 S. Ct. 2557. 165 
L. Ed. 2d 409 (2006) (noting that "trial errorfs] .. . may be quantitatively assessed in the context of other evidence presented in order to determine 
whether [they were] harmless beyond a reasonable doubt." (quotation omitted)); United States v. Sanders. 708 F.3d 976, 988-89 (7th Cir.
2013) (finding that a supposed error regarding the admission of identification evidence w'as a trial error subject to harmless-error analysis). But the 
reasons given by the Minnesota Court of Appeals are not an adequate basis to conclude that Johnson would have been likely to have given an 
accurate identification of the culprit regardless of the procedures used by the police.

In reviewing whether the rejection of this claim by the Minnesota Court of Appeals "involved an unreasonable application of clearly established 
federal law," this Court must "review the decision reached in state court proceedings, but not the quality of the reasoning process." Dansbv v. Hobbs. 
766 F.3d 809. 830 (8th Cir. 2014) (citing Williams v. Roper, 695 F.3d 825. 833-3778lh Cir. 2012)): accord Gillv. Mectisker. 633 F.3d 1272. 1292 
111 tli Cir. 2011). Not only was the reasoning of the Minnesota Court of Appeals askew in determining whether Johnson's pretrial identification 
of 1*341 Anderson was reliable under the circumstances, but its conclusion was unreasonable as well. Recall the factors identified by the Supreme 
Court as indicating an identification's reliability: "the opportunity of the witness to view the criminal at the time of the crime, the witness' degree of 
attention, the accuracy of the witness' prior description of the criminal, the level of certainty demonstrated by the witness at the confrontation, and the 
length of time Biggers. 409 U.S. at 199-200. Although not between the crime and the confrontation ."|7ifc| much time passed between the crime and 
the confrontation, the other factors identified by Biggers are either unknown or point strongly in favor of finding Johnson's pretrial identification to 
be unreliable. Johnson testified about being under the influence of heroin on the night of the crime. See Pet. Ex. AA-.I.1 at 199. The person who 
stabbed Johnson was unknown to him prior to the crime and sat behind Johnson during the drive to the location where he was assaulted. The stabber's 
head and face were obscured with a hood much of the time, including during the assault. The record reflects no expression of confidence made by

that the identification was reliable. Moreover, the prosecutor never asked Johnson to make an in-court identification.
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Having concluded that the Minnesota Court of Appeals unreasonably held that admission of the pretrial identification made by Johnson was not error, 
this court must now decide whether the error was harmless. In making that decision, the Supreme Court has directed lower courts considering habeas 
petitions from state prisoners to apply the standard it adopted in Kotteakos v. United Stales, 328 U.S. 750, 66 S. Ct. 1239, 90 L. Ed. 1357 (1946) for 
direct appeals in federal criminal cases. Brecht v. Abrahamson, 507 U.S. 619. 639, 113 S. Ct. 1710. 123 L, Ed. 2d 353 (1993) (quotation omitted); see 
also Fn’v. Pliler. 551 U.S. 112. 116-20, 127 S. Ct. 2321, 168 L. Ed. 2d 16 (2007) (finding that Brecht standard applies even where state court fails to 
recognize error by trial court or apply harmless-error analysis). To apply that standard, the habeas court must decide whether the error had a 
"substantial and injurious effect or influence in determining the jury's verdict." 507 U.S. at 639.

As Justice Stevens observed in his Brecht concurrence.

"The habeas court cannot ask only whether it thinks the petitioner would have been convicted even if the constitutional error had not taken
place. Kotteakos is full of warnings to avoid that result. It requires a reviewing 1*361 court to decide that, 'the error did not influence the jury'. .. and
that, 'the judgment was not substantially swayed by the error . ...'"

Id. at 642 (Steven, J, concurring).

H ere, the focus of Anderson's trial was the identity' of Johnson's assailant. As the prosecutor observed in opening statement, the question for the jury 
was, "Who did this?" (Tr. 253). While defense counsel had an opportunity to highlight the weaknesses of the identification,jg&[ in light of the 
prosecutor's repeated reference to the erroneously admitted identification in closing argument, this court is unable to conclude that the error did not 
have a "substantial and injurious effect or influence in determining the jury's verdict." See Pet. Ex. AA-J.I at 203-06.

Because the court cannot conclude that the admission of Johnson's pretrial identification did not have a "substantial and injurious effect or influence 
in determining the jury's verdict," Brecht. 507 U.S. at 639 (quotation omitted), this Court recommends, that as to the claim set forth in Ground Two, 
the petition be GRANTED and that Anderson's judgment and sentence be vacated. This Court further recommends that Anderson be released unless 
the State of Minnesota takes affirmative steps to reinstitute a 
are vacated.

D. Ground Three — Rejected Expert Testimony

Both before and during trial, "Anderson moved in limine for permission to call Dr. Ralph Haber, an expert in the psychology of memory' and the 
limitations of eyewitness identification." Anderson. 2017 Minn. App. Unpub. LEXIS 258, 2017 WL 1157882, at *5. "The district court refused to 
permit Haber to take the stand, concluding that Haber's testimony would unduly prejudice the State because it would unfairly create an aura of special 
reliability and trustworthiness for purported expert testimony that is actually nothing more than common sense and common knowledge challenges to 
eyewitness identification testimony, already available to lay jurors." Id. The Minnesota Court of Appeals found that the trial court did not abuse its 
discretion in excluding Haber's testimony.

In Ground Three of his habeas petition, Anderson argues that the refusal to allow Haber to testify prevented him from putting on a complete defense 
and thereby infringed his federal constitutional rights. The parties spend most of their briefing on this issue bickering over whether the rejection of 
the expert testimony was justified as a 
may not be granted relief unless the decision of the Minnesota Court of Appeals "was contrary to, or involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme Court of the United States." 28 U.S.C. ti 2254(d)(1) (emphasis added); accord Estelle. 502 
U.S. at 67-68. He cannot. "[Ejven if it is proper to admit expert testimony on eyewitness identification, 'there is no federal authority for the 
proposition that such testimony must be admitted.'" Williams v. Merkle. 94 Fed. App'x 562. 564 (9th Cir. 2004) (per curiam) (quoting United States v. 
Langford. 802 F,2d 1176, 1.179 (9th Cir, 1986)): accordScliroederv. Premo. 712 Fed. App'x 638. 641 (9th Cir, 2017) (per curiam); Thomas v. 
Heidle. 615 Fed. App'x 271, 282-83 (6th Cir. 20151 (collecting cases and noting that "the Supreme Court has not announced any clearly established 
law that would l icense us to grant habeas relief here even if we detected the kind of error that would merit reversal on direct appeal.").

i, Anderson

Because Anderson cannot demonstrate that the rejection of the proffered expert testimony amounted to a violation of "clearly establ ished Federal 
law, as determined by the Supreme Court of the United States," 28 U.S.C. $ 2254(d)( 1), Ground Three must be denied.

E. Ground Four-Evidence, of Plea Negotiations

the events at issue. During cross-examination, Hager was asked extensively about the details of his plea agreement. Anderson also sought admission 
of See Pet. Ex. LL-QQ at 52-60 [ECF No. 3-9].|9ifc| documents related to the negotiations of that plea agreement, contending that those materials 
tended to show further that Hager had been incented by the government to testify against him. The trial court, acting pursuant to Rule 410 of the 
Minnesota Rules of Evidence, J0i prohibited the introduction of documents related to plea negotiations. See The Minnesota Court of Appeals
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determined that Pet Ex. KK at 9-10 [ECF No. 3-71.|ll&[ "|t]he district court did not abuse its discretion by refusing to permit Hager to be impeached 
with evidence of prior, rejected plea negotiations." Anderson, 2017 Minn. App. Unpub. LEXIS 258, 2017 WL 1157882, at *7. In Ground Four of 
the habeas petition, Anderson argues that the exclusion of evidence related to plea negotiations violated his constitutional right to due process by 
inhibiting his ability to put on a full defense.

" In the habeas context, 'questions regarding admissibility of evidence are matters of state law."' Garcia v. Mathes. 474 F.3d 1014, 1017 (8th Cir, 
2007) (quoting Rousan v. Roper, 436 F.3d 951,958 (8th Cir. 2006)). Errors purely of state law are not cognizable on federal habeas corpus

on a specific
constitutional protection or are so prejudicial as to amount to a denial of due process." Bucklew v. Luebhers. 436 F.3d 10.10. 1018 (8th Cir. 2006). Put 
another way, Anderson many not bring federal habeas claims alleging that exclusion of evidence related to plea negotiations was not required 
under Minnesota Rule of Evidence 410 or that the exclusion was otherwise contrary to state law; he must instead show that the exclusion amounted 
to a violation of his federal constitutional rights. 12&

review. See, e.g., Kim r. Kelley, 797 F,3d 508. 512 (8th Cir. 2015). ".

"While the Constitution . .. prohibits the exclusion of defense evidence under rules that serve no legitimate purpose or that are disproportionate to the 
ends that they are asserted to promote, well-established rules of evidence permit trial judges to exclude evidence if its probative value is outweighed 
by certain other factors such as unfair prejudice, confusion of the issues, or potential to mislead the jury." Holmes v. South Carolina, 547 U.S. 319. 
326. 126 S. Ct. 1727, 164 L. Ed. 2d 503 (2006). Judges may reasonably exclude evidence "that is only marginally relevant to the defense." Miles v. 
Minnesota. No. 08-CV-l 174 (P.IS/SRN). 2008 U.S. Dist. LEXIS 57330. 2008 WL 2967342, at *4 (P. Minn. July 25. 2008) (citing Holmes. 547 1J.S. 
at 326-27).

Here, Anderson contends that the evidence of Hager's prior plea negotiations was essential to establishing that Hager had specific incentives to 
testify' 1*411 against hint — i.e., that he had agreed to offer testimony against Anderson in return for a lighter sentence. But Anderson 
had rejected these alleged offers; it is therefore unclear why the materials related to those negotiations would have been relevant to Anderson's 
defense. Moreover, notwithstanding the rejection of evidence related to the plea negotiations, Hager's credibility was exhaustively called into 
question, with the terms of the actual plea agreement — including Hager's obi igation to provide an accounting of the events at issue on behalf of the 
government — forming a critical component of that questioning. See Pet. Ex. LL-QQ at 52-59. Anderson was not prevented from exploring this 
avenue of impeachment before the jury. 134.

The trial court's exclusion of proffered evidence regarding plea negotiations did not rise to the level of a federal constitutional violation. The court 
rejects Ground Four.

F. Ground Five — Recall of Witness Hager

The prosecution called Hager — the lone witness at the scene of the crime, apart from the victim and culprit — to testify on day three of Anderson's 
trial. See Pet. After confirming to the prosecutor that he was "very unhappy" to be Ex. KK at 38-46.|l4& answering questions. 1*421 id. at 38, Hager 
testified that he had pleaded guilty to arson, aiding and abetting arson, and aiding and abetting aggravated robbery in connection with the events 
surrounding the stabbing of Johnson; that he would not receive a further reduced sentence in return for testifying; and that, in fact, he could be 
punished for testifying insofar as he might be labeled a "snitch" by fellow prisoners. Id. Despite his fears, Hager initially answered several questions 
related to his relationships with Anderson and Johnson and about his life circumstances on the date of the crime. Id. at 38-44. Hager also provided a 
narrative description of what occurred on the date of the crime until he and Anderson entered Johnson's truck prior to the stabbing. Id. at 44-45.

Shortly into the questioning, however, Hager declared "1 can't do it. I'm sorry" and "I cannot testify. I won't. I'm just saying, I'll do contempt. I'll do it. 
Take me in contempt." Id. at 45-46. 1-lager remained intransient despite prodding from the trial court, and questioning of Hager concluded for the 
day. Id. at: 46.

The next day, Hager returned to the witness stand, said he had "found God," and declared that, after further contemplation, he had decided to 
continue his testimony. Pet. This 1*431 time, Hager fully answered the questions presented both by the Ex. LL-QQ at 42,|154i| government on direct 
examination and by the defense under cross-examination. Hager's testimony unequivocally connected Anderson to the crimes.

In Ground Five of his habeas petition. Anderson contends that permitting the prosecution to recall Hager as a witness violated his "due process rights 
to a fair trial." Petition at 19. Anderson also alleges that the trial judge contacted the public defender who represented Hager during his criminal 
proceedings and prompted the attorney to urge Hager to take the stand. Id.at 20. This judicial involvement, argues Anderson, further abrogated his 
federal constitutional rights.

Anderson airily invokes the federal constitution's protection of due process as the basis for his claim, but nothing more specific than "due process" is 
referred to by Anderson in support of the principle that the prosecution may not recall a witness who refuses to testify upon initial calling. Never has 
the Supreme Court — nor, so far as this Court can tell, any other court — held that recall of a recalcitrant witness infringes oil a Nor has Anderson 
cited federal case law for criminal defendant's constitutional rights. 1*441 16& the proposition that judicial involvement of the kind alleged infringes 
on a criminal defendant's constitutional rights. Obviously, then, Anderson cannot show that the denial of this claim by the Minnesota courts "resulted
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in a decision that was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of 
the United States." 28 U.S.C. $ 2254(d)(1).

The ancillary concerns raised by Anderson regarding Hager's recall are similarly meritless. Far from "stalling] trial" as Anderson contends, Petition 
at 20, the prosecu tion continued its questioning of other witnesses while Hager brooded on his options, and Hager was far from the last of the last of 
the witnesses called by the government; it is doubtful that Hager's initial obduracy added anything more than negligible delay to the proceedings. 
Anderson also complains that Hager "was pressured and forced by the court as well as the state to retake the stand," Petition at 20, which is 
undeniably true. Hager was, after all, threatened with contempt for refusing to testify, and the sole purpose of that threat was to elicit further 
testimony from him. But "[t]here can 
civil contempt. And it is essential that courts be able to compel the appearance and testimony of witnesses." Shillitaniv. United States. 384 U.S. 364, 
370. 86 S. Ct. 1531. 16 L. Ed. 2d 622 (1966) (citations omitted).

Anderson's claims regarding Hager's recall to the witness stand are entirely without merit. Ground Five should be denied.

C. Ground Six — Denial of Motion for Judgment of Acquittal

Anderson moved for a judgment of acquittal at the close of the government's case, contending that the evidence admitted was insufficient to establish 
his guilt. See Pet. Ex. The trial court denied the motion, finding that the evidence was LL-QQ at 234-36.|T7&] "sufficient for a jury' to make a decision 
of whether there is proof beyond a reasonable doubt that" Anderson had committed the crimes charged. Id. at 236. In supporting that denial, the trial 
court pointed specifically to the testimony of Johnson and Hager as grounds upon which a reasonable jury could conclude that Anderson was 
guilty. Id. Anderson contested the denial of his motion for a judgment of acquittal in a pro se supplementary appellate brief, but the Minnesota Court 
of Appeals made short work of the challenge, concluding tersely that, "[biased on our
denying Anderson's motion for a judgment of acquittal.” Anderson, 2017 Minn. App. Un pub. LEXIS 258, 2017 WL 1157882, at *7.

In Ground Six, Anderson contends that the denial of his motion for acquittal was erroneous. See Jackson v. Virginia. 443 U.S. 307, 324, 99 S. Ct. 
2781. 61 L. Ed. 2d 560 (1979) ("[l]n a challenge to a state criminal conviction brought under 28 U.S.C. i? 2254 . . . the applicant is entitled to habeas 
corpus relief if it is found that upon the record e vidence adduced at the trial no rational trier of fact could have found proof of guilt beyond a 
reasonable doubt."). Habeas claims based on the alleged insufficiency of the evidence introduced at trial "face a high bar in federal habeas 
proceedings because they are subject to two layers of judicial deference." Coleman v. Johnson. 566 U.S. 650. 651. 132 S. Ct. 2060, 182 L. Ed. 2d 978 
(2012) (per curiam). "First, on direct appeal, 'it is the responsibility of the jury — not the court —Ho decide what conclusions should be drawn from 
evidence admitted at trial. A reviewing court may set aside the jury’s verdict on the ground of insufficient evidence only if no rational trier of fact 
could have agreed with the jury.'" Id. (quoting Cavazos v. Smith. 565 U.S. 1. 132 S. Ct. 2. 4. 181 L. Ed. 2d 311 (2011) (per curiam)). "And second, on 
habeas review, 'a federal court may not overturn a state court.decision rejecting a sufficiency of the evidence challenge simply because the federal 
court disagrees 1*471 with the state court. The federal court instead may do so only if the state court decision was objectively unreasonable.'" Ibid.

Anderson has failed to meet this high bar. That the jury perhaps could have drawn different conclusions from the evidence admitted, or that different 
factfinders might have rejected the testimony offered by certain of the witnesses as lacking credibility, does not render objectively unreasonable the 
state courts' conclusion that sufficient evidence to convict had been admitted. Rather, the trial court reasonably concluded that questions about 
Johnson's and Hager's credibility and the like were within the domain of the jury to decide, and that, when reviewed in the light most favorable to the 
prosecution, the evidence admitted at trial was sufficient to support a guilty verdict. This Court agrees. Ground Six should be denied.

H. Conclusion

Based on the foregoing, the court rejects all of Petitioner's claims except for Ground Two. The court concludes that Petitioner's state court conviction 
involved "an unreasonable application of clearly established Federal Law as determined by the Supreme Court of the United States", as set forth in 
Ground Two of his habeas 1*481 petition. As the court further concludes that the error was not harmless, it is recommended that his habeas petition 
be granted.

Only one matter merits further comment: A habeas corpus petitioner proceeding under $ 2254cannot appeal an adverse ruling on his petition unless 
he is granted a certificate of appealability ("COA"). See 28 U.S.C. 1? 2253(c)(l 1: Fed. R. App. P. 22(b)( 1). A COA cannot be granted unless the 
petitioner "has made a substantial showing of the denial of a constitutional right." 28 U.S.C. $ 2253(c)(2). To make such a showing, "[t]he petitioner 
must demonstrate that reasonable jurists would find the district court's assessment of the constitutional claims debatable or wrong." Slack v. 
McDaniel. 529 U.S. 473. 484. 120 S. Ct. 1595. 146 L. Ed, 2d 542 (2000). This Court recommends granting Anderson's petition based on the claim 
raised in Ground Two and further recommends denial of the remaining claims. As to the denied claims, this Court does not believe that Anderson has 
made a substantial showing of the denial of a constitutional right. Accordingly, it is recommended that a COA be denied as to the denied claims.
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RECOMMENDATION

Based on the foregoing, and on all of the files, records, and proceedings herein, IT IS HEREBY RECOMMENDED THAT:

on the basis of Ground Two of the1. The petition for a 
petition.

2, The judgment and sentence in Slate of Minnesota v. Andre Verlin Anderson, Case No. 69DU-CR-14-2925, St. Louis County District Court, be 
VACATED.

3. Anderson be released unless the State of Minnesota takes affirmative steps to reinstitute a criminal prosecution within sixty' days.

4. Grounds One, Three, Four, Five, and Six of the petition be DENIED.

5. No certificate of appealability be issued on the denied claims.

Dated: August 9, 2018

/s/ Franklin L. Noel

Franklin L. Noel

United States Magistrate Judge

Footnotes

• 0
The Office of the Federal Defender was appointed to represent Anderson on Ground Two of his petition 
for a writ of habeas corpus. This Court expresses its gratitude to the appointed attorneys for their 
service.

• 0
The names of both the defense counsel and the prosecutor throughout this passage have been replaced 
by "DEFENSE" and "PROSECUTOR," respectively. These alterations are not indicated by brackets in 
the above quotation.

• 0
The speaker is identified as defense counsel in the trial transcript; in context, however, it is clear that the 
person speaking was the prosecutor, not defense counsel.

• 0
This colloquy, as excerpted, occurs on pages 134 through 150 of the trial transcript. The in-text citation 
above, and all in-text citations in this Recommendation, are to the document as filed on CM/ECF.

• H
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The Supreme Court has found that a "trial judge properly may choose to believe those statements that 
were the most fully articulated or that appeared to have been least influenced by leading" in determining 
whether a juror is capable of serving impartially. Patton, 467 U.S. at 1039 (emphasis added). This 
reflects only that the context of a juror's answer may properly be considered by the trial judge in 
determining the credibility of that juror. It does not amount to a blanket prohibition on the use of leading 
questions in conducting voir dire or in confirming the rehabilitation of a juror.

• 0
This Court notes, for sake of clarity within the record, that respondent was twice requested to submit the 
August 20, 2018 photographic array featuring Anderson. S'eeECF Nos. 39 & 45. On both occasions, 
respondent submitted an array shown by police to Johnson that included the picture of Tim Forrest, not 
Anderson. See ECF Nos. 40 & 46-2. The Tim Forrest array is not relevant to Anderson's claim.

• 0
Even this factor does not weigh heavily in the government's favor, in light of the unduly suggestive 
nature of the procedure; coming just two days after Johnson failed to identify Petitioner in a different 
photo array.

• H
The state argues that it was defense counsel who introduced the faulty evidence and that any objection to 
the unreliability of that evidence is therefore waived. But it was the state that introduced the fact that 
Johnson had identified Anderson during the second photo array. See Tr. 326-37. Anderson did not waive 
lis objection to the use of that evidence by attempting to undermine the strength of that evidence at trial.

• 0
This questioning takes place approximately on pages 998-1030 of the trial transcript; discussion of the 
plea agreement is intermittently broken up and eventually trails into questioning about Hager's version 
of events, rather than questioning about the plea agreement itself.

10¥

"Evidence of a plea of guilty, later withdrawn, or a plea of nolo contendere, or of an offer to plead guilty 
or nolo contendere to the crime charged or any other crime or of statements made in connection with any 
of the foregoing pleas or offers, is not admissible in any civil, criminal, or administrative action, case, or 
proceeding whether offered for or against the person who made the plea or offer."

11¥

The trial court's core ruling is found on pages 598-600 of the trial transcript; additional discussion is 
found on the pages immediately before and after.

12T
Anderson also suggests in his habeas petition — and more directly argues in the memorandum 
supporting that habeas petition — that the prosecution acted in violation of Brady v. Maryland, 373 U.S. 
83. 83 S. Ct. 1194. 10 L. Ed. 2d 215 (1963 ). and Gielio v. United States. 405 U.S. 150. 92 S. Ct. 763. 31 
L. Ed. 2d 104 (1972). by failing to provide documents related to Hager's plea negotiations to the 
defense. Anderson did not mention Brady or Giglio, or even so much as hint at a claim related 
to Brady or Giglio, in his petition for review to the Minnesota Supreme Court. See Resp. Addendum Ex.
11 at 5 [ECF No. 30-11]. Anderson instead focused on whether the disputed documents should have 
been admitted into evidence, not whether the documents were withheld from the defense. Id. Because
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the Brady and Giglio claims were not fairly presented to the highest available state court, Anderson has 
not fully exhausted state remedies with respect to those claims. See 28 U.S.C. $ 2254(b); O'Sullivan v. 
BoerckeL 526 IJ.S. 838. 845. 119 S. Ct. 1728. 144 L. Ed. 2d 1 (1999). Further, because 
the Brady and Giglio claims could have been raised on direct appeal, Anderson may not now renew the' 
claims in state court, see Stale v. Knaffla, 309 Minn. 246. 243 N.W.2d 737. 741 (Minn. 1976). and the 
claims are now procedurally defaulted.

• ll3?|
Hager also contends that the trial court erred in failing to grant the government's motion for a mistrial 
after the defense counsel alluded to plea-negotiation materials in her opening statement. If error at all, 
the decision not to declare a mistrial was surely harmless to Anderson, as the statement (if it had any 
effect at all) tended to overstate the degree to which Hager had agreed to cooperate in Anderson's 
prosecution and thus called Hager's credibility into question perhaps to a greater extent than warranted.
147

The initial questioning of Hager is recorded on pages 714-46 of the trial transcript.

157

The second round of questioning is recorded on pages 956-1040 of the trial transcript; this testimony 
also spiltod into a third day, which is recorded on pages 1077-1121.

• lMyl
Anderson did cite on direct appeal an ancient Minnesota Supreme Court case, Merriman v. Ames. 26 
Minn. 384. 4 N.W. 620 (Minn. 1880). "for the proposition that the court may not recall a 
witness." Anderson, 2017 Minn. App.lJnpub.LEXlS258,2017 WL1157882,at*7 As the 
Minnesota Court of Appeals correctly noted, however, Merriam is inapposite; that decision found only 
that a district court did not abuse its discretion by refusing to permit recall of a witness who had already 
offered the testimony sought to be introduced by the party seeking recall. Merriman. 4 N.W. at 384, Any 
testimony offered by the recalled witness therefore would have been wholly duplicative. Here, Hager cut 
off questioning before he had offered testimony on anything other than background events. Far from 
being duplicative, Hager's testimony after being recalled was essential to the government's case — 
which, of course, is why Anderson did not want him returned to the stand.
177

The defense's motion and subsequent denial are recorded on pages 1721-30 of the trial transcript.
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©State v. Anderson, 2017 Minn. LEXIS 360
Supreme Court of Minnesota

June 20, 2017, Decided; June 20, 2017, Filed

A16-0565, A16-0880
Reporter
2017 Minn. LEXIS 360 *

State of Minnesota, Respondent, vs. Andre Verlin Anderson, Petitioner.

Notice:

DECISION WITHOUT PUBLISHED OPINION

Prior History: State v. Anderson. 2017 Minn. Add. Unpub. LEXIS 258 (Minn. Ct. Add.. Mar. 27, 20171

Judges: 1*11 Lorie S. Gildea, Chief Justice.

Opinion by: Lorie S. Gildea

Opinion

ORDER

Based upon all the files, records, and proceedings herein,

IT IS HEREBY ORDERED that the petition of Andre Verlin Anderson for further review be, and the same is, denied.

IT IS FURTHER ORDERED that the motion of the Innocence Project of Minnesota, Innocence Network, and Innocence Project, Inc., and the motion 
of Peter N. Thompson, to file and serve a brief as amicus curiae in the abo ve-entitled matter in support of petitioner be, and the same are, denied.

Dated: June 20, 2017

BY THE COURT:

/s/ Lorie S. Gildea

Lorie S. Gildea

Chief Justice
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Estate v. Anderson, 2017 Minn. App. Unpub. LEXIS 258
Court of Appeals of Minnesota

March 27, 2017, Filed

A16-0565, A16-0880
Reporter
2017 Minn. App. Unpub. LEXIS 258 * | 2017 WL 1157882

State of Minnesota, Respondent, vs. Andre Verlin Anderson, Appellant.

Notice:

THIS OPINION WILL BE UNPUBLISHED AND MAY NOT BE CITED EXCEPT AS PROVIDED BY MINNESOTA STATUTES.

Subsequent History: Review denied by, Motion denied by State v. Anderson. 2017 Minn. LEXIS 360 (Minn., June 20, 
20171
Magistrate's recommendation at, Habeas corpus proceeding at Anderson v. Janssen, 2018 U.S. Dist. LEXIS 221671 
(D. Minn.. Aug. 9, 20181

Prior History:

1*11 St. Louis County-' District Court File No. 69DU-CR-14-2925.

Disposition:

Affirmed.

Core Terms

district court, juror, truck, identification, restitution, photo lineup, expert testimony, eyewitness identification, pretrial, 
argues, eyewitness testimony, defense counsel, limitations, instruction of a jury, aiding and abetting, refuse to permit, 
actual bias, cross-examination, instructions, reliability, quotation, sentence, arson, court's decision, eyewitness, 
safeguards, assailant, boyfriend, assault, abused

Case Summary

Overview

HOLDINGS: [1]-In defendant's trial for aiding and abetting attempted second-degree murder, first-degree assault and motor-vehicle theft, the

, after the jurorMinn. R. Grim, P. 26.02. subd. 5( 11district court did not abuse its discretion by refusing to strike a juror for cause under
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*

j claimed she would need to hear defendant testify because no actual bias was found and. after the presumption of innocence was explained, the j 

juror unequivocally stated under oath she would follow the judge's instructions; [2]-The district court did not err or violate defendant's due- ;!

• process rights by admitting the victim's pretrial identification evidence because the photos in the lineup shown to the victim were similar
_r

enough so as not to be impermissibly suggestive, there was no evidence police tried to influence the witness, and defendant's identification did ,

not rest solely on the photo identification.

Outcome

~!t
Convictions affirmed.

► LexisNexis® Headnotes !

Counsel: For Respondent; Lori Swanson, Attorney General, Karen B. McGillic, Assistant Attorney General, St. Paul, 
Minnesota; and Mark S. Rubin, St. Louis County Attorney, Duluth, Minnesota.

For Appellant: Cathryn Middlebrook, Chief Appellate Public Defender, Rachel F. Bond, Assistant Public Defender, St. 
Paul, Minnesota.

Judges: Considered and decided by Ross/ Presiding Judge; Rodenberg, Judge; and Toussaint, Judge[*&]. ROSS, Judge 
(concurring specially). RODENBERG, Judge (concurring specially).

Opinion by: TOUSSAINT

Opinion

UNPUBLISHED OPINION

TOUSSAINT, Judge

Appellant challenges his convictions of aiding and abetting attempted second-degree murder, aiding and abetting first-degree assault, and aiding and 
abetting motor-vehicle theft, arguing that the district court erred by refusing (1) to strike a juror for cause; (2) to suppress the victim's pretrial 
identification; and (3) to permit an expert in eyewitness identification to testify. Appellant also challenges the district court's restitution order holding 
him jointly and severally liable for the arson loss of the victim's truck. We affirm.

FACTS
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On August 19, 2014, C.J. was contacted by a friend, whom he knew only 1*21 as "Steve," who asked C.J. to meet him at a Subway restaurant in 
Duluth. "Steve." later identified as Steven Hager, was looking for marijuana and C.J. did not have any. C.J. gave him the phone number of a mutual 
acquaintance, J.H-S. Later, Hager called C.J. to ask for a ride. C.J. met Hager and another man, whom Hager described as his boyfriend, at the 
Subway. C.J. had never met the other man.

C.J. was driving a pickup truck; Hager sat in the front seat, and his companion sat in the back seat. C.J. could see them "decently" because of a street 
light and the dome light in his pickup. Hager's companion was about six feet tall, had a beard, was "skinny," and was wearing a black hooded 
sweatshirt.

The two men gave C.J. directions on where to drive, ostensibly to find a cigarette pack with drugs in it. On a dark stretch of road, the three men got 
out to search for the cigarette pack using a flashlight from C.J.'s phone. Hager's companion called C.J. over and while C.J. was looking on the ground 
for the cigarette pack, the other man stabbed him a total of .12 times. As the man backed away, C.J. ran away from the truck and hid in a ditch. After 
the two men left in his truck, C.J. approached 1*31 a house with a light and asked for help. C.J.'s injuries included a lacerated liver, lacerated kidney, 
and a punctured lung. C.J. told police before the ambulance came that he had been with "Steve" and another man he did not know, and that this 
second man had stabbed him. He told the homeowner that his friends had tried to kill him. C.J.'s truck was later found in a vacant lot in Duluth; the 
truck had been largely destroyed by fire.

At the hospital. C.J. initially gave police no description of Hager or his friend, could provide only a partial address for Hager, and could not 
remember Hager's telephone number. But he stated that it was "Steve’s" friend who assaulted him. C.J.'s mother was contacted by J.H-S., who knew' 
Hager's last name and where he lived. J.H-S. drove with police to point out Hager's residence. J.H-S. had seen Hager earlier on the day of the assault 
with a man whom he described as "a thinner male with a scruffy face or scruffy beard."[f&| Later, J.H-S. gave police a phone number that: he said 
Hager had used to contact him. The number was listed to appellant Andre Verlin Anderson.

Police returned to the address pointed out by J.H-S. and spoke with Hager. Hager admitted that 1*41 he and Anderson had been picked up by C.J. the 
night before. The owner of the house where Hager lived, J.F., said that Hager had been renting a room at her house and that Anderson visited a few 
times because "Steve was dating him." She testified that Anderson had been at her house with Hager on August 19. Her son, T.F., knew Hager well 
and had met Anderson, whom he described as Hager's boyfriend. He agreed that Anderson had been with Hager during the day on August 19. When 
police located and arrested Anderson, he had T.F.'s identification card in his wallet.

Police showed C.J. a six-person photo lineup that included Anderson's 2011 booking photo. C.J. was unable to identify anyone in the first photo 
lineup. After Anderson w'as arrested, police noted that he looked different from his 2011 photograph, in which he had short hair and was clean­
shaven. Police used Anderson's new booking photo to assemble another six-person photo lineup. When shown the second lineup, C.J. identified 
Anderson as his assailant. C.J. also picked Hager out of a third photo lineup.

Hager pleaded guilty to arson, aiding and abetting arson, and aggravated robbery. As part of his plea, he agreed to testify against 1*51 Anderson, 
although he was worried about testifying because he was in prison. Anderson had overdosed, and Hager picked him up from the hospital on August 
19. Hager testified that after spending the day together, he and Anderson went to Subway to meet C.J. At this point in the testimony, Hager refused to 
testify and was threatened with contempt. Hager returned later to complete his testimony. Hager said he and C.J. chatted as they drove, while 
Anderson was in the back seat. Anderson indicated where they should stop to look for a cigarette pack with drugs. The three men looked lor the pack; 
Hager was standing by the truck when he saw Anderson stab C.J. Hager was roughly 15 feet away, and the truck headlights illuminated the area. 
Hager was frightened and got in the truck. Anderson jumped in the passenger side, and Hager "took off." The men planned to dri ve the truck into 
Lake Superior, but decided to burn the truck instead. Hager and Anderson drove to a vacant lot, put charcoal in the cab, and lit the truck on fire. 
Anderson instructed .Hager to leave the windows open. During his testimony, defense counsel impeached Hager with evidence of his plea agreement.

In pretrial motions, Anderson's 1*61 attorney offered the testimony of an expert on the drawbacks of eyewitness identification. The district court 
refused to permit the expert to testify and, when the motion was later renewed during the trial, the district court again refused to permit the witness to 
testify.

The jury found Anderson guilty of aiding and abetting attempted second-degree murder, aiding and abetting first-degree assault, and aiding and 
abetting motor-vehicle theft, and acquitted him of aiding and abetting third-degree arson. This appeal follows.

DECISION

I.

Anderson argues that the district court abused its discretion by refusing to strike a juror for cause after the juror stated that she would like to hear both 
sides of the story and that she thought "we should all speak for ourselves, especially when we're defending ourselves." After further questioning by 
the prosecutor, defense counsel, and the district court, the juror acknowledged that she could "put aside [her] own personal opinion about wanting to 
hear the defendant and decide the case only on the evidence presented in court, even if it does not include the defendant testifying," and told the court 
that she was "telling you that under oath."
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//VWt A juror who T*71 cannot try the case impartially and without prejudice to the substantial rights of the challenging party may be challenged 
for cause. Minn. R. C-rim. P. 26.02. subd. 5(111. We review the district court's decision on a challenge for cause for an abuse of discretion. State v. 
Munt. 831 WAV,2d 569. 576 (Minn. 2013). An appellate court's "review of the district court's determination of juror impartiality is especially 
deferential" because of the district court's ability to make credibility determinations. Id. But "|t]he bias of a single juror violates the defendant's right 
to a fair trial" and "constitutes structural error" that requires automatic reversal. State v. Brown. 732 N.W.2d 625. 630 (Minn. 2007j.

HN2fH A defendant raising a challenge under this clause must demonstrate that the juror has "actual bias." Munt. 83) N.W,2d at 577. "Actual bias is 
a question of fact which the district court is in the best position to evaluate." State v. From. 864 N.W.2d 615. 623 (Minn. 2015)(quotation omitted). 
We use a two-step process to determine whether the district court erred in its challenge-for-cause decision. Id. First, we determine if the juror 
expressed actual bias. Id. Actual bias exists when a juror exhibits strong and deep impressions that would prevent the j uror from laying aside the 
impression or opinion and reaching a verdict based only on the evidence presented in court. Id. If so, we consider 1*81 whether the juror was 
properly rehabilitated. Id. A juror is rehabilitated when the juror can "statef] unequivocally that he or she will follow the district court's instructions 
and will set aside any preconceived notions and fairly evaluate the evidence." Id. (quotation omitted). The district court should consider a "juror's 
challenged answer within the context of the entire voir dire testimony to understand what the juror meant by the answer." Munt. 831 N,W.2d at 578.

Here, defense counsel began by asking the jurors if they ever had to decide an issue by listening to two sides of an argument, then noted that 
Anderson was presumed innocent and need not testify'. Defense counsel asked if anyone needed to hear Anderson's side of the story'. Two jurors 
responded that they would need to hear both sides. The challenged juror, A-M, stated that she felt people should speak for themselves but she would 
try to set aside that feeling. The prosecutor explained that the judge would give the jury instructions and that the jury must follow' those instructions. 
A-M said that she would follow the law but could not guarantee that her individual feelings wouldn't affect her ability' to follow the law. The district 
court explained 1*91 the presumption of innocence and that the defendant did not have to offer a defense; the court asked A-M if she could "follow' 
that law in your deliberation if you're a juror, even if you disagree with it?" The juror responded, "To the best of my ability."

The district court denied Anderson's challenge for cause, but revisited the question after a break. The district court asked both A-M and the other 
challenged juror, "fC’Jan you tell me that you can put aside your own personal opinion about wanting to hear from the defendant and decide the case 
only on the evidence presented in court, even if it does not include the defendant testifying?" A-M answered, "Yes," and after more questioning, said, 
"I am telling you that under oath." The district court denied the challenge for cause.

HN£¥ Cases in which actual bias was found include (1) statements that a juror would favor the testimony of police over lay witnesses and he did 
not know if he had the ability to be fair but he would try, State v. Nissalke. 801 N.W.2d 82. 107 (Minn. 2011); (2) statements that a juror would 
believe the testimony of a police officer over others, and that she would try to be fair but when making a judgment call, she would favor police 
testimony. State v. Prtine. 784 N.W.2d 303.
do not lie under oath, Slate v. Logan. 535 N.W.2d 320, 322 (Minn. 1995).

In contrast, the supreme court in Munt determined that a juror, who stated that a defendant is not mentally ill if he is aware of what happened, did not 
express actual bias because the statement was vague and the juror had not yet received an explanation of the mental illness defense. 831 N.W,2d at 
577. This matter is most similar to Munt. After the legal principle of the presumption of innocence was explained to A-M, she stated that she would 
be able to reach a decision using only the evidence presented in court, even if the defendant did not testify. And even if A-M's comment expressed 
actual bias, she was sufficiently rehabilitated because she "unequivocally" stated that she would follow the judge's instructions and that she was 
making that assurance under oath. See Fraea. 864 N.W,2d at 623. The district court did not abuse its discretion by refusing to strike A-M for cause.

n.

Anderson argues that the district court erred by admitting C.J.'s pretrial identification evidence. HN4W We review the district court's decision to 
admit pretrial identification evidence to determine whether the procedure was so impermissibly suggestive that a defendant's due- 
process 1*111 rights were violated. State v. Hooks. 752 N.W.2d 79. 83-84 (Minn. 2008).

HA’sW Appellate courts apply a two-factor test to determine whether a pretrial identification procedure is impermissibly suggestive. State v. Osrrem. 
535 N.W.2d 916, 921 (Minn. 1995). First, the court considers whether the procedure unfairly singles a defendant out for identification. Id. Second, 
even if the procedure was suggestive, the court considers whether it may be reliable under the totality of circumstances. Id.

Anderson argues that the photo lineup from which C.J. identified him was suggestive because (1) his photo was different front the others, showing 
just his face and not his neck and torso, and lacking the clarity of the others; (2) C.J. had been shown Anderson's photo in a previous photo lineup, 
but failed to identify him: and (3) police did not employ a preferred "double-blind" procedure, in which the officer showing the lineup is not aware if 
the suspect is included, to avoid subconsciously influencing the witness.

The district court concluded at the omnibus hearing that the six photos in the photo lineup were similar enough so as not to be unnecessarily 
suggestive. HNdW "A photographic display need not be comprised of exact clones of the accused. It is sufficient if all the people in the display bear 
a 1*121 reasonable physical similarity to the accused." State v. Yana. 627 N.W.2d 666. 674 (Minn. App. 2001) (quotations and citation 
omitted), review denied (Minn. July 24, 2001). Although there were some differences, the photos used were of reasonably similar individuals. .
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C..J. was previously shown another photo lineup that included a picture of Anderson taken in 2011. three years before this incident. C.J. did not 
identify Anderson in this lineup. The second lineup included Anderson's current booking photo. Anderson argues that because he alone appeared in 
both photo lineups, C.J. could have been influenced to choose his picture. But the district court found that the two photos of Anderson were so 
distinctively different that it was not unduly suggestive. In the first photo, Anderson was clean-shaven and had short hair. In the second photo, 
Anderson had long hair and a beard. The court remarked that the photos differed enough so that their use was not impermissibly suggestive.

Anderson further argues that the failure to use a double-blind procedure tainted the identification. But C.J. was instructed prior to looking at the photo 
lineups that he did not have to identify anyone, a suspect might not be included in the lineup, and he was 
identify Anderson in the first photo lineup, no attempt was made to encourage him to do so. Although a double-blind procedure may be the preferred 
method for presenting a photo lineup, nothing in this record reflects that the officer showing the photos attempted to influence C.J.

Finally, the identification of Anderson as C.J.'s assailant did not rest solely on C.J.'s photo identification. C.J. identified his assailant as "Steve's 
boyfriend." J.H-S. identified "Steve" as Hager and said that he had seen Hager with a tall, skinny man. Hager's roommates, J.F. and T.F., identified 
Hager's boyfriend as Anderson, a tall, thin man. J.H-S. gave police a phone number that Hager used when he contacted J.H-S. on August 20, and that 
phone number was registered to Anderson. Police obtained the 2011 booking photo of Anderson based on this information. Al l of this occurred 
before the photo lineup was presented to C.J. At trial, Hager testified that Anderson had stabbed C.J. Under the totality of the circumstances, the 
pretrial photo identification was reliable. See Ostrem. 535 N.W,2d at 921. Therefore, the district court did not err by admitting the pretrial 
identification evidence.

Ill.

Anderson argues 1*141 that the district court abused its discretion by refusing to permit expert testimony about the shortcomings of eyewitness 
identification. Anderson moved in limine for permission to call Dr. Ralph Haber, an expert in the psychology of memory and the limitations of 
eyewitness identification. The district court refused to permit Haber to testify, concluding that Haber's testimony "would unduly prejudice the State 
because it: would unfairly create 'an aura of special reliability and trustworthiness' for purported 'expert testimony' that is actually nothing more than 
common sense and common knowledge challenges to eyewitness identification testimony, already available to lay jurors."

fflV7t Minnesota Rule of Evidence 702 provides that ”[i]f scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may 
testify thereto in the form of an opinion or otherwise." We review the district court's evidentiary' decisions for an abuse of discretion. State v. Hanks. 
817 NAV.2d 663. 667 (Minn, 2012). But if the district court's evidentiary ruling prevents a defendant from presenting a defense, we review the

State v. Smith. 876 N.W.2d 310. 331 (Minn.
2016}(quotation omitted).

Helterbridle, the supreme court affirmed the district court's decision not to permit the expert testimony, concluding that IINSW it wasIn State v.
within the district court's discretion to determine whether the testimony would be helpful. 301 N.W.2d 545. 547 (Minn. 1980). The supreme court 
recommended that other safeguards be used to address the issue of unreliability of eyewitness identification, including (1) prosecutorial discretion in 
charging; (2) suppression of unreliable testimony; (3) cross-examination and persuasive argument by defense counsel; (4) jury instructions; (5) jury 
unanimity; and (6) a motion for acquittal if evidence is legally insufficient. Id.

In State i'. Miles, the supreme court reviewed a case in which the defendant requested an expert on eyewitness identification because of "the 
statistically low reliability of cross-racial identifications." 585 N.W.2d 368. 371 fMinn. 1998). The supreme court repeated the safeguards set forth 
in Helterbridle and concluded that the defendant had been afforded these protections. Id. at 372. Furthermore, other evidence that implicated the 
defendant was introduced at trial, leading the supreme court to believe [*161 that the eyewitness testimony was not "crucial." Id. at 371-72; see 
also State v. Mosley, 853 N.W.2d 789. 799 (Minn, 2014)fdiscussing Miles and Helterbridle in analyzing the question of expert-identification
testimony).

After Anderson's pretrial motion, the district court concluded that Haber’s testimony would not be helpful because it was too general. The district 
court offered to implement the safeguards of Helterbridle, including giving a cautionary jury instruction on identification and permitting defense 
counsel to discuss "the problems with the accuracy of eyewitness identification testimony" during voir dire and cross-examination. Following the 
district court's order. Dr. Haber submitted a more detailed report, tying the particular deficiencies in procedure to scientific conclusions. The district 
court again refused to permit Haber's testimony, but told defense counsel the court: would reconsider if trial testimony appeared to make Haber's 
testimony relevant.

The district court provided Helterbridle safeguards: (I) defense counsel raised the issue of the accuracy of eyewitness identification during voir dire 
and cross-examination; (2) the district court gave a cautionary instruction; and (3) Anderson was not prevented from presenting the 1*171 theory of 
his case. C.J.'s identification was only one element tying the offense to Anderson; Hager identified Anderson as C.J.'s assailant, and J.F., T.F., and 
J.H-S. corroborated elements of Hager’s testimony. On this record, the district court did not abuse its discretion by excluding Haber's testimony.
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IV.

Anderson argues that the district court abused its discretion by ordering him to pay restitution jointly and severally with Hager for the destruction of 
C.J.'s truck by arson. HN9it "A district court has broad discretion to award restitution, and the district court's order will not be reversed absent an 
abuse of that discretion." Stale v. Andersen. 871 NAV.2d 910. 913 (Minn. 2015). The district court's authority to order restitution is reviewed as a 
question of law subject to de novo review. Id. A district court's decision to award restitution must be supported in the record. State v. Miller. 842 
N.W.2d 474, 477 (Minn. Add. 2014). review denied (Minn. Apr. 15, 20.14). The state bears the ultimate burden of proving the "propriety of the 
restitution" by a preponderance of the evidence. State v. Thole. 614 N.W.2d 231, 235 (M inn. Ann. 2000).

HNIO'ft "The primary purpose of the [restitution] statute is to restore crime victims to the same financial position they were in before the 
crime." State v. Pahibicki. 727 N.W.2d 662. 666 (Minn. 2007). Focusing on this purpose, courts favor the victim's right to restitution [*181 under the 
statute for "injuries that certainly exist over the assailants' right not to pay for an injury that might have been caused by another." Miller, 842 N.W.2d 
at 478.

HNIlW "[.Ijoint and several liability for restitution is inappropriate if one defendant was not somehow responsible for the conduct of his 
codefendants." Id. at 477-78. But "when a victim sustains indivisible loss from multiple defendants' actions, the sentencing court has the authority to 
order restitution based on joint and several liability'." State v. Johnson. 851 N.W.2d 60. 66 (Minn. 2014).

Anderson was acquitted of the destruction of C.J.'s truck by arson. But HNI2W a district court may award restitution if it finds by a preponderance 
of evidence that the victim's losses are directly, and not tangentially, caused by a defendant's conduct. Miller. 842 N.W.2d at 477. The lesser 
preponderance-of-evidence standard permits a court to find grounds for restitution even when a jury' has not convicted the defendant under the more 
stringent beyond-a-reasonable doubt standard. See State v. Terpstra. 546 N.W.2d 280. 283 (Minn. .19961 (affirming restitution for full amount of loss 
through theft by swindle despite jury's acquittal of defendant on more serious charge); see also State v. Olson. 381 N.W.2d 899. 900-0) (Minn. App. 
19861 (affirming restitution order for stolen items when defendant was convicted of burglary but acquitted of theft).

the crime scene in the victim's truck; he and Hager discussed whether they should drive the truck into the lake; and Anderson drove with Hager to the 
location where the truck was burned and advised Hager to leave the windows open to make the fire bum hotter. On these facts, C.J.'s loss is the direct 
result of Anderson's conduct. The district court did not abuse its discretion by imposing joint and several liability for restitution on Anderson.

V.

Anderson filed a pro se supplementary appellate brief raising a number of issues. Because we conclude that these claims are without merit, we will 
address them only briefly.

First, Anderson argues that the district court deprived him of his constitutional right to a fair trial by refusing to let him produce evidence of prior 
plea negotiations that the state had with co-defendant Hager. IINI3W Generally, evidence of offers to plead guilty or statements made in connection 
with negotiations over offers to plead guilty arc not admissible in a criminal action. Minn, R. Evid. 410. Statements made during negotiations may 
not be used for impeachment 1*201 purposes. State v, Robledo-Kinnev. 615 N.W,2d 25. 30 (Minn. 20001. The district court did not abuse its 
discretion by refusing to permit Hager to be impeached with evidence of prior, rejected plea negotiations. Defense counsel cross-examined Hager 
about his final plea agreement and thus was able to present the issue of possible bias to.the jury.

Second, Anderson argues that the district court erred by permitting the state to recall Hager as a witness after Hager initially refused to testify. 
Anderson relies on Merriam v, Ames. 26 Minn. 384, 4 N.W. 620 t .18801. for the proposition that a court may refuse to recall a witness. But in that 
civil matter, the district court did not abuse its discretion by refusing to permit the witness to be recalled because the witness had already been "fully 
examined,” and no reason such as "oversight of counsel, nor misrecollection or forgetfulness of witness, was suggested as a reason for recalling 
him." Id. at 385. 4 N.W. at 620. Hager, on the other hand, simply refused to testify at all. Anderson has not demonstrated that the district court abused 
its discretion by permitting him to return and complete his testimony.

Third, Anderson contends that the district court erred by denying his motion for an acquittal. HN14\ We review the district court's decision on a 
motion for a judgment 1*211 of acquittal de novo, as a question of law. Slate v. McCormick. 835 N.W.2d 498. 506 (Minn. App. 2013), review 
denied (Minn. Oct. 15, 2013). "[T]he test to be applied is whether, after viewing the evidence and all resulting inferences in the light most favorable 
to the state, the evidence is sufficient to present a fact question to the jury." Id. (quotation omitted). Based on our review of the record, the district 
court did not err by denying Anderson's motion for a judgment of acquittal.

Fourth, Anderson alleges that his right to a fair trial was denied by ineffective assistance of counseljrfter his attorney did not move for a mistrial 
when a police officer made a joke to the court reporter while the jury was still in the room. HNIS♦ To sustain a claim of ineffective assistance of 
counsel, a defendant must show that "(1) his counsel's performance fell below an objective standard of reasonableness, and (2) that a reasonable
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2011) (Anderson. Paul H., J.. concurring) (discussing the reliability of eyewitness testimony and recent developments in other states, including New 
jersey, concerning whether expert testimony or a jury instruction should be implemented to ensure jury understanding of the limitations of 
eyewitness testimony), State v. Henderson. 208 N.J. 208, 27 A.3d 872, 919 (N..1. 2011) (revising framework for eyewitness identification evidence in 
New Jersey, including changes to jury instructions and pretrial procedures), and Slate v. Clopten, 2009 UT 84, 223 P.3d 1103, 1112 (Utah 2009) 
(explaining application of Utah's rules of evidence to proffered expert testimony with the expectation that the result would be "liberal and routine 
admission of eyewitness expert testimony").

In sum, the current state of Minnesota law is that it is within a district court's discretion to decline a proposed jury instruction concerning the known 
limitations on eyewitness testimony when a 
testimony, it is equally within the district court's discretion whether to admit or exclude it. And it is not for this court to change the law. Thomas. 890 
N.W.2d413. 2017 WL 163712, at *5 (declining to require a jury instruction concerning cross-racial eyewitness identification when the supreme 
court has not endorsed such an instruction); LaChapelle v. Mitten. 607N.W.2d 151, 159 (Minn. App. 20001 (”[T]his court is limited in its function to 
correcting errors . .. ."), review denied (Minn. May 16, 2000); Tereault v. Palmer. 413 N.W.2d 283, 286 (Minn, Ann. 19874 ("[T]he task of extending 
existing law falls to the supreme court or the legislature, but it does not fall to this court."), review denied (Minn. Dec. 18, 1987).

Although this jury was left without significant information concerning the frailties and limitations of eyewitness testimony, I concur because we, like 
the district court, are bound by Helterbridle.

Footnotes
• S

Retired judge of the Minnesota Court of Appeals, serving by appointment pursuant to Minn. Const, art. 
VI, § 10.

• E
J.H-S. initially stated that Hager's boyfriend was named "Tim," presumably T.F. The man J.H-S. saw 
with Hager on the day of the offense was "skinny" and J.H-S. knew it was not "Tim" or T.F., who 
weighs over 300 pounds.
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