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Justice Laurie McKinnon delivered the Opinion of the Court.

91  Pursuant to Section I, Paragraph 3(c), Montana Supreme Court Intérnal Operating
Rules, this case is decided by mefrmrandur‘h opinion and shall not be cited and does not
serve as precedent. Its case title, cause number, and disposition shall be included in this
Court’s quarterly list of noﬁcitable cases published in the Pacific Reporter and Montana
Reports.

92 Kenneth Michael Smith (Smith) appeals an order of the First Judicial District
| Court, Lewis and Clarka-ounty, apportiorﬁng the guardian ad litem’s (GAL) costs. We
affirm. | |

3 Smith and Melissa Sue Smith, n/k/a Graham (Graham), married in July 2008. The
marriage produéed one éhild, born in 2009. The parties separated in June 2016, and
Smith filed a petition for establishmgnt ofa pérenting plan in July 2016. Gréham later
filed a petition for dissolution. Smith and Graham gach submitted a proposed parenting
plan to the District Court. The court adopted an amended version of Graham’s plan in
' ASeptember 2016. Thereafter, the parties filed numerous motions to amend the parentiﬁg
plan. The court did not rule on those motions until January 2017, when it issued its
Findings of Fact, Conclusions of Law, and Final Deci'eé of Dissolution. In its findings,
the court recognized that Smith and Graham‘ needed a GAL to assist them in co-parenting
their child. The couf.t, accordingly, appointed a GAL to the case and ordered Smith to

pay 75% of the GAL’s costs and Graham to pay 25% of the GAL’s costs.



% Two GALs served in this matter. The first GAL served from January ~_2017 until
July 2018, When she moved the court to withdraw and appoint a new GAL. The court
obliged, appointiﬁg the cﬁrrent GAL and retaining the parties’ cost appoﬁionmeﬁ
(75% and 25%, respectively). The current GAL billed the costs he incurred while
satisfying hlS court-appointed duties to Smith and Graham in the proportion the District
Court ordered. Smith opposes those costs and appeals the matter, We affirm the District

- Court’s cost aépoﬁionment.

95 On éppeal, Smith argues he shou-ld not be obligated to pay the current GAL’s
costs. “We feview a court’s order concerning costs for an ébuse of discretion.”
Total Indus.. Plant Servs. v. Turner Indus. Grp., Ltd. Liab. Co., 2013 MT 5, | 61,
368 Mont. 189, 294 P.3d 363. Section 40-4-110(1), MCA,’ allows a court to order a party
to pay costs associated with the maintenance of a family law proceeding. Those co.sts

'may consist of “professional fees, including sums for legal and professional services

réndered.” Section 40-4-110(1), MCA. “The court may order that the amount be paid
directly to the professi;)nal, ‘who may,.enfoi'ce the order in the professionals name.”

Section 40-4-110(1), MCA. Further, when the court deems a GAL’s service is necessary

to determine the child’s best interest, § 40-4-205(1); MCA, statés, “The court may

appoint a guardian ad litem to represent the interests of a minor dependent child with

respect to the child’s support, parenting, and parental contact.” The court must enter an

order for either or both of the partiés to pay the GAL’s costs: “The court shall enter an



order for costs and fees in fa‘Qor of the child’s guardian ad litem. The order must be made
against eithe.r.or both parents . . . .” Secﬁon 40-4-205(4), MCA.

96  In this case, the District Court acted well within its statutory authority in ordering
the parties to pay ’;he GAL fees. See §§ 40-4-110(1), -205(4), MCA. Dﬁe to this case’s
overtly tense and litigious nature, the District Court expressly found a GAL was
necessary to répi;esent the child’s best interest. The current GAL incurred his costs‘ by
providing the court-ordered professional services in investigating and representing the
child’s best interest. We accordingly conclude the court did nof abuse its discretion and
affirm its ruling.

17 On July 17, 2019, Smith filed a motion to suspend proceedings pending response
from the office of judiciary commission on practice. Smith’s motion claims that the
District Court did not show good' cause justifying the appointfnent of the sécond GAL.
The Court disagrees and addresses the issue above. The District Court acted within its
 statutory authoi'ity when it appointed a GAL and ordered the parties fo pay for those
services. Thﬁs, Smith’s motion to suspéﬁd thé instant proceeding is denied.

98 On August 7, 2019, Smith filed a motion requesting to withdraw his appeal. In the
motion, Smith states that he “would like to give the [District Court] anéther opportunity
- to address [his] challenge to [its] appointment of [the GAL].” Smith appeals the District
Court’s Findings of Fact, Conclusions of Law, and Final Decree of Dissolution, in Whiéh
the court appointed a GAL to assist the parties in co-parenting their child. That orderisa

“final judgment” from which an appeal is well taken. See M. R. App. P. 4(1)(a), 6(1).

4



We find it unnecessary to dismiés the present appeal, as Smith’s motion simply states that
he wishes to “give” the District Court another opportunity to consider the precise'i_ssue he
appeals. The appealed issue is appropriately before this Court, and we éee no reason to
dismiss the appeal for the District Coqﬁ’s re;ﬁOnsiderationwhen the court already clearly
stated its ruling on the matter. We accordingly deny Smith’s motion to dismiss .and
affirm the D»istric»:‘t Court’s order. |

1 We have determined to decide this case pursuant to Section I, Paragraph 3(c) of
our Internal Operating Rules, which provides.for memorandum opiniéns. This appeal
presents no constitutional issues, no issues of first impression, and does not establish new
precedent or modify existing precedent.

910  Affirmed.

/S/ LAURIE McKINNON

We concur:

/S/ JAMES JEREMIAH SHEA
/S/ JIM RICE

/S/BETH BAKER

/8/ INGRID GUSTAFSON
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Kenneth Michael Smith has filed a “Petition for Re-Hearing.” Smith also filed a
“Renewal and Final Request for Re-Hearing, Reconsideration of Position,” an “Addendum to |
Motion for ‘Final’ '.Request for Re-Hearing, Notice of Errata,” a “Motion to Dismiss Court
‘Ordered’ Guardian and to Have Counsel Appointed for the Youth,” a “Final Addendum to
Petition for Rehearing and Notice of Correction (First Addendum),” a “Final Statement of
Position, Notice of Intent to File for Default Judgement,” a “Motion for Default Judgement
and Closing Argument,” a “Motion to Set Order Terminating Parental Rights by Way of
Default Judgment” and a “Follow-up, Addendum and Helena Police Dept CFS Information
Report Regarding the Appellee’s Complaint to this Court.” In these filings, Smith faults this
Court for affirming the District Court’s cost apportionment and order requiring him to pay
the guardian ad litem costs. Smith also asks that his appeal be withdrawn. Melissa Graham
filed a “Complaint” in response.

With respect to petitions for rehearing, this Court may not grant rehearing in the
absence of “clearly demonstrated exceptional circdmstances[.]” M. R. App. P. 20()(d).
Having considered Smith’s petition and other filings as well as Graham’s response, we

conclude that Smith’s petition for rehearing does not demonstrate any of the factors for



C | C

rehearing pursuantto M. R. App. P. 20(1) or any exceptional circumstances.
| F ihally, while this Court recognizes every person has the right to access courts of this
state, that right is not absolute. Smith has filed numerous motions following our resolution
of his appeal. We caution Smith against any abuse of his right of access.

Accordingly, |

IT IS ORDERED that the petition for rehearing is DENIED.

The Clerk is directed to provide a copy of this Order to Kenneth Michael Smith pro se

and Melissa Graham pro se.

DATED this | ¥} Y day of September, 201% j@g’\




