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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 19-1059
CARL ROBINSON, Appellant
VS.
SUPERINTEDENT RETREAT SCI
(E.D. Pa. Civ. No. 16-cv-04224)
Present: AMBRO, KRAUSE and PORTER, Circuit Judges
Submitted are:
(1)  Appellant’s motion for the appointment of counsel;

(2)  Appellant’s request for a certificate of appealability under 28 U.S.C.
§ 2253(c)(1);

(3)  Appellant’s motion for leave to proceed on the original record,;

(4)  Appellant’s motion to reopen the time to file an appeal;

(5) Appellant’s motion to add and amend exhibits;

(6) Appellant’s second motion to add and amend exhibits;

(7)  Appellant’s motion to expand the certificate of appealability;

(8)  Appellant’s motion to amend his request for a certificate of
appealability

in the above-captioned case.

Respectfully,

Clerk
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ORDER

Robinson’s motion to amend the request for a certificate of appealability is
granted. The request for a certificate of appealability and motion to expand the certificate
of appealability are denied. The District Court determined that Robinson’s claims were
defaulted and meritless. Jurists of reason would not debate the correctness of the District
Court’s decision. Slack v. McDaniel, 529 U.S. 473, 484 (2000); see Brady v. Maryland,
373 U.S. 83 (1963); Commonwealth v. Rainey, 928 A.2d 215, 237 (Pa. 2007)
(diminished capacity defense); Commonwealth v. Reiff, 413 A.2d 672 (Pa. 1980)
(voluntary intoxication defense).

While the correctness of the District Court’s decision is not debatable, we note that
the analysis section of the Report and Recommendation appears to have been taken
directly from the Respondent’s Supplemental Response with some minor alterations.
Compare Supp. Resp. at 7-10 with Report & Recommendation at 10-13. We have
disapproved of such practices. See Bright v. Westmoreland County, 380 F.3d 729, 732
(3d Cir. 2004) (“Judicial opinions are the core work-product of judges. They are much
more than findings of fact and conclusions of law; they constitute the logical and
analytical explanations of why a judge arrived at a specific decision. They are tangible
proof to the litigants that the judge actively wrestled with their claims and arguments and
made a scholarly decision based on his or her own reason and logic. When a court adopts
a party’s proposed opinion as its own, the court vitiates the v1ta1 purposes served by
judicial opinions.™)

The motion for the appointment of counsel is denied. Robinson’s motions to
proceed on the original record, to reopen the time to file an appeal, and to add and amend
exhibits are denied as unnecessary.

By the Court,
s/ Cheryl Ann Krause
Circuit Judge
Dated: June 5, 2019 .
CJG/ce: Carl Robinson ¢*f.:" j
Jennifer O. Andress 2INEGE
Catherine B. Kiefer E;

A True Copy ln 1\'\3

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CARL ROBINSON

Petitioner,

\2 ' CIVIL ACTION NO. 16-4224
VINCENT MOONEY, et al.

Respondents.

ORDER
AND NOW, this 28th day of December 2018, upon consideration of the pending
motions, it is hereby ORDERED that:

1. Petitioner’s Motion Requesting Entry Under Rule 52(b) [Doc. No. 31] is DISMISSED AS
MOOT. The July 16, 2018 order denying the petition for writ of habeas corpus approved
and adopted the report and recommendation, which set forth in detail thg: reasons for the
denial, and a copy of which has been sent to Petitioner twice.

2. It appearing that Petitioner is unable to pay the filing fee for an appeal, the Petition for Leave
to Continue In Forma Pauperis [Doc. No. 33] is GRANTED. This Order does not constitute
a ruling as to the timeliness of any appeal.

It is so ORDERED.
BY THE COURT:

/s/ Cynthia M. Rufe

CYNTHIA M. RUFE, J.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CARL ROBINSON, : CIVIL ACTION
Petitioner :
Vs. : NO. 16-4224
VINCENT MOONEY, et al.,
Respondents
ORDER

AND NOW, this 16™ day of July, 2018, upon independent consideration of the
petition for writ of habeas corpus, the response and supplemental response to the petition
(Documents #12 and 16), and after careful review of the thorough and well-reasoned
Report and Recommendation of United States Magistrate Judge Henry S. Perkin, there
being no objections thereto, IT IS HEREBY ORDERED that:

1. The Report and Recommendation is APPROVED and ADOPTED.

2. The petition for writ of habeas corpus is DENIED with prejudice and
DISMISSED without an evidentiary hearing; and

3. There is no probable cause to issue a certificate of appealability.

BY THE COURT:

/s/ Lawrence F. Stengel

LAWRENCE F. STENGEL, C. J.
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Henry S. Perkin, M.J.
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-~ IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CARL ROBINSON, : : CIVIL ACTION
‘ ' ~ Petitioner, - '
. o NO. 16-4224
VINCENT MOONEY, et al,
‘Respondents.

REPORT AND RECOMMENDATION

Before the Court is the pro se Petition for Writ of Habeas Corpus filed by the

: Petitioner, Carl Robinson (“Pefitioner”)i Petitioner is currently incarcerated in the State

Correctional Institution Mahanoy located in Frackville, Pennsylvania. For the reaséns that
folldw, it is recommended that the Petition should be denied with prejudice and dismissed

without an evidentiary hearing.

I. PROCEDURAL HISTORY.

On February 8, 2011, Petitioner waived his right to a jury-and proceeded to a

non-jury trial before the Honorable Shelley Robins-New in the Phﬂadelphia Court of Common

'Plea-s.1 ‘On February 10, 201 1, the court found him guilty but mentally ill of two counts of

! In the PCRA court opinion, Judge Robins-New summarized the underlying facts of this case as

follows:

The procedural history of this case was significant. The killings took place on June 1,
2006 and Appellant was arrested at the scene. Before the matter was assigned to this Court for
trial, issues concerning Appellant’s competency had delayed trial for a pumber of years. After
Appellant was found competent, a capital jury was scheduled before this Court. Prior to trial the
Commonwealth chose not to seek capital punishment. Subsequently, each party sought to waive its
rights to a jury trial and this Court accepted the matter as a bench trial. The facts of the killing

- were proven beyand any doubt. The issue in this case was insanity.. Both sides presentgd expert. -

testimony on Appellant’s state of mind. This Court after hearing the testimony and reviewing the
evidence found Appellant to have been mentally ill but not legally insane. :

As found by this Court, the facts were as follows: On June 1, 2006, Appellant entered the

© June 22,2018
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ﬁrst—degree murder, two counts of attempted murder, two counts of aggravated assault, and a

firearms violation. Resp Ex. A; Docket No CP-51-CR-0802251-2006. On February 15, 2011,

- Petitionér received mandatory hfe sentences for the two ﬁrst~degree murder conv1ct10ns and

lesser terms of incarceration for the remaining offenses. All sentences were deemed to run

: co_ncurrently. Petitioner did not file a direct appeal or any post-sentence motions.

On August 15, 2012 Petltloner filed a pro se petition for collateral relief pursuant

to Pennsylvama s Post-Conv1ct10n Relief Act (“PCRA”), 42 Pa.C.S. § 9541 et. seq., followed by

an amended petition on June 25, ‘2013.2 The PCRA court considered the second pro se petition to

be a supplement to the first petition, therefore the relevant ﬁling date was August 15 ,2012. The

first petition raised a claim pursuant to Miller v. ‘Alabama,  U.S. > 132 5.Ct. 2455 (2012),

although the petitioner was an adult, not a juvenile, at the time of the crime. The second petitioxi

raised numerous undeveloped claims of procedural error and ineffective assistance of trial

counsel. Attorney Stephen O’Hanlon, Eéquire, was appointed to represent petitioner. On

SK wireless store at Broad Street and Erie Avenues in Philadelphia. The Owner, three employees
and several customers were in the store. - Appellant who was a former employee announced he
needed to use the restroom. He walked behind the counter and down a hall to the restroom. When
he returned, Appellant picked up a phone and dialed 911. He told the dispatcher a robbery was
occurring and described one of the customers as the robber. That customer left. Appellant made -
the owner, Sean Kim and an employee, Andy Kim lie on the floor. Appellant then fired 2 gun a
total of fourteen times. Andy Kim was shot twice in the head. Sean Kim also was shot twice in the
head and once in the chest. As the shots began panic ensued in the store, as people tried to leave,
Appellant fired at them. Nobody else was shot, but the front windows were shot out. The 911 call -
captured the incident and was played at trial.

' Immediately after the shooting Appellant put down the Glock pistol he used. Appellant
stole the gun from his cousin three days before the slaughter. Appellant fled, attempted to car jack
several vehicles and was apprehended by four police officers a half block from the scene.

Commonwealth v. Robinson, CP-Sl-CR-0802251-2006 PCRA Ct. Op., 12/20/2016, pp. 1-2.

2 Although the first petition was untimely, on July 8, 2015, the Pennsy]vama Supreme Court granted

.. petitioner’s request for extraordinary relief to the extent that it sought mandamus relief and reinstatement of his right .

to file a PCRA petition. Robinson v. Phﬂa Ct. of Comrnon Pleas, 118 A:3d 1 106 (P,a 2015)(No. 59 +,
EM2015)(Mem9'

W
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September 25, 2015, Attorney O’Hanlen filed a no-merit brief pursuant to Commonwealth v.

Finley, 550 A.2d 213 (Pa. Super. 1988) (en banc), stating the pro se petition was untim_ely filed,

the claims were meritless and after review of the record, no other issues of arguable merit -

“existed.

On March 18, 201 6, after conducting an independent review of the recofi reading

the parties’ briefs, and issuing notice of its intent to dismiss the petition in compliance with Pa.

“R. Crim. P. 907, the PCRA court formally dismissed the petition as meritless and permitted

Attorney O’Hanlon to withdraw his representation. Petitioner filed a pro se appeal to the

Pennsylvania Sﬁperior Court. Judge Robins-New issued her PCRA court opinion for the benefit -

~ of the Superior Court.’ Commonwealth v. Robinson, CP-51-CR-0802251-2006, PCRA Ct. Op.,

'12/2‘0/2016..0'11' January 18, 2017, the'appeal was formally docketed and the state coﬁft-record
was transmitt'ed to the Superior Court, which denied the PCRA appeal Withoﬁt decisfon due to
Petitioner’s failure to file a brief. | o

On October 26, 2016, while his PCRA appeal was still peﬁding in the

Pennsylvania Superior Court, Petitioner filed the instant pro se Petition for Writ of Habeas

Corpus, raising four wholly unexhausted claims: 1) A Brady violation - the Commonwealth and

pohce failed to disclose exculpatory ev1dence and test1mony of the psychlatnst physmlan who

evaluated Petitioner’s state of mind at the time of the crime; (2) diminished capacity - during the

3 Judge Robins-New found the PCRA petition time-barred because it was filed more than one year
after the judgment of sentence became final and the court was without jurisdiction to entertain any claims pursuant to

- the PCRA because petitioner pled none of the three enumerated statutory exceptions to the time requirements of the

PCRA statute. The court also found that, even if jurisdiction existed, no relief was due because the Miller claim was
inapplicable as petitioner was an adult at the time of the killing, and the second pro se PCRA petition contained no
developed claim. In addmon, the court reviewed the entlre record and found no cogmzable PCRA clalm -

1. 3 ! s o t. 3¢ A : e T

Commonwealthv Robmson CP 51-CR- 0802251-2006 PCRA Ct. Op.; 12/20/2016 p. 4.
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conrse of said crime,'Petitioner was under the influence of drug intoxicants, high leveIs of PCP;
(3) Fourteenth Amendment equal protection and due process violation - Petitioner was not
afforded the equal protection of the law; and (4) First Amendment violation - the right to petition
the govemment for a redress of grievances. See Petition. | |

In the response filed on May 5,2017, the Respondents contend that the Petltlon
should be disnnssed without prejudice to refile once Petitioner obtamed state appellate review of

his claims because Petitioner’s appeal was still pending in the Pennsylvania Superior Court and

none of the claims in the instant Petition were exhausted. The Superior Court docket at that time -

showed that the atppeal was dismissed on Aprit 12, 2017 for failure to file an appellate brief,
approxixnately two weeks before the May 5, 2017 Response was filed. Thus Petitioner’s' appeal
was no longer pending when the Response was filed. Asa result this Court ordered the
Respondents tofilea supplemental Response to the Petltlon on July 27,2017. On August 11,
2017, a Supplemental Response was filed in which Respondents contend that.all of the claims in
the Petition are procedurally defaulted, unreviewable, and/or meritless and none warrants habeas
. relief.

II. STANDARD OF REVIEW

A Petitions for Writ of Habeas Corpus.

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) provides

‘that a writ of habeas corpus for a person serving a state court sentence shall not be granted unless -

(D) the state court’s resolution of the claim “resulted in a decision that was _contrary to, or

involved an unreasonable application of, clearly established Federal law, as determined by the

A
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all remedies available in the state courts. 28 U.S.C. § 2254(b)(1)(A). To satisfy this requirement

the petitioner must “fai'rly‘present” his claims to the state courts allowing the state courts a

meaningful opportunity to correct alleged constitutional violations. Duncan v. Henry, 513 U.S.

364, 365 (1995); O’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999)(requiring “one complete

round” of the state’s éppellatg-: procedures). Petitioner bears the burden ofbproving the exhaustion

of all available remedies for each claim. Toulson v. Beyer, 987 F.2d 984, 987 (3d Cir. 1993).'
Claims that are not exhausted will Become procedurally defaulted, and the - |

petitioner is not entitled to a review on the merits. O’Sullivan, 526 U.S. at 848. Review ofa

procedurally defaulted claim is permitted in extremely narrow circumstances, where the

petitioner can show either (1) cause for the default aﬁd actual prejudice or (2) the faiture to

consider the claim will result in a fundamental miscarriage of justice. Coleman v. Thompson,

501 U.S. 722, 749 (1991).

“Cause” for procedural default is shown when the petitioner demonstrates “some
objective factor external to the defense impeded counsel’s efforts to comply with the state

procedural rule.” Murray v, Carrier, 477 U.S. 478, 488 (1986). “Actual prejudice” occurs when

the errors at trial “worked to his actual and substantial disadvantage, infecting his entire trial with

- error of constitutional dimensions.” Id. at 494 (quoting United States v. Frady, 456, U.S. 152,

179 (1982)_). A “fundamental miscarriage of justice;’ occurs when a petitioner presents new
evidence of his actual innocence such that “it is [now] more likely than not that no reasonable

juror would have convicted him.” Schlujg v. Delo, 513 U.S. 298, 327 (1995).

In Martinez v. Ryan, 13_2 S.Ct. 1309 (2012), the Supreme Court examined

« 'whetherringffective assistance at the initial review of a 'cgllate_j;al proéyeeding’on' aclaimof . . .

J

T
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ineffective assistance at trial can prOVide cause for a procedural defect m fede;‘al habeas
proceedings. Id. a"cv13 15. This case recognized a narrow exception fo the Coleman rule (that
ineffective assistance of counsel at the state collateral review level could not establish cause to
excuse procedural default), holding that “[i]nédgquafe assistance of counsel at initial-revievs}

collateral procéedings may establish cause for a prisoner’s procedural default of a claim of _

ineffective assistance ati trial.” Martinez v. Ryan, 132 S.Ct. 1309, 1315 (2012)i .

| Thus, a PCRA claim for iﬁeffectix}e trial couqse»l‘ during an.vinitial state édllateral
review may qualify as .“causé”v to excﬁse the default if: (1) as a threshold matter, the state requires
a prisonef fo bring an ineffective counsel claims in a collatefal proce'eding,‘(2) the state courts‘
did not appdinf counsel .ét'.the initial review collﬁtgral procéeding for an ineffective-

assistance-at-trial claim; (3) where appointed counsel at the initial-review collateral proceeding

was ineffective under Strickland v. Washingtdn, 466 U.S. 668 (1984) and (4) the underlying
ineffeétive-assistﬁnce-at-triél claim is substantié.l. Martinez, 132 S.Ct. at 1315-18.
C. ' Ineffective Assistance of Counsgl.‘ | |
Claims for ineffectiveness of counsel are governed by Stricl‘dand.5 Under
Strick.land,' couns.el is presumed effective? and to pr'e'vail. on an ineffectiveness ciaim, a petitioner
must “overcome the presumption that, under the ,Cifcmns'tances, the challenged action ‘might be
coﬁsidefed sound trial strategy.”” Strickland, 466 U.S. at 689. Given this .presumption, a.

petitioner must first prove that counsel’s conduct was so unreasonable that no competent'_laWyer

5 In Hamngton v. Richter, 131 S. Ct. 770, 178 L. Ed 2d 624 (2011), the United States Supreme

- Court reaffirmed the continued applicability of the Strickland standard in federal habeas corpus cases. See also
+ Premov. Moorg, 131 8:Ct. 733,178 L. Ed.2d 649 (201 1) oA . e

s v -
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would have followed it, and that counsel has made errors so serious that counsel ‘was not

functioning as the ‘counsel’ guaranteed . . . by the Sixth Amendment.” Id at 687. In addltlon, a

. petitioner must prove prejudice. In order to do so, the petitioner must demonstrate that

“counsel’s erTors were so serious as to deprive [petitioner] a fair trial, a trial whose result is '
reliable.” Id. Thus, a petitioner must show a reasonable probability that, bit for counsel’s

“unprofessional errors, the result of the proceeding would have been different. A reasonable

probability is sufficient to undermine confidence in the outcome.” Id. at 694. This determination

~ must be made in light of “the totélity of the evidence before the judge or jury.” Id. at 695.

The United States Court of Appeals fdr 'th_e' Third Circuit has cautioned that

“[o]nly the rare claim of ineffectivenéss should succeed undér the properly deferential standard to

be apphed in scrutlmzmg counsel’s performance.” Beuhl v. Vaughn, 166 F. 3d 163 169 (3d
C1r) cert. demed 527U. S 1050 (1999) (quotmgU S. v. Gray, 878 F.2d 702, 711 (3d Cir.
1989)). Under the revised' habeas corpus statute, such claims can succeed only if the state court’s

treatment of the ineffectiveness claim is not simply erroneous, but objectively unreasonable as

well. Berrynian V. Morfori, 100 F.3d 1089, 1103 (3d Cir. 1996): Recently, the Supreme Court

ackﬁowledged that “[slurmounting Strickland’s high bar is never an easy task.” Premo v. Moore,
131 S. Ct. 733, 739 (2011) (quotation omitted). The Supreme Court explained that the relevant

“question is whether an attorney’s representation amounted to incompetence under ‘prevailing

professional norms,’ not whether it deviated from best practices or most common custom.” Id.at -

740 (citing Strickland, 466 U.S. at 690).

Petitioner must show not only that counsel’s conduct was improper, but also that

« it amounted to a constitutional déprivatiori. Petitioner must also-show that.the prosecuufor’s acts

w
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so infected the trial as to make his conviction a denial of due process. Greer v. Miller, 483 U.S.

756, 765 (1987)(citation omitted). Petitioner must show that he_waé deprived of a fair trial.

Smith v. Phillips, 455 U.'S. 209, 221 (1982); Ramseur v. Beyer, 983 F.2d 1215, 1239 (3d Cir.

1992), cert. denied, 508 US 947 (1993),(cimfions omitted)’ (stating court must distinguish

. between ordinary trial eﬁor, and egregious conduct that amounts to a deﬁial of due proceés).
Where the éfate court has already rejected an ineffective assistaﬁce of counsel

claiin, a-federal court must defer to the preVious decision,.puisuant to 28 U.S.C. § 2254(d)(1).

If a state court has already' rejected an ineffective-assiéfaﬁce claim, a federal c_burt may grant

habeas relief if the decision was “contréry to, or involved an unreasonable application of, clearly '

establisﬁed ‘Fe_de‘ral law, as determined by the_Supremé Couﬁ of the United Stétes._” 28 U.S.C. §

2254(d)(1). Where the state court’s application of gbvgeming federal law is challenged, it must be

shown to be not only erroneous, but objectively unreasoﬁablé. Yarborough v, Gentry, 540 U.S.

1,4, 124 S. Ct. 1 (2003) (per curiam) (citations 6mitted). The'Suprenie Court recently

elaborated on this standard:

Establishing that a state court’s application of Strickland was unreasonable under
§2254(d) is all the more difficult. The standards created by Strickland and §
2254(d) are both “highly deferential,” id., at 689; Lindh v. Murphy, 521 U.S. 320,
333 n. 7,117 8. Ct. 2059 . . . , and when the two apply in tandem, review is
“doubly” so, Knowles, 556 U.S. at 123, 129 S. Ct. at 1420. The Strickland
standard is a general one, so the range of reasonable applications is substantial.
556 U.S. at 123, 129 S. Ct. at 1420. Federal habeas courts must guard against the

“danger of equating unreasonableness under Strickland with unreasonableness
under § 2254(d). When § 2254(d) applies, the question is not whether counsel’s
actions were reasonable. The question is whether there is any reasonable
argument that counsel satisfied Strickland’s deferential standard.

Premo, 131 S. Ct. at 740 (citations omitted).

Cooaw LT [F T T . RS LAREIN T : vy
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"III. DISCUSSION.

A.  Petitioner’s Allegation of a “Brady Violation” Is Procedurally Defaulted and
Meritless on Its Face.

- Petitioner first alleges that the prosecution violated Bfady v. Maryland, .373 us.
83 (1963), by supposedly vﬁthholdin’g exculpatory information. ﬂe alleges that “[t]he
Commonwealth and Police failed to disclose Exculpatory Evidence and testimony of the
Psychiatrist Physician who Evaluated Pétitioner’s state of mind Right After Said Crime [sicj’f
See Pet., p. 8. This claim is both ﬁrocedurally defaulted and meritless. | |

| Pétitioner failed to fairly present this claim in state court for meﬁts review or

' litigaté it through one full round of the stafe courts’ establisﬁéd appellate prOceés claim, thérefore |
itis pfocedutaily defaulted. In addition, Petitioner’s failu:re to comply with procedural filing

requirements operates as an additional independent and adequate state law ruling to bar merits

reviewrin federal court. Walker v. Martin, 562 U.S. 307, 315 (2011) (“A federal haEeas court will -
not review a claim rejected by a state court if the decision of fhe state court rests on a stéte law |
-' grounci that is independent of the federal questioh and adequate to support the judgment”)
(internal citations and quotations omitted)

| Petitioner_’s claim is facially meﬁtless because the info.rmation which ﬁ./as
alie,gedly withhei& frdm Petitioner does not constimte Brady evidence. _Br_adi held that “the
suppression by the prosecution of evidence favoréblé to an accused _upon request violates dué
. process where the evidence is material either to guilt or to punishment, -’irrespective of the good

faith or bad faith of the prosecution.” Strickler v. Greene, 527 U.S. 263, 280 (1999) (quoting |

Brady, 373 US. at 87). To prove a Brady violation, a defendant must show: (1) the evidence was

10
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favorable to him, in that it is exculpatory or impeaching’ of the government’s evidence; t2) the

evidenCe.was “suppressed” by the state; and (3) the‘evidenée- Wa_s material sucﬁ tﬁat the .

defendant was preju_dfced by the failure to ciisclose it. Strickler, 527 U.S. at 281-82.
‘Petitioner’s consultation with a psychiatrist does not constituté Brady material.

' Petitioner was a@afe that he spoke to a psychiatrist, and his supporting brief indicates that the
psychiatrist was at:Temph.e University Hospital, a non-governmental eﬁtity whose physiéians and
findings are not controlled by law én_forcement. Even assuming that the péychiatrist’s testimony
might have beén favorable to Ifetitioner,' that evidence was neither unknown to Petitioner nor
suppressed by the prosecutién. This is not a viable Brady claim and the claim fails on the merits |

even if it were not doubly deféulted.

B. Petitioner’s Due Process/Equal Protection Claim Is Procedurally Defaulted
' and Unreviewable. . v ‘

, Petitioner’s second claifn alleges a dimiﬁish[éd] capacity, due process/equal |
profection violation. Petiti_oger states “[d]Juring the course of said Crﬁne I Was'under the
influence of Drug intoxication ‘PCP”’ [sic].” @ Pet., p. 10.. This plaim is prbcedurally defaulted |
because it was not litigated through one fuxll round Qf the state courts’ established appellate
prdcéss. In addition, Petitioner’s failﬁe to comply with procedural ﬁliﬁg requirements operates
as an additional mdgpendent aﬁd adeciuaté state law ruling to bar merits review in federal court.
| Walker, v5‘6‘2_U.S. at 315. |

As Respond_enté correctly note, tﬁis ciaim is unreviewaEle because it is irﬁpossible
té discern why or how Petitioner’s PCP use at'the'time of the crime constitutes a violation of his

federal due process or equal protection rights. It is Petitioﬂ_er’s burden to articulate his allegations

11
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counsel’s ineffectiveness and failed to do so. Moreover, Petitioner, acting pro se, requested and

obtained extraordinary relief from the Pennsylvania Supreme Court, which permitted him in

»

2015 to obtéin review of his time-barred PCRA petition. Petitioner’s PCRA appeal was
" dismissed because Petitioner, abting pro se, failed to file an appellate brief.” Thus, the failure to

~ obtain appellate review of Petitioner’s claims is attributable to Petitioner himself, not to an

attorney. Accordingly, this claim is both procedurally defaulted and unreviewable due to
Petitioner’s failure to.articﬁlate, develop, and defend any coherent Fourteenth Amendment claim.

D. Petitioner’s First Amendment Claim Is Procedurally Defaulted, Meritless,
Noncognizable, and Unreviewable.

Petitioner finally alleges a “1st Amendment Violation, for The Right To Petition_

the Government for A Redress of Grievances.” Pet., pp. 13-14. This claim is procedurally

defaulted for the same reason as all of the preceding claims. The claim is also unfeviewable

because this undeveloped allegation fails to set forth a sﬁfﬁciénﬂy developed claim for review.

This claim is also meritless because Petitioner filed pro se petitions for relief in state courts and
in this Court, therefore he has not been prevented from petitioning the government about his

various grievances. Petitioner has not shown that this claim is founded on an actual law

- promulgated by Congress or any state legislature, therefore it is not cognizable as a First

Amendment claim and must be denied.

1V. CERTIFICATE OF APPEALABILITY.

‘The court must also determine whether to recommend granting a certificate of

appealability (“COA”) with respect to the Petitioner’s claims. . A COA can issue if “jurists of

~ reason would find it debatable whether the pé_titior_i states a valid claim of the denial of a

13
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constitutional right and [if] jurists of reason would find 'itv debatable whether the district court was

correct in its [] ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). The court is of the view

that reasonable jurists would not debate the court’s determinations, and a COA should not be

granted.

For all of the above reasons, I make the following:

- RECOMMENDATION

AND NOW, this 22nd day of June, 2018, IT IS RESPECTFULLY

' RECOMMENDED that the Petition for Writ of Habeas Corpus should be DENIED withbut |

prejudice and DISMISSED without an evidentiary hearing. There is no cause to issue a certiﬁcate ,

of appealability.

The Petitioner may file objections to this Report and Recommendation. See Local

'Civ:. Rule 72.1. Failure to file timely objections may constitute a waiver of any appellate rights.
BY THE COURT:

/s/ Henry S. Perkin
HENRY S. PERKIN
United States Magistrate Tudge

14



Case: 19-1059 Document: 003113287817 Page:1  Date Filed: 07/11/2019

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 19-1059

CARL ROBINSON,
Appellant

V.

SUPERINTENDENT RETREAT SCI;
THE DISTRICT ATTORNEY OF THE
COUNTY OF PHILADELPHIA;
THE ATTORNEY GENERAL OF
THE STATE OF PENNSYLVANIA

On Appeal from the United States District Court
for the Eastern District of Pennsylvania
(E.D. Pa. No. 2-16-cv-04224)

District Judge: Cynthia M. Rufe

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, MCKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, Jr., SHWARTZ, KRAUSE, RESTREPO, BIBAS,
PORTER, and MATEY, Circuit Judges.

The petition for rehearing filed by appellee in the above-entitled case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who
concurred in the decision having asked for rehearing, and a majority of the judges of the

circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.
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BY THE COURT,

s/ Cheryl Ann Krause
Circuit Judge

Dated: July 11, 2019
Tmm/cc: Carl Robinson
Jennifer O. Andress, Esq.



