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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-11673-1]

GELU TOPA,
Plaintiff-Appellant,
versus
TEOFILO MELENDEZ,

Correctional Officer,
NICHOLAS SHAFFER,

Deputy,

Defendants-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

Before: MARCUS, WILSON and GRANT, Circuit Judges.
BY THE COURT:

Teofilo Melendez and Nicholas Shaffer’s motion to dismiss this appeal is GRANTED.
The district court entered final judgment on Thursday, March 7, 2019, making any notice of
appeal due on or before Monday, April 8, 2019. See 28 U.S.C. § 2107(a); Fed. R. App. P.
4(a)(1)(A), 26(a)(1)(C). Because the instant notice of appeal was not filed until April 29, 2019, it
is untimely to challenge the final judgment, and we therefore lack jurisdiction over this appeal.
See Hamer v. Neighborhood Hous. Servs. of Chicago, 138 S. Ct. 13, 21 (2017); Green v. Drug

Enforcement Admin., 606_F.3d 1296, 1300-02 (11th Cir. 2010).
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All pending motions are DENIED as moot. No motion for reconsideration may be filed
unless it complies with the timing and other requirements of 11th Cir. R. 27-2 and all other

applicable rules.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-14861
Non-Argument Calendar

D.C. Docket No. 2:16-cv-00737-JES-CM

GELU TOPA,

Plaintiff-Appellant,

VErsus

TEOFILO MELENDEZ,
Correctional Officer,
NICHOLAS SHAFFER,

Deputy,

Defendants-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

(June 19, 2018)
Before WILLIAM PRYOR, MARTIN, and ANDERSON, Circuit Judges.

PER CURIAM:
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Gelu Topa, proceeding pro se, appeals the dismissal of his 42 U.S.C. § 1983

action arising from his arrest and imprisonment for violating a restraining order.
L.

On September 28, 2016, Topa filed a complaint alleging claims of wrongful
arrest, unreasonable seizure, false imprisonment, and conspiracy against Collier
County Sheriff’s Deputy Nicholas Shaffer and correctional officer Teofilo
Melendez.

Topa’s claims were based on his 2012 arrest for violating a temporary
restraining order (“TRO”) his wife had obtained. According to Topa, he contacted
the Sheriff’s Office to discuss matters related to the TRO and arranged to meet
with Deputy Shaffer. However, when Deputy Shaffer and another officer arrived
for the meeting, they told Topa that witnesses reported he had been in the parking
lot of his wife’s workplace, in violation of the TRO. Topa was then arrested for
violating the TRO. Topa pled no contest to violating the TRO and was sentenced
to 180 days in jail and 12 months of probation.

Topa alleged Deputy Shaffer and Officer Melendez conspired to plant
witness stories so they could arrest him on false charges. He sought to recover
legal expenses from his criminal case and $500,000 in damages for being

wrongfully imprisoned.



Case: 17-14861 Date Filed: 06/19/2018 Page: 3 of 7

D’efendants moved to dismiss under Federal Rule of Civil Procedure
12(b)(6), arguing that Topa failed to plead viable claims under § 1983. Topa filed
a response, arguing that phone records could prove that Deputy Shaffer and Officer
Melendez conspirgd with Topa’s wife to arrest him on false charges.

Before the court ruled on the motion to dismiss, defendants filed a motion

for summary judgment. In this motion, defendants first raised the argument that

Topa’s claims were barred by Heck v. Humphrey, 512 U.S. 477, 114 S. Ct. 2364

(1994). Heck generally bars § 1983 claims that would necessarily imply the
unlawfulness of ;1 conviction or senténce that had not previously been invalidated.
1(_14 at 486-87, 114 S. Ct. at 2371-72. Topa did not file a response to the motion for
summary judgment.

The disfrict court entered an order granting the motion to dismiss on the
grounds that Topa’s claims were barred by Heck. As part of that decision, the
court considered a copy of the judgment and sentence from Topa’s criminal case

-that had been submitted with defendant’s motion for summary judgment. Topa’s
complaint was dismissed “without prejudice to refile, should [Topa] subsequently
have his conviction vacated.” The district court then denied the motion for
summary judgment as moot.

Topa filed a “motion to review and reverse the verdict” which asked the

court to reconsider its order dismissing the complaint. Topa argued that defense
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counsel took advantage of him by assuring him that nothing would be filed in the
case while Topa was on a five-week trip to Europe, but then filing for summary
judgment during his absence. Topa asked the court to consider the response to
summary judgment filed after the court had dismissed his complaint. The district
court denied the motion for reconsideration, explaining that Topa’s response in
opposition to summary judgment was irrelevant because the court had granted the
motion to dismiss and denied the summary judgment motion as moot.

Topa appealed.

II.

We review de novo a district court’s ruling on a Rule 12(b)(6) motion and

“construe the factual allegations in the complaint in the light most favorable to the

_plaintiff.” Allen v. USAA Cas. Ins. Co., 790 F.3d 1274, 1277-78 (11th Cir. 2015).

The district court granted the motion to dismiss because the complaint was
barred by Heck. However, defendants never raised Heck in their motion to
dismiss. Without explicitly saying so, the district court sua sponte imported the
issue of Heck into the motion to dismiss.

Our precedent does allow some sua sponte dismissals under Rule 12(b)(6).

See Am. United Life Ins. Co. v. Martinez, 480 F.3d 1043, 1057 (11th Cir. 2007).

However, such a dismissal is not allowed if “the district court failed to provide the

plaintiff with notice of its intent to dismiss.” Id. (citing Jefferson Fourteenth
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Assocs. v. Wometco de P.R., Inc., 695 F.2d 524, 527 (11th Cir. 1983)). Here, the

district court never alerted Topa that it was considering dismissing his case under
Rule 12(b)(6) because of Heck. While defendants raised Heck in the summary
judgment motion, our circuit’s precedent looks to whether the court, not the
parties, gave notice. Id. A review of the record shows the district court failed to
alert Topa before dismissing the complaint on this ground.

In any event, “[c]ourts generally lack the ability to raise an affirmative

defense sua sponte.” Roberts v. Gordy, 877 F.3d 1024, 1028 (11th Cir. 2017)

(quotation omitted). While this Court has not decided whether the Heck-bar
operates as an affirmative defense, other circuits have treated Heck as an

affirmative defense subject to waiver. See Washington v. Los Angeles Cty.

Sheriff’s Dep’t, 833 F.3d 1048, 1056 (9th Cir. 2016) (“[CJompliance

with Heck most closely resembles the mandatory administrative exhaustion of
PLRA claims, which constitutes an affirmative defense and not a pleading

requirement.”); Havens v. Johnson, 783 F.3d 776, 782 (10th Cir. 2015) (discussing

district court’s treatment of a “Heck defense” raised by defendants in a motion for

summary judgment); Carr v. O’Leary, 167 F.3d 1124, 1126 (7th Cir. 1999) (“The
failure to plead the Heck defense in timely fashion was a waiver.”); Boyd v.
Biggers, 31 F.3d 279, 284 (5th Cir. 1994) (contrasting absolute immunity, which

provides “immunity from suit,” with Heck, which is “a mere defense to liability”
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(quotation and emphasis omitted)). This application of Heck makes it error for the
district court to sua sponte insert its rule into defendants’ motion to dismiss.'
Whether because of lack of notice, or because the Heck-bar operates as a
waivable defense, the district court erred by sua sponte dismissing Topa’s
complaint. This was the only ground on which the district court dismissed the
complaint, so we reverse and remand for consideration of the other bases for the
motion to dismiss. We also note that, should the court eventually reach the
question of Heck, it is not clear whether Heck would apply to claims brought by a

plaintiff who is no longer incarcerated.’

" There is a minority view that Heck is a jurisdictional rule. See Dixon v. Hodges, 887
F.3d 1235, 1237 (11th Cir. 2018) (per curiam) (describing Heck as a rule that “strips a district
court of jurisdiction in a § 1983 suit”); see also Murphy v. Martin, 343 F. Supp. 2d 603, 609
(E.D. Mich. 2004) (asserting that dismissal for lack of subject matter jurisdiction under Heck is a
“better approach” than dismissing the case for failure to state a claim). A court may always raise
sua sponte issues of its own jurisdiction. Univ. of S. Ala. v. Am. Tobacco Co., 168 F.3d 405,
410 (11th Cir. 1999). But in Heck the Supreme Court discussed the traditional breadth of
§ 1983, not the jurisdiction of federal courts. See Heck, 512 U.S. at 486, 114 S. Ct. at 2372
(basing holding on “the hoary principle that civil tort actions are not appropriate vehicles for
challenging the validity of outstanding criminal judgments™). No published appellate court
decision has endorsed the view that the Heck-bar is jurisdictional. See. e.g., Dixon, 887 F.3d at
123940 (reversing district court’s dismissal under Heck, without deciding whether Heck-bar is
jurisdictional). In any event, the district court did not assert that it raised Heck sua sponte for
jurisdictional reasons.

2 «A circuit split has developed regarding the application of Heck to situations where a
claimant, who may no longer bring a habeas action, asserts a § 1983 complaint attacking a
sentence or conviction.” Domotor v. Wennet, 630 F. Supp. 2d 1368, 1376-77 (S.D. Fla. 2009)
(collecting cases). This circuit has not definitively answered the question. See Abusaid v.
Hillsborough Cty. Bd. of Cty. Com’rs, 405 F.3d 1298, 1316 n.9 (11th Cir. 2005) (discussing “the
[open] question of whether Heck bars § 1983 suits by plaintiffs who are not in custody,” and
noting “[o]ur court has not yet weighed in on this issue™). There are cases from this circuit that
have suggested that Heck never applies to such a suit, see Harden v. Pataki, 320 F.3d 1289, 1298
(11th Cir. 2005), while others suggest Heck would almost always apply, see Vickers v. Donahue,
137 F. App’x 285, 289-90 (11th Cir. 2005) (per curiam) (unpublished). Still other cases have

6.
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REVERSED AND REMANDED.

suggested a middle ground—that application of Heck turns on whether the plaintiff had a
meaningful opportunity to file for habeas relief while incarcerated. See Morrow v. Fed. Bureau
of Prisons, 610 F.3d 1271, 1272 (11th Cir. 2010) (“This case is one in which the alleged length
of unlawful imprisonment—10 days—is obviously a duration that a petition for habeas relief
could not have been filed and granted while Plaintiff was unlawfully in custody.”); see also id. at
1273-74 (Anderson, J., concurring). However, we need not, and do not, answer the merits of the
Heck question now.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

GELU TOPA,

Plaintiff,
v. ' ~ Case No: 2:16-cv-00737-FTM-29CM
C.0. TEOFILO MELENDEZ

and CPL. NICHOLAS A.
SHAFFER,

~

Defendants.

OPINION AND ORDER

This matter comes before the Court on review of Defendants’
Motion to Dismiss Plaintiff’s Complaint (Doc. #85 filed on November
15, 2016; to which Plaintiff filed a Response in Opposition (Doc.
#11) on December 15, 2016. Alsé before the Court is Defendants’
August 25, 2017 Motion for Summary Judgment (Doc. #30). Plaintiff
has not filed a Response, and the time to do so has passed. For
the reasons set forth below, the Court grants dismissal of
Plaintiff;s Complaint.

I.

Gelu Topa (Plaintiff) filed a pro se Civil Rights Complaint
Form (Doc. #1) on November 28, 2016 naming as Defendants Teofilo
Melendez (o%?lf%} Melendez) and Nicholas Shaffer (Officer Shaffer)"

(collectively, Defendants) of the Collier County Sherriff’s

Office. The Complaint purports to allege four causes of action
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arising out of Plaintiff’s October 24, 2012 arrest and subsequent
conviction for violating a Temporary Restraining Order (TRO): (1)
a due process claim for wrongful érrest; (2) a Fourth Amendment
claim for unreasonable seizure; (3) false imprisonment; and (4)
conspiracy.
As best the Court can tell from the stream-of-conscience
» allegations in the Complaint, 'the factual predicate for
Plaintiff’s claims seems to be as followé: Plaintiff was arrested
on September 30, 2012 for a domestic.disturbance,Land his wife
obtained a TRO égainst him on October S, 2012. On October 24,
2012, Plaintiff called the Collier County Sheriff’s Department and
tequested an appointment with Sheriff Kevin Rambosk to discuss
Pléintiff’s belief that his then-wife was attempting to “set [him]
up with the help 6f a'policeman,” a.claim.for which he had “proof
on a laptop.” (Id. p. 5.) . He also asked for police assistance
with a matter relating to documents for his vehicle, which were in
his wife’s possessidn,.so he would-not violate the TRO. (1d.)
Plaintiff alleges that the tfficér he spoke with agreed to send
someone to help. (Id.) |
About thirty minutes later, a police car pulled up in front
of or near Plaintiff’s home. (Id.) The occupants were a police
officer (potentially Officer Shaffer) énd a woman in a “nurse-

like” blue cutfit. (Id.) The officer was — it appears - permitted

to enter Plaintiff’s apartment, while the woman stayed in the car.
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(Id.) After entering the apartment, the officer began “whispering
into his mike (sic) and went to all the rooms.” (Id.) Plaintiff
assumed the officer was speaking to another officer tasked with
collecting the forms for Plaintiff’s vehicle from Plaintiff’s
wife, as Plaintiff had requested. (Id.) However, about thirty
minutes later, a‘“younger officer with a different color uniformf
forcefully entered the apartment and began readiﬁg Plaintiff his
Miranda rights. (Id.) The officer told Plaintiff that Plaintiff
had been seen in his wifé’s parking lot and was being arrested for
violating the TRO - an accusation Plaintiff denied. (Id.)

On February 21, 2013, Plaintiff pled no contest to violating
the TRb. (Doc. #30-4.) He was adjudicated guilty and sentenced

to 180 days in jail, which he served, and 12 months of probation.!

(Id.; see also Doc:. #1, p. 6.)

Plaintiff now contends that Officer_Melendez‘“masterminded”
the arrest so he could remove a laptop from.Plaintiff’s apartment,
and then convinced Plaintiff’s wife and her coWorker to give false
statements corroborating the fabriéated story that Plaintiff had
been in the wife’'s parking lot.?2 (Doc. #1, p. 6.) Plaintiff

claims he can prove to the Court that he did not violate the TRO,

v

1 Plaintiff says he was on probation for two years. (Doc. #1, pp.
6-7.)

2 The Complaint does not allege that Officer Melendez was at
Plaintiff’s apartment when Plaintiff was arrested.
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and he seeks to recover $500,000 for the out-of-pocket costs and
the pain and suffering that his wrongful arrest, imprisonment, and
probation have caused.

Defendants‘have moved to;dismiss this case in its entirety
under Federal Rule of Civil Procedure 12(b) (6) on the ground that
the Complaint fails to state a claim against Defendants - in either
their individual or official capaciﬁies - for any of the causes of
" action alleged. Defendants’ Motion for Summary Judgment raises
the additional argument that Plaintifffs claims are barred undér

the Supreme Court’s decision in Heck v. Humphrey, 512 U.S. 477

(1994) .3 As the Court will now discuss, the Court agrees that
Heck and its progeny require dismissai of Plaintiff’s clgims.4
IX.
Heck involved a Section 1983 suit brouéht by a prisoner

seeking compensatory and punitive damages against law enforcement

for “engineering” his manslaughter conviction. Heck v. Humphrey,
997 F.2d 355, 357 (7th Cir. 1993). On ‘appeal, the United States

Supreme Court held that, before a lawsuit seeking damages for

3 The Motion for Summary Judgment also argues that the evidentiary
record shows that - as a matter of law - Plaintiff’s arrest was
supported by “arguable probable cause” (Doc. #30, pp. 8-10), which
“constitutes an absolute bar to both state tort and section 1983
claims for false arrest.” (Id. p. 7 (citations omitted).)

4 Because Heck bars Plaintiff’s claims, the Court does not herein
address whether the allegations in the Complaint are otherwise
sufficient to state causes of action for wrongful arrest, false
imprisonment, and conspiracy, or whether probable cause to arrest
Plaintiff existed as a matter of law.
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wrongful cogviction or imprisonment may proceed, the plaintiff
must prove that the conviction has already been reversed, éxpunged,
.invalidated,vor called 'into question by issuancé of a writ of
habeas corpus. Heck, 512 U.S. at 486-87. Because the plaintifffs
manslaughter conviction was still valid, and because his “damages
claims challenged the legality of thlat] cqnviction” the Supreme
Court affirmed dismissal of‘the civil lawsuit. Id. at 490.
Where 'a plaintiff seeks damages for something other than an
alleged wrongful conviction or imprisonment - for example, a false
arrest - the court asks whether success with that cléim will
“necessarily impl[y] the' invalidity of th[e] conviction” that
resﬁlted from the allegedly-false arrest, and which has not yet

been invalidated. Hughes v. Lott, 350 F.3d 1157, 1160 & n.2 (llth

Cir.‘2003). To answer this gquestion, the court “look[s] both to
the claims raised under § 1983 and to the: specific offenses for
which the § 1983 claimant was convicted.” . Id. at 1160 n.Z2.

In sum, “[1]f a successful § 1983 suit for damages would
necessarily imply the invalidity of é conviction of sentence, and
that conviction or sentence has not been invalidated before the

commencement of the § 1983 suit, the suit must be dismissed.”

Towbridge v. Tacker, 488 F. App'x 402, 403 (11lth Cir. 2012) (per

curiam) .
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ITT.

Applying the Heck rule here compels a finding that Plaintiff’s
lawsuit must be dismisseé. As to Plaintiff’s Section 1983 claims.
for false arrest and false imprisonment,® the singular basis for
both is the assertion that Plaintiff never violated the TRO. (Doc.
#1, p. 5.) In other words, Plaintiff “challengel[s] his role in
the offense conduct that led to his arrest and convictions, the
arrest itself, and his eventual conviction,” as opposed to “the
constitutionality of the procedurerby which his arrest was carried
out:” Towbridge, 488 F. App'x at 404-05.

Notwithstanding Plaintiff’s contention that he is innocent,
the reality is that Plaintiff pled no contest to, and was

subsequently convicted of and imprisoned for, violating the TRO.®

5 In light of Plaintiff’s pro se status, the Court briefly explains
why Plaintiff’s claims are deemed “Section 1983 claims,” despite
the absence of these words in the Complaint. Plaintiff alleges
that Defendants have violated his due process rights, as well as
his Fourth Amendment right to be free from unreasonable seizure.
But while constitutional violations are the source of Plaintiff’s
grievance, the Constitution does not itself provide the legal
“vehicle” by which to seek redress in court; rather, his right to
sue for damages arises, if at all, under 42 U.S.C. § 1983 - often
referred to as “Section 1983.” Bates v. Harvey, 518 F.3d 1233,
1242 (1lth Cir. 2008); Johnson v. City of Arcadia, 450 F. Supp.

1363, 1377 (M.D. Fla. 197¢). Accordingly, the Court interprets
Plaintiff’s constitutiocnal claims as Section 1983 claims. See
Johnson v. City of Shelby, 135 S. Ct. 346, 347 (2014) (“[N]o

heightened pleading rule r=quires plaintiffs seeking damages for
violations of constitutional rights to invoke § 1983 expressly in
order to state a claim.” (citations omitted)).

¢ A plea of no contest “constitutes a conviction under Florida
law.” Quinlan v. City of Pensacola, 449 F. App'x 867, 870 (1llth
Cir. 2011) (per curiam) (citing Fla. Stat. § 960.291(3)).
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1

This conviction has not besen overturned and remains valid in the
eyes of the law. Yet Plaintiff’s success on the claims for false
arrest and imprisonment would necessarily imply the invalidity.of
that still-valid conviction. Conseduently, those claims are Heck-
barred and must be dismissed. Hﬁghes, 350 F.3d at 116l; see
Towbridge, 488 F. App'x at 405-(affirming dismissal of wrongful
arrest claim under Heck where claim was based on plaintiff’s
assertion of innocence and his conviction remained valid);
Quinlan, 449 Fed. App’x at 870 (agreeing that Heck warranted
dismissal of claim that police .acked probable cause to execute
traffic stop Where plaintiff pled nolq contendere to resisting an

officer); Hawthorne v. Sheriff of Broward Cty., 212 F. App'x 943,

947 (11th Cir. 2007) (per curiam) (EEEE barred claim that pclice
falsely stated that plaintiff committed crime for which plaintiff
subsequently p;ed no contest and was incércerated).

Dismissal of Plaintiff’s qonspifacy claim is required for the
same reason. The basis for this claim appears to be the allegation
~that Officer Melendez coerced Plaintiff’s wife and the wife’s
coworker into giving false written statements that they had
observed Plaintiff lurking in the wife’s parking lot, in violation
of the TRO. 1In other words, the ourpose of the alleged conspiracy
was to facilitate Plaintiff’s arrest and conviction for a crime
Plainfiff supposedly did not commit. But because that conviction

is still wvalid, Heck bars this claim too. Abella v. Rubino, 63

-
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F.3d 1063, 1065 (11lth Cir. 1995) (affirming district court’s
dismissal of plaintiff’s claim “that the defendants
unconstitutionally conspired to convict him of crimes he did not

commit” where plaintiff’s conviction had not been invalidated);

see also Heck, 997 F.2d at 356—37 (claim that law enforcement
“engineered the plaintiff’é conviction for murder” éould not
"proceed where murder conviction had = not been vacated) .
Plaintiff’s claims will be dismissed without prejudice to ;efile,
should Plaintiff subsequently have his conviction vacated.

Accordingly, it is now

ORDERED:

1. Defendants’ Motion to Dismiss (Doc. #8) is GRANTED and
Plaintiff’s Complaint (Doc. #1) is dismissed without prejudice to
refile, should Plaintiff subsequently have his cbnviction vacated.

2. Defendants’ Dispositive Motion \for Summary Judgment

(Doc. #30) is denied as moot.

3. The Clerk shall enter Jjudgment accordingly, terminate
all pending deadlines as moot, and close the case.
DONE AND ORDERED at Fort Myers, Florida, this 18th day of

September, 2017.

S fr E. STEELE )
SHYICR UNITED STATES DISTRICT JUDGE

Fé)ﬁﬁg{) ngjffi?é?%;

Copies:
Parties and Counsel of record .
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

GELU TOPA,

Plaintiff,'
V. | Case No: 2:16-cv-=737-FtM-29CM
TEOFILO MELENDEZ,

Correctional Officer and -
NICHOLAS SHAFFER, Deputy,

Defendants.-

, ‘ - ORDER

This matter comes befcre the Court on remand from the Eleventh
Circuit reversing the Court’s September 18, 2017, Opinion and Order
(Doc. #32), which sua sponte dismissed the case as barred under

Heck v. Humphrey, 512 U.S. 477 (1994)!, and remanding for the Court

to address the other issues raised by the motion to dismiss. (Doc.
#39.) The Mandate issued on Jﬁly 18, 2018. (Doc. #41.f The
court will reopen the case to consider tﬁe'issues raised by the
Motion to Dismiss (Doc. #8).

Accordingly, it is hereby

ORDERED :

! The issue was raised in the Motion for Summary Judgment but
was not raised in the Motion to Dismiss.



1. The Opinion and Order (Doc. #32) and .Judgment (Doc. #33)
are vacated. The Clerk shall make a notation on the docket
and reopen the case.

2. The Clerk shall reactivate defendants’ Motion to Dismiss
(Doc. #8) as a pending motion.

3. The deadlineé, including the deadline to file dispositive

-motions, will be reset after fhe motion is decided.
DONE aﬁd ORDERED at Forf Myers; Florida, this 18th day

of July, 2018.

\ 0 e pfp
ﬁ%j&iaij (éi:fjiiégig

Jqﬁﬂ { E. STEZLE

SENICR UNITED STATES DISTRICT JUBGE
Copies:
Plaintiff
Counsel of Record



Case 2:16-cv-00737-JES-UAM Document 61 Filed 02/28/19 Page 1 of 9 PagelD 430

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA |
FORT MYERS DIVISION

GELU TOPA,

Plaintiff,
v. | Case No: 2:16-cv-737-FtM-29CM
TEOFILO MELENDEZ,

Correctional Officer and
NICHOLAS SHAFFER, Deputy,

Defendants.

OPINION AND ORDER

This matter comesvbefore the_Cdurt on review of defendant’s
Motion to Dismiss Plaintiff’s.Seéond Amended Complaint (Doc. #51)
filed on October 9, 2018. Plaintiff sought an extension of time
to respond, and the motion was granted through November 5,.2018.
(Doc. #55.) This deadline has now passed, and no response was
filed. Défendant filéd a Notice of Plaintiff’s Failure to Comply
(Doc. #59) on January 14, 2019. ,For_the reasons stated below, the
motion to dismiss is due to bé grénted{

I. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 8(a)(2), a Complaint
must contain a “short'and_plain statement of the claim showing
that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a) (2).
This obligation “requires more than labels and conclusions, and a

formulaic recitation of the elements of a cause of action will not
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do.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)

(citation omitted). To survive dismissal, the factual allegations

must be “plausible” and “must be enough to raise a right to relief

above the speculative level.” Id. at 555. See also Edwards v.
Prime Inc., 602 F.3d 1276, 1291 (11lth Cir. 2010). This requires
“more than an unadorned, the-defendant-unlawfully-harmed-me

accusation.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)

(citations omitted).
In deciding a Rule 12(b) (6) motion to dismiss, the Court must
accept - all factual allegations in a complaint as true and take

them in the light most favorable to plaintiff, Erickson v. Pardus,

551 U.S. 89 (2007), but “[l]egal conclusions without adequate
factual support are entitled to no assumption of truth,” Mamani v.
Berzaig, 654 F.3d 1148, 1153 (11th Cir. 2011) (citations omitted)n
“Threadbare recitals of the elements of a cause of action,
suppqrfe& by mere conclusory statements, do not suffice.” Igbal,
556 U.S. at 678. “Factual allegations that are merely consistent
with a defendant’s 1liability fall short of being facially

plausible.” Chaparro v. Carnival Corp., 693 F.3d 1333, 1337 (lith

Cir. 2012) (citations omitted). Thus, the Court engages in a two-
step approach: ;When thére aré well-pleaded factual allegations,
a court should assume their veracity and then determine whether
they plausibly give rise to an entitlement to relief.” Igbal, 556

U.S. at 679. ‘
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II. BACKGROUND
Plaintiff initiated this case on September 28, 2016.
Defendants moved to dismiss the Complaint (Doé. #1) for failure to
state a ciaim, and alsco moved for summary Jjudgment arguing that

the claims were barred under Heck v. Humphrey, 512 U.S. 477 (1994).

On September 18, 2017, the Court found that Heck barréd plaintiff’s
claims and therefore the Court declined to address whether the
allegations in the. Complaint were otherwise sufficiently pled
under Fed. R. Civ. P. 12(b) (6). (Doc. #32, p. 4 n.4.) The
Complaint was dismissed without.prejudice to plaintiff having his
conviction vacated. (Id.) Judgment (Doc. #33) Qas entered and
the case was closed.

Plaintiff filed a Notice of Appeal (Doc. #37), and on June
19, 2018, the Eleventh Circuit reversed and remanded the case to
consider the other groundé for dismissal finding a lack of notice
to plaintiff of a dismissal based on Heck, which was not argued on
the motion to diémiss. On remand, the Court vacated the Opinion
and Order (Doc. #32) and Judgment (Doc. #33), reopened the case,
and reactivated defendants’ motion to dismiss. (Doc. #42.) The
Eleventh Circuit noted that plaintiff is no longer incarcerated.

On August 6, 2018, the Court issued an Opinion and Order (Doc.
#43) finding"a failure to state a claim, and dismissing the
Complaint without prejudice to filing an Amended Complainf in

compliance with certain guidelines to comply with Fed. R. Civ. P.
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10(b). On August 16, 2018, plaintiff filed his Amended Complaint
(Doc. #44). OnISeptember 14, 2018, the Court entered an Order
(Doc. #47) striking the Amended Cbmplaint without prejudice to -
amending because “[als currently pled, the Amended Complaint fails
to state any plausible claims for relief. The Amended Complaint is
in fact not an improvement from the original Compiaint, and
blatantly ignores the Court’s guidance on .how to improve the
original pleading.” (Doc. #47, p; 3.)

On September 27, 2018, plaintiff filed a Second Amended
Complaint (Doc; #48), and defendants have once again moved to
dismiss the pleading.

III. SECOND AMENDED COMPLAINT

Plaintiff presents his “Statement of C;aim” as a violation of
due process rights because he was‘falsely arrested, as a violation
of his Fourth Améndment right to be free from unreasonagle seizure
for false imprisonment, and a conspiracy between defendant Teofilo
'Melendez, plaintiff’s own lawyer,‘and his wife’s iawyer. The only
named defendants are Teofilo Melendez, a Correctional Officer, and
Nicholas A. Shaffer, a Deputy.

Plaintiff ailegés that his lawyer called him on October 23,
2012, about viewing a' video on his laptop for the third time at
his office on October 25, 2012. Plaintiff alleges that his lawyer
liked to see his wife on video because she isryoung and beautiful.

That same night, Melendez was in plaintiff’s parking lot trying to
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put something illegal in his minivan so plaintiff could be pulled
over two days later while he. was on his way to see his attorney
with the laptop with incriminating evidence about his wife. The
wife had the spare keys so Melendez had the keys.

Plaintiff allegeé that defendant Deputy Nicholas Schaffer!?
did not write a police report, rather, Melendez wrote the report
but did not put his name on it because he is a corréctional officer.
‘Plaintiff alleges that Schaffer is an accomplice to the conspiracy
because he went along with it.

-On October 24, 2012, plaintiff calléd the Sheriff’s Office
for assistance and talked to a Sergeant M. Rodrigues. Rodrigues
agreed to send an officer to help. Aé plaintiff was waitiné,
looking through the blinds, he saw a police vehicle driving'slow
on the street and stopping a distance éway. Schaffer waé with a
nurse because Rodriéues thought he was high on illegal drugs.
However, he was simply-on medication that impedes his speech. The
nurse remained in the vehicle. Plaintiff iﬁvited Schaffer into
his home, and he looked around his apartment without épeaking.
After_some time, a different officer entered fofcefully into the
apartment, and started reading plaintiff his Miranda rights from

the front door. When plaintiff inquired why, the officer said

! Schaffer is also later referred to as Corporal.
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that plaintiff had been in his wife’s parking lot. Plaintiff tried
to argue otherwise, but the officer toldbplaintiff to call his
lawyer, and “two people is enough for me.” Schaffer transported
plaintiff té jail.

Plaintiff asserts that his iawyer Salim Bazaz was the only
person who knew of the incriminating evidence on the laptop.
Plaidtiff asserts that he spent an unnecessary 6 months in jail,
two years'of pfobation, 6 months at David Lawrence, and he had to
sleep'in a shelter. Plaintiff is seeking $500.0b in damages for
the wrongful imp;isonment, “for the abuse of some bilingual inmates
and the bilingual snitch” used to monitor plaintiff because “[h]e
used hié position in jail because he works in jail.” Also, for
the pain and suffering of not 'having his medication for hié
inguinal hernia surgery because of Melendez, who liked his wife.

IV. MOTION TO DISMISS

Liberally construed, plaintiff alleges false .arrest, a
seizure of his person in violation of his Fourth Amendment rights,
false imprisonment, and conspiracy.

The false arrest and false.imprisonment claims fail for the
same reasons previously stated in the August 6, 2018, Opinion and
Order. (Doc.'#42, pp- 7-9.) The claims are related as plaintiff
alleges that the imprisonment was a result of the false arrest.

Rankin v. Evans, 133 F.3d 1425, 1431 n.5 (1lth Cir. 1998) (“[Ulnder

Florida law ‘false arrest and false imprisonment are different
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labels for the same cause of action.’” (citation omitted)). As a
preliminary matter, plaintiff does not clearly identify actions
attributabie to the named defendants that lead -to the arrest or
his imprisonment. Plaintiff alleges that Schaffer was the driver
of the vehicle that transported plaintiff to jail, but makes no
effort to allege what actions Schaffer took to contribute to his
false arrest or false imprisonment. Neither Melendez or Schaffer
are alleged to have taken parn in the arrest itself.

“To state a claimvfor conspiracy under § 1983, a plaintiff
must allege that (1) fhe defendants reached an understanding or
agreement that they would deny the plaintiff one of his
constitunional rights; and (2) the conspiracy resulted in an actual

denial of one of his constituticnal'rights.” Weiland v. Palm Beach

Cty. Sheriff's Office, 792 F.3d 1313, 1327 (llth Cir. 2015). To

the exfent that plaintiff asserts an unlawful seizure of his laptop
’ . t
without a warrant or probable .cause as the ”object of the
conspiracy, the allegations remain insufficient. Plaintiff argues
that the arrest nas orchestrated for the socle purpose of obtaining
the laptop, but plaintiff does not allede anything to negate the
fact that the arrest was made by an unidentified officar based on
the testimony of two individuals. Further, the actual arresting
officer is not a named defendant, and plaintiff does not argue

that the witnesses were paid or were not real, or that defendants

falsified police reports. See Hadley v. Gutierrez, 526 F.3d 1324,

1
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1332 (11lth Cir. 2008) (Faced with the allegation of falsified
police.reports.on summary Jjudgment, the Cou:t noted “[i]lt is not
our job to divine a constitutional-vioiétion to support Hadley’s
conspiracy claim” in finding no violation of his constitutional
rights). As no understanding or agreement to deny plaintiff his
constitutional rights_is adequately alleged, the claim fails.
“Generally, where a more carefully drafted complaint might
state a claim, a plaintiff must be given at least one chénce to_
‘amend the compiaint before the distfict_court dismisses the action

with prejudice.” Bryant v. Dupree, 252 F.3d 1161, 1163 (1llth Cir.

2001) (citation omitted). Exceptions to freely granting leave to
amend include “undué delay, bad faith or dilatory motive”, a
“repeated failure to cure deficiencies gy amendments previously
allowed, wundue prejudice to the opposing party by virtue of
allowance of the amendment, [and] futility of amendment.”  Foman
v. Davis, 371 U.S. 178, 182 (1962). The Court finds that plaintiff
has been pfovided numerous opportunities to amend and to state a
ciaimJ The Court finds that further opportunities would be futile,
and that a dismissal with prejudiée‘is appropriate.

Accordingly, it is now

ORDERED:

1. Defeﬁdant’s Motion to Dismiss Plaintiff's Second Amended
Complaint (Doc. #51) is GRANTED and the Second Amended Complaint

is dismissed with prejudice.
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2. The Clerk shall enter judgment accordingly, terminate all
pending motions and deadlines as moot, and close the file.
DONE AND ORDERED at Fort Myers, Florida, this 28th day of

. February, 2019.

%,

Vel Z Do

)
_Ly

“t
e }.il E. STETLE
SIFIOR UNITZD STATES DISTRICT JUDBGE

Copies: ‘
Parties of record



UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

GELU TOPA,

Plaintiff,
V. . Case No: 2:16-cv-737-FtM-29UARM
TEOFILO‘ MELENDEz,

Correctional Officer and
NICHOLAS SHAFFER, Deputy,

Defendants.

ORDER

This matter comes before the Court on defendants' Motion to
Tax Costs (Doc. #63) filéd on March 20, 2019. No response has
been filed and the time to respond has expired. Defendants seek
an award of $532.60 for_piaintiff’s deposition, ;nd $525.00 for
their half of the mediation cost. | |

On-September 18, é017, the.Court issued an Opinion and Order
(Doc. #32) grantiﬁg defendants’ Motion to Dismiss (Doc. #8) based
on Heck!, which was réised in the égmmary judgment motion, and
denying defendants’ Dispositive Motion for Summary Judgment (Doc.
#30) as moot. The Complaint was dismissed without prejudice and
the case was closed. After a successful appeal, the Court vacated
this Opinion_and Order and reactivated the motion to dismiss to
consider whether the Complaint stated a claim. On August 6,'2018,

the Court granted the motion without préjudice to filing an Amended

! Heck v. Humphrey, 512 U.S. 477 (1994).




¢

Complaint finding that plaintiff-had failed to state a claim for
relief. On September 14, 2018, the Court entered an Order (Doc.
#47) striking the Amended.Complaint for failure to comply with the
Court’s directives without prejudice to filing a Second Amended
Complaint.

On February 28, 2019, the Court issued an Opinion and Order
(Doc. #61) dismissing the Second Amended Complaint with prejudice
lfor failure to staté a claim for false arrest, false imprisonment,
and conspiracy, and finding that any further amendment would be
futile. Judgment (Doc. #62) was entered in favor of defendants
- on March 7, 2019. |

Under Rule 54, “costs—other than attorney’s fees—should be
allowed to the prevailing party.” Fed. R. Civ. P. 54(d) (1l). The
Court finds that defendant is a prevailing party in this case, and
therefore is entitled to stétutofily authoriéed costs. Taxable
costs include “fees for printed or, electronically recorded
transcripts necessarily obtained for use in the case”. 28 U.S.C.
§ 1920(2). “The question of whether the costs for a deposition
are taxable depends on the factual .question of whether the
dgposition‘was wholly or partially “‘neéessarily obtained for use

in the case.’” EEOC v. W&0O, Inc., 213 F?Bd 600, 620-21 (11th Cir.

2000) (citation omitted). For a deposition of a party, the:
deposition must have been “reasonably necessary.” Id. at 622.
In this case, the deposition. of plaintiff was submitted in

support of defendants’ Dispositive Motion for Summary Judgment

-2 -



(Doc. #30), and depositions submitted in support of a summary
judgment motion may be taxed. Id. at 621. Although the Court.
previously denied the motion for summary judgment as moot, and
instead dismissed the case based on the four corners of.the Second
Amended Complaint, the deposition was neCessarily bbtained for use
in the case with a dispositive nwtioﬁ that was submitted for
review. The Court will grant the motion as to this cost.

Under the Court’s Case Management and Scheduling Order (Doc.
#22, § IV.E), “[ulpon motion of the prevailing party, the party’s
share may be taxed as costs in this action.” Defendants seek to
tax only.their portion of the mediation cost. The Court will
grant the motion as to this cost.

Accordingly, it is hereby’

ORDERED : |

Defendants' Motioﬂ to Tax Costs (Doc. #63) 1is GRANTED. The
Clerk shall tax costs pursuant to the prbposed Bill of Costs (Doc.
#63-1) taxing §1,057.60 against plaintiff and in favor 6f
defendants.

DONE and ORDERED at Fort Myers, Florida, this 17th day

of April, 2019.

i £ 1 i‘ . s
Aot & A\ Lok
JGHN E. STEEZLE

‘SQ-IOR UNITZD STATES DISTRICT JUBGE

Copies:
Parties of Record
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