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SUPREME COURT OF THE STATE OF NEW YORK
Appellate Bivision, Fourth Judicial BDepartment

KA 14-01531

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
v.
MICHAEL A. ALBERT, ALSO KNOWN AS GOTTI, DEFENDANT-APPELLANT.

Indictment No: 2013-0539

I, John V.  Centra, Associate Justice of the Appellate
Division, Fourth Judicial Department, do hereby certify that,
upon the motion of respondent pursuant to CPL 460.20 for ,
permission to appeal to the Court of Appeals from the order of
this Court entered April 26, 2019, which affirmed a judgment of
the Monroe County Court rendered July 30, 2014, there is no
question of law presented that ought to be reviewed by the Court

~of Appeals, and permission to appeal is hereby denied.
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- Zﬁéﬁ. Jdﬂn V. Centré‘\\\

Associate Justice
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SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1101
KA 14-01531 4
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND WINSLOW, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,

\ ' MEMORANDUM AND ORDER

MICHAEL A. ALBERT, ALSO KNOWN AS GOTTI,
DEFENDANT-~APPELLANT.

KIMBERLY J. CZAPRANSKI, FAIRPORT, FOR DEFENDANT~APPELLANT.

SANDRA DOORLEY, DISTRICT ATTORNEY, ROCHESTER (SCOTT MYLES OF COUNSEL),
FOR RESPONDENT.

Apﬁeal from a judgment of the Monroe County Court (Vincent M.
Dinolfo, J.), rendered July 30, 2014. The judgment convicted
defendant, -upon a jury verdict, of murder in the second degree.

. It is hereby ORDERED that the.judgment so appealed from is
affirmed. : :

A Memorandum: Defendant appeals from a judgment convicting him
following a jury trial of murder in the second degree {(Penal Law
§ 125.25 [1]) stemming from a homicide that occurred in 2006.
Although defendant was not indicted for the crime until 2013, we
reject his contention that he was entitled to a Singer hearing to
explore the reasons for the People’s delay in procuring the indictment
inasmuch as “the record provided County Court with a sufficient basis
to determine whether the delay was justified” (People v Rogers, 103
AD3d 1150, 1151 [4th Dept 2013], Iv denied 21 NY3d 946 [2013]; see

People v Smith, 60 AD3d 706, 707 [2d Dept 2009], 1v denied 12 NY3d 859
[2009]).

Defendant further contends that the court erred in denying that
part of his omnibus motion seeking to preclude statements that he made
to a private citizen who was surreptitiously recording the statements
for law enforcement agents. It is undisputed that the People failed
to provide defendant with a CPL 710.30 notice with respect to those
statements, and we reject the People’s contention that no notice was
required because the citizen was not a public servant at the time
defendant made his statements to her.. Although the statute does not
require notice of “admissions made to private parties who were not
police agents” (People v Mirenda, 23 NY2d 439, 448 [1969] [emphasis
added]; see People v ‘Bryant, 144 AD3d 1523, 1524 [4th Dept 2016], 1v
denied 28 NY3d 1143 [2017]; cf. People v Stern, 226 AD2d 238, 239 [1st
Dept 1996], 1v denied 88 NY2d 969, 1072 [1996]), we agree with our
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‘dissenting colleagues that the citizen in this case was acting as a
police agent at the time she recorded the statements inasmuch as she
was acting “at the instigation of the police . . . to further a police
objective” (People v Ray, 65 NY2d 282, 286 [1985]; see People v
Eberle, 265 AD2d 881, 882-883 [4th Dept 1999); cf. People v Smith, 262
AD2d 1063, 1063 [4th Dept 1999], 1v denied 93 NY2d 1027 [1999]).

We respectfully disagree with our dissenting colleagues, however,
on the issue whether the failure to provide the CPL 710.30 notice
warrants preclusion of those statements. We conclude that it does
not. Where, as here, there is “no colorable basis for suppression of
the statement, the failure to give notice [constitutes] a mere
irregularity not warranting preclusion” (People v Clark, 198 AD2d 46,
47 [1lst Dept 1993], 1v denied 83 NY2d 870 [1994]; see People v
Rockefeller, 89 AD3d 1151, 1152-1153 [3d Dept 2011], 1lv denied 20 NY3d
1064 [2013]; see also People v Garcia-Lopez, 308 AD2d 366, 366 [1st
Dept 2003], 1lv denied 1 NY3d 572 [2003], cert denied 541 US 1078
[2004]; see generally People v Greer, 42 NY2d 170, 178-179 [1977]1).

In our view, there is no colorable basis for suppression of
defendant’s statements to the private citizen. There is no dispute
that defendant voluntarily went to the citizen’s home and that he was
interested in pursuing a romantic relationship with her. During the
entire conversation, wherein defendant admitted committing the
“homicide, the private citizen made no explicit or implicit promises
that she would engage in sexual relations with defendant. Rather, it
was defendant who offered to tell her anything she wanted to know
after she expressed that she was afraid of him, and then provided her
with all of the details concerning the homicide. We thus conclude
that the private citizen did not make any statement or engage in any
conduct that “create([d] a substantial risk that . . . defendant might
falsely incriminate himself” (CPL 60.45 [2] [b] [i]; see People v
Bradberry, 131 AD3d 800, 802 [4th Dept 2015], 1l1v denied 26 NY3d 1086
(2015]). If anything, the citizen’s expressed fear of defendant would
have had a higher likelihood of inducing defendant to deny
participation in the homicide. Although the private citizen
ultimately engaged in sexual relations with defendant later that
night, the recording establishes that she made no explicit or implicit
promises that she would do so (cf. Commonwealth v Lester, 392 Pa Super
66, 67-73, 572 A2d 694, 695-698 [1990], appeal denied 527 Pa 609, 590
A2d 296 [1991]). The fact that defendant hoped his confession would
endear him to the citizen and convince her that he was worthy of her
sexual favors does not provide any arguable basis to believe that his
statements were anything but ™ ‘spontaneous and uncontestably
voluntary’ ” (People v Smith, 118 AD3d 920, 921 [2d Dept 2014), 1v
denied 24 NY3d 1089 [2014], reconsideration denied 25 NY3d 992

{2015]). We thus further conclude that the court did not err in
refusing to instruct the jury regarding the voluntariness of his
statements to that private citizen; there was no evidence at trial
“presenting a genuine issue of fact concerning the voluntariness of
[those] statements” (People v Clyburn-Dawson, 128 AD3d 1350, 1352 [4th
Dept 2015], 1v denied 26 NY3d 966 [2015]; see People v Nelson, 133
AD3d 1228, 1228 [4th Dept 2015], 1v denied 27 NY3d 1003 [2016]; see
generally People v Cefaro, 23 NY2d 283, 288-289 [1968]).
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We reject defendant’s contention that the court erred in refusing
to suppress statements that he made to law enforcement personnel
without the benefit of Miranda warnings. Although defendant was’
incarcerated on an unrelated offense, he was not subjected to
custodial interrogation inasmuch as “[tlhere was no ‘added constraint’ .
that would have led defendant to believe that some other restriction
had been placed on him ‘over and above that of ordinary confinement in
a correctional facility’ ” (People v Boyd, 159 AD3d 1358, 1362 [4th
Dept 2018)], Ilv denied 31 NY3d 1145 [2018); see People v Ayala, 27 AD3d
1087, 1088 [4th Dept 2006], 1v denied 6 NY3d 892 [2006]; see generally
People v Alls, 83 NY2d 94, 100 [1993], cert denied 511 US 1090
[1994]). We thus conclude that Miranda warnings were not required
(see Ayala, 27 AD3d at 1088; see generally People v Huffman, 41 NY2d
29, 33 [1976]). Defendant further contends that the court erred in
failing to instruct the jury on the voluntariness of his statements to
law enforcement personnel. That contention is not preserved for our
review inasmuch as he did not seek such an instruction for those
statements (see People v Thomas, 96 AD3d 1670, 1673 [4th Dept 20121,
lv denied 19 NY3d 1002 [2012]). In any event, the contention lacks
merit where, as here, there was no evidence in the trial record that
would raise a factual issue concerning the voluntariness of those

statements (see Clyburn-Dawson, 128 AD3d at 1351-1352; see generally
Cefaro, 23 NY2d at 288-289).

During jury selection, defendant raised Batson challenges with
respect to two prospective jurors. We agree with the People that they
provided race-neutral reasons to support striking those jurors. The
first juror’s disclosure that her father and brother had criminal
convictions was offered by the People as the basis for their challenge
and constitutes a race-neutral reason to strike a juror (see e.qg.
People v Garcia, 143 AD3d 1283, 1284 [4th Dept 2016], 1lv denied 28
NY3d 1184 [2017]; People v Ball, 11 AD3d 904, 905 [4th Dept 2004], 1lv
denied 3 NY3d 755 [2004], 1lv denied 4 NY3d 741 [2004]). The second
prospective juror disclosed that he had recently read two books by a
writer the prosecutor described as “a black revolutionary-type
writer,” who had “very antigovernment [sic], anti-law-and-order type
views.” Contrary to defendant’s contention, the prospective juror’s:
“expos[ure] . . . to ‘anti-police’ and ‘anti-establishment’
sentiments” was a race-neutral reason for the exclusion of that
prospective juror (People v Funches, 4 AD3d 206, 207 [lst Dept 20047,
lv denied 3 NY3d 640 [2004]).

Defendant’s remaining contentions lack merit. We conclude that
defendant’s right of confrontation was not violated “when an autopsy
report prepared by a former medical examiner, who did not testify, was
introduced through the testimony of another medical examiner” (People
v Acevedo, 112 AD3d 454, 455 [1lst Dept 2013], 1v denied. 23 NY3d 1017
[2014]; see People v Chelley, 121 AD3d 1505, 1506-1507 [4th Dept
2014], 1v denied 24 NY3d 1218 [2015]), reconsideration denied 25 NY3d
1070 [2015]; see generally People v Freycinet, 11 NY3d 38, 42 [2008]).
Further, the court did not err in denying defendant’s request for an
accomplice charge inasmuch as there was no reasonable view of the
evidence that the particular witness “participated in the planning or:




-4- : 1101
' KA 14-01531

execution of the crime[]” (People v Jones, 73 NY2d 902, 903 [198971,
rearg denied 74 NY2d 651 [1989]; see People v Young, 225 AD2d 1066,

1067 [4th Dept 1996], lv denied 88 NY2d 1026 [1996]). Addressing both
the preserved and unpreserved contentions concerning alleged
prosecutorial misconduct (see CPL 470.15 [6] [a]l), we conclude that

the prosecutor did not impermissibly change the theory of the People’s
case (see generally People v Mateo, 2 NY3d 383, 402 [2004], cert
denied 542 US 946 [2004])) and that the remaining instances of alleged
impropriety on the part of the prosecutor “were either fair comment on .
the evidence . . . or appropriate response to arguments made in ' .
defendant’s summation” (People v Speaks, 28 NY3d 990, 992 [2016]). We
conclude that the conviction is supported by legally sufficient
evidence (see generally People v Bleakley, 69 NY2d 490, 495 [19871)
and, viewing the evidence in light of the elements of the crime as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
'we further conclude that the verdict is not against the weight of the
evidence (see generally Bleakley, 69 NY2d at 495). Finally, we
conclude that the sentence is not unduly harsh or severe. '

All}concur'exceptvCEwnm, J.P., and DeJoseEpR, J., who dissent and

- vote to reverse in accordance with the following memorandum: We
respectfully dissent because we disagree with the majority’s
conclusion that the failure of the People to provide a CPL 710.30
notice with respect to statements defendant made to a private citizen

~who was acting as an agent of the police does not warrant preclusion
of those statements.

CPL 710.30 requires, inter alia, that the People serve a
defendant with notice, within 15 days after arraignment and before
trial, if they intend to offer at a trial “evidence of a statement
made by [the] defendant to a public servant, which statement if
involuntarily made would render the evidence thereof suppressible”
(CPL 710.30 [1}1 [a)). ™“[Tlhe purpose of CPL 710.30 is to inform a ,
defendant that the People intend to offer evidence of a statement to a
public officer at trial so that a timely motion to suppress the ‘
evidence may be made” (People v Rodney, 85 NY2d 289, 291-292 [1995]).
Our colleagues in the majority conclude that, because there is “ ‘no
colorable basis for suppression of the statement, the failure to glve
notice [constltutes] a mere irregularity not warranting preclusion.’ ”

-The cases relied on by the majority involve circumstances where there

was “no question as to the voluntariness of” the statements (People v
Rockefeller, 89 AD3d 1151, 1153 [3d Dept 2011}, lv denied 20 NY3d 1064
[2013]; see People v Garcia-Lopez, 308 AD2d 366, 366 [lst Dept 20037,

lv denied 1 NY3d 572 [2003}, cert denied 541 US 1078 [2004]). The
same cannot be said in this case.

"It is for the court and not the parties to determine whether a
statement is truly voluntary” (People v Chase, 85 NY2d 493, 500
[1995]1), and here we conclude that there-is “[a] colorable basis for
suppression of the statement(s]” (People v Clark, 198 AD2d 46, 47 [1lst
Dept 1993]; see generally Commonwealth v Lester, 392 Pa Super 66, 67-
73, 572 A2d 694, 695-698 [1990], appeal denied 527 Pa 609, 590 A2d 296
[1991]), i.e., that the statements were 1nvoluntary because they were
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made in exchange for the promise of sexual relations. While we
-acknowledge that the recorded conversation between defendant and the
police agent does not contain an express offer of sexual relations, we
conclude that County Court could have inferred from the conversation
and the police agent’s testimony that defendant made the statements in
exchange for an implicit promise of sexual relations. It is our.
position that, in cases where it is at least arguable that a defendant
would “be entitled to a pretrial hearing, the statutory notice must be
supplied regardless of the District Attorney’s personal opinion that
the defendant[’s statements were voluntary] and regardless of the fact
that, following a hearing, the trial court might reach the same
conclusion” (People v Brown, 140 AD2d 266, 270 {[1lst Dept 1988}, 1Iv
denied 72 NY2d 955 [1988]}). 1In our view, that position is supported
by Chase and People v Greer (42 NY2d 170 [1977]). Indeed, the Court
of Appeals recognized that, in Greer, even though it “found that the
statement in question was completely voluntary (when discovered by the
- police in the midst of sexual intercourse, defendant claimed the act
was consensual rather than rape but, in response to the officer’s
question, did not know the victim’s name), it precluded the statement

for failure of the People to give the required notice” (Chase, 85 NY2d
“at 500).

Thus, because there is a question here whether defendant’s
statements to the police agent were voluntary, defendant “ ‘had the.
right to have a court review the circumstances under which the
statement[s were] given and to determine [their] voluntariness’ ”
(People v- Boone, 98 AD3d 629, 629 [2d Dept 2012], 1v denied 20 NY3d
931 [2012], quoting Chase, 85 NY2d at 500). Consequently, we conclude
that defendant was entitled to notice of the statements made to the
police agent pursuant to CPL 710.30 and that “the People’s failure to
provide such notice should have served to preclude the admission of
[those] statement([s] at . . . defendant’s trial” (Boone, 98 AD3d at
629). That error was not harmless, and therefore we would reverse the
judgment, grant that part of the omnibus motion seeking to preclude
. the People from introducing at trial the recorded conversation between
defendant and the police agent, and grant defendant a.new trial on
count one of the indictment (see People v O’Doherty, 70 NY2d 479, 489

[1987]); People v Scott, 222 AD2d 1004, 1004 {4th Dept 1995], 1lv denied
87 NY2d 1025 [1996]).

Entered: April 26, 2019 | Mark W. Bennett
' _ ’ Clerk of the Court
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MONROE COUNTY COURT o ' S
COUNTY OF MONROE STATE OF NEW YORK -

The PEOPLE ofthe State ofNEW YORK o -
" Hon. Vincent M. Dinolfo -

vs - LR ---';-:Posr-G o
L | : MEMORANDUM or LAW
MICHAELALBERT

lrndrcunent No 2013-0539
Defendant. : .

‘A Huntley/ Wade Hearmg was held on November 26 2013 This Memorandum of Law

' w111 pnma.nly focus on the Huntley Hearmg portlon of the testrmony, and speclﬁcally the 1ssue of

o whether Inv Ben_;amm was requrred to mform Defendant M1chael Albert of his M randa Rtghts |

'when he was questtoned on May 9 2013 at Greene Correctronal Facrhty

| An mmate ina correctlonal facrhty 1s not per se “1n custody” for Mtranda purposes, but

) may be “m custody’ 1f there isan “added constramt that would lead a pnson mmate reasonably to

| , .'beheve that there has been a restnctron on that person s freedom over and above that of ordmary

RECEIVER A(J e

[ !"-’”:’.!}‘!'!

NROE SUFRE:
Q"r‘k-]-r' £

iy

:conﬁnement in a correchonal faclhty » People v Alls 83 NY2d 94 100 (1993) (th1s 1s often '

referred to as the “added restramts” of “addtttonal restramts” test) It is clear from a revxsv of

the Hearmg Transcnpt that Mr Albert was “m custody’ i when mterrogated by lnv Benjpmngand

:r

,heshouldhavebeennouﬁedofhlstrandanghts o 2 ,,_L

374

Mt 1s undtsputed however, that Inv Benjamm dld not read Mr. Albert his Mzrandaw
f’- L e

Warmngs when he was mterrogated at Greene Correctlonal Facrhty November 26 20134:~
Transcnpt p 38 As he was not advrsed of h1s Mrranda nghts the statements made on May 9

2015\lnust be suppressed

a..

™~ Mr. Albert was “m custody” because he was he was lsolated from anym'emhsfr ammev
v ('._7

o

T



enforcement officials. The Court of Appeals has said:
The taking of a suspect under apparent compulsion by a law
enforcement official to a place of isolation has repeatedly
been held to constitute custodial restraint, even when such
asportation is to a place less coercive than a police '
headquarters (See, Florida v Royer, 460 US 491 [isolation
of a suspected drug courier in a small room at an aitline
 terminal]; United States v Baron, 860 F2d 911 [9th Cir],

cert denied 490 US 1040 [suspect taken from a parking lot
and isolated in another suspect's apartment]). Indeed, the
court in United States v Baron identified as "the crucial
factor" in the case "the coerciveness created by isolating a

* suspect in a private space controlled by the pohce" (id, at

916).
People v. Azls, ssNde at 102-103.

Inv. Benjamin made advanced a&méeménts to interrogate Mr. Albert ‘on'this date.
November 26, 2013 Transcript, p. 34-35. Inv. Benjamin and Inv. Mazzola wére; already waiting
in the interrogation room when “one of the _]all guards” brought Mr. Albert to see them. Id. at 23,
36. In Alls, the Court of Appeals noted that under New York Regulatlons, 7 NYCRR
270. 2(B)(10)(n1) an mmate is reqmred to comply with duechons ofa correcuons ofﬁcer relaung
to mdvement within the faclhty; 83 NY2d at 103. Thus, Mr. Albert was required to comply with
the d1rect10ns of the prison staﬁ' to go to the room for mterrogatlon o - |

Mr. Albert was mterrogated in aroom oﬁ' of a visiting area. November 26, 2013
T ranscript; p- 36. During the entire two hour interrOgaﬁon, there was no one in the visiting area
exoept pnson staff, and no one in the interrogation room other than Inv Benjamin and Inv.
Mazzola. 1d, p. 37 Durmg the mterrogauon, 10 one entered or left the room. Id. at 40 46.
Further, the door to the interrogation room remained closed durmg the entire period. Id At 46
Thus, Mt. Albert was isolated from anyone other than law enforcement officials.

The Fourth Dcpartnient has found isolation from other inmates significant in determining

uuli 70



that an mdmdual was “in custocly’ for Mzranda purposes In People V. Brown the Fourth
Department stated “Defendant was then taken to a lobby area outs1de the presence of other o
mmates, where . . the correehon sergeant "quesnoned [defendant] We conclude that, under
~ those ctrcumstances, ‘defendant could have reasonably beheved that h1s freedom was restncted
over and above that of ordmary conﬁnement Mzranda wammgs were thus reqmr 7 49 AD3d .
1345 1346 (4TH Dept. 2008) (mternal citations omrtted) | o
| Also, s1gmﬁcant 1s how and when the mterrogahon of Mr Albert ended, namely when "

Inv Benjamm wanted itto end The mterroganon ended only when Inv Benjamm told Mr.
Albert that he was gomg to be charged w1th murder (desp1te not havmg adm1tted to the
homrcrde), Inv BenJamm then opened the door to the room and told the pnson staﬁ’ that he was
“all set, Mr Albert was taken away by the prrson guard Who Walted out51de Id ‘at 39 40 41, -
45 In People v, VanPatten the court found that “the mterrogatlon of defendant at the detentlon
facthty-wlnch took place ina classroom w1th correcuon ofﬁcers standmg outsrde the door whrle
defendant was not perrmtted to leave on lns own--was custod1a1 in nature 48 AD3d 30 33 (SRD
Dept 2007) Thus, due to the 1solat10n of Mr Albert from other mmates he was m custody” for
| Mzranda purposes A_ | | | _ | ' | |

Moreover, Mr Albert was “m custody” because he was not told that he could leave the .
mterrogatton room at any t1me or that he could refuse to speak to mveshgators Inv BenJanun -
acknowledged that he dld not tell Mr. Albert that he had the nght to refuse to speak to B
, mvesttgators November 26 2013 Transcnpt, p 38 Nor d1d he mfonn hun that he could leave
atanytlme Id _; | - - | - '

It is submrtted that the cases seem to suggest that the smgle most s1gmﬁcant factor m

deterrmnmg 1f there are addlttonal restram ” on an mmate is whether the pohce have notxﬁed

-:-uoeitt“.'



him that he is free to leave at any time and not speak to the interrogators. See Brunetti, New York -
Confessions, LexisNexis 2012 Edltlon, § 2.05[6][c], page 2-54. The Court of Appeals mAlls
stated that the “truly relevant factor” was whether the interrogator “(backed by the full authority
of prison regulations) may have directed defendant to go with him to an isolated location
‘without iﬁdicating in any way he was free to depart’ (Florida v. Royer, supra, [460 US 491] at
' 501)” 83 NY2d at 103 (footnote). | |

The importance of the investigator telling the suspect that he is free to leave at any time
and that he does not need to answer any questions can be seen by looking at two Third
Department cases that turned on this issue. In People v. Hope, defendant’s iselation from other
inmates coupled with the fact that there was“no indication that defendant was told that the
interview was voluntary or that he could leave the room at any time” led the Third Department to
conclude that Miranda Wamings_ were required. 284 Ab2d 560, 562 (3% Dept. 2001).

The Third Department, on the other hand, found that Mranda Warnings were not |
. required when “at the outset of [the] interview with defendant, [tlee interrogator] advised
defendant of the purpose of the inquiry, told him that he did not have to answer any questions
and was free to leave the visitors' room at any time.” People v. Passino, 53 AD3d 204, 205 3%°
Dept. 2008)f The SeconAd‘ Department has also found this to be a significant factor, in that it
observed, “the defendant [was informed] at the outset of the quesﬁoning that he was not in
custody and was free to leave the inferview room and go back to his cell at any time. Under these
clrcumstances the defendant could not have reasonably believed that "that there has been a
restriction on that person's freedom over and above that of ordinary conﬁnement ina correc'aonal
faclhty " People v Vila, 208 AD2d 781, 782 (ZND Dept. 1994) (mtatlons omltted)

The United States Supreme Court has also found this to be a mgmﬁcant factor In Howe
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o erlds the Supreme Court found that the defendant was not m custody for Mzranda purposes

_ because he was told that he was free t0 leave at any tnne and the door to the mtervrew T00m Was -

open at trmes dunng the questromng 132 S. Ct. 1181 1193 (2012) As Inv. Benjamm

: -acknowledged that he d1d not mfcrm Mr Aibert that he was free to leave at any time or that he

did not have to speak to mvestrgators, he was “m custody” for Mzranda purposes

Fmally, a number of other facts estabhshed at the Heanng support the conclusron that Mr.
Albert was “m custody” for Mzranda purposes m that the pohce planned to make the -

mter:rogatron room a coercrve envxronment with whrch to conduct the mterrogatron It should

_ -1mt1a11y be noted that the pohce already made the decrsron to charge Mr Albert wrth the murder,

' no matter what occurred durmg the mterrogahon. November 26 2013 Transcrrpt, P: 39

' And, although Inv Benjamm made advanced arrangements 10 mterrogate Mr ‘Albert on

| this date, he d1d not grve Mr Albert advanced notlce that he was commg Id P. 35-36 Clearly,
'-thrs was done to catch Mr A.lbert by surpnse and contnbutes to the conclusron that the pohce )
| ,were mtendmg to create a coercive envrronment wrth whrch to conduct the mterrogatton.
'.Further, Mr Albert was never asked 1f he needed to use the bathroom of wanted somethmg to
. dnnk Id at 40 Nor was he asked rf he needed or wanted to eat desprte the mterrogatron

'begmmng at the lunch hour, 11 30 am. Id at 36 40

In conclusron, Mr Albert was “m custody” for Mzranda purposes He was brought to the
mterrogatlon room by pnson staﬁ’ M. Albert was requrred, by New York State regulatlons, to

g0 to the mterrogatlon room as dlrected by staff When he gotto the room, he was 1solated away

‘ from anyone other than law enforcement ofﬁcers, two Rochester Pohce mvestlgators ms1de the

. mterrogatron room and pnson sta:Ef outsrde the mterrogatton room Mr A.lbert was never .

mformed that he could leave the room at any txme or that he could refuse to ta]k to mvestrgators

,viiié,;-



The door to the room was left closed for the entire two hours mterrogatlon and no one entered or
left the room.. Mr Albert was not oﬁered food despite the mterroganon being dunng the lunch
hour, nor was he offered a drink or to use the bathroom facilities. The interrogation lasted until
Investigator Benjamin decided he was “ali set.” As Mr. Albén was “in custody” Inv. Benjamin

was required to notify him of his Miranda Rights. He did not do so. The statements made by
Mr. Albert to Iﬁv Benjamin and Inv. Mazzola on May 9, 2013 at Greene Correctional Facility

must, therefore, be suppressed.

Dated: _Depember 17,2013

p—

MARK D. FUNK, ESQ.
Attorney for Defendant Michael A. Albert

TO: HorL Vmcent Dmolfo
Judge, Monroe County Court

Patrick B. Farrell, Esq.
Monroe County District Attorney’s Office
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| Criminal Possessmn ofa Weapon in the Second Degree in v101at10n of PL §26§5’3( d

STATE OF NEW YORK .
COUNTY COURT COUNTY OF MONROE

THE PEOPLE OF THE STATE OF NEW YORK _

SUPERCEDING DECISION
AND ORDER/

DECISION AND ORDER

Indict. No. 2013/0539

MICHAEL A. ALBERT ;

Def;x.xd;pt., | | \73 ")\\’7

|lAPPEARANCES:

ll“or the People: SANDRA DOORLEY, ESQ.
: o Monroe County District Attorney
PATRICK FARRELL Esq., of Counsel
47 S. Fitzhugh Street, Suite 832
Rochester, New York 14614

‘For the Defendant: MARK D. FUNK ESQ
S 144 Exchange Boulevard -
Rochester, New York 14614

DECISION AND ORDER

DECISION ANV ORDER
(VINCENT M. DINOLFO, J.
& N
Defendant is charged thh Murder in the Second Degree in v1olat10n of PL§ 1@5@
Mmoo
2

\'
Cnmmal Possessmn of a Weapon in the Thlrd Degree m v101at10n of PL§2,6§"02@ This

g =
Y&

Y|
yuusdid

874




Decrsron and Order supercedes those portions of the prior Decrsron and Order issued frorn the

| bench in December 2013 to the’ extent 1t is dehneated herem Thrs ruhng also addresses the

ongmal issue as to Whether a .S’mger Heanng is needed as so moved by Defendant

In addressmg the Smger issue ﬁrst, Defendant asserts that the delay between the date of -

: | this crime and the date which the charges were brought vrolates hls due process nghts under the
Us Constltutron (Amendments vr and XTV) and the New York CQnstltutlon (Atl §6). He o
.l contends that the seven year delay in brmgmg these charges is vrolatlve of hrs nghts to be
‘ afforded due process, cltmg and quotmg, People v Bg[ant, 65 AD2d 333(2nd Dept. 1978) and
- the reference to the necessrty of conductmg a Smger Hearmg to determme the issue. HlS pnmary

- argument is that since corroboratlon is not needed to obtam an mdlctment any argument whlch

the People rarse on that subject in order to Justlfy tlus delay is unpersuasrve Defendant also

argues that a seven year delay 1s “substantral” in and of 1tself He further subrmts that his case

|{has been prejudrced because the passage of trme has senously eroded hrs abrhty to defend
| hnnself c1t1ng the dxﬁiculty of an ahb1 defense aﬁer so long a tlme and that he has been

prejudrced because asa sentenced pnsoner he has now lost the rrght to negotrate a sentence |

agreement whlch would mclude concurrent mcarceratron
~The factors whrch the Court should consrder in makmg a due process determmatlon are;

1) the length of the delay, 2) the reason for the delay, 3) the degree of actual pre_]udlce to the

- defendant, 4) the senousness of the underlylng offense, and 5) the extent of pretnal mcarceratlon

| (Eegp_le v Smger, 44 NY2d 241 [1978], see also People V. Vernace, 96 NY2d 886 [2001])

, Here there was a seven year delay in the tlmely prosecutron of thrs homrcrde The

| |underlying cha_rge is murder, ma_rg_uably a serious if not the most serrous offense, that can be

IR S
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charged in the criminal justice system. Fifteen year preindicmtent, (People v. Decker, 13 NY

3d 12 [2009]), fourteen year preindictment, (People v. Vernace, supra), and nineteen year

_ lto be per se violations of due process in homicide cases. Here, the period of delay is significantly

|lless. Also, in the present case, the issue of extensive pretrial incarceration is not applicable

because Defendant was sentenced and incarcerated on a totally separate crime/event.
Further the People did not pursue this sooner because of a percewed lack of

corroborative evidence. In that vein, “a detemnination made in good faith to defer

v. Singer, supra, at 254, 405 N.Y.S.2d; 17", (People v. Denis, 276 AD2d 237, 248, [3° Depf.

reasons have merit and are not the manifestation of bad faith. Here, this was not the abuse of

the sigrificant amount of discretion that the People must of necessity have, and there is no

| findication that the decision was made in anything but good faith P eop‘Ie V. Rogers; supra at

11151, citing and éﬂotin’g, People v. Decker, supra at 15).

Additionally, there is no indication that the defense has been seriously impaired by the
delay (People v. Hayes, 39 AD3d 1173 [ 4n Dept. 2007]) With a seven year delay, “t is likely

that some degree of prejudice will result-gwen that memories will fade, potentlally making it

16). Buta delay may likewise work against the prosecutmn as the passage of time can make it

'mo_re difficult for the prosecution to meet their burden of proof (see, People v. Vernace, supra

3.
Uuuidd

preindictment delays (People v. Rogers, 103 AD3d 1150 [4" Dept. 2013)], have not been held

commencement of the prosecution for further investigation*** will not deprive the defendant

of due process of law even through the delay may cause some prejudice to the defense” (People -

20007). The'vPeople have stated their reasons for delay in their papers and the Court finds those

dlfﬁcult for a defendant to estabhsh an alibi or other defenses” (Eeogle v. Decker, supra at 15- |




1lat 288). | ' 'Accordingly, Defendant’s nrotion to -dismiss the -Indictment on t_he ground that
| |he was demed due process or because of the premdtctment delay is demed for the reasons stated .
. above and the Court need not conduct a Rogers Hearmg in order to reach that conclusmn (see,.

‘| |People v _‘Declcer_ 13 NY3d 12 [2009] eople V. Rogers, 103 AD3d llSO [4“‘ Dept 2013], .

- ||people v. Hayes,39 AD3d 1173 [4“‘Dept 2007])

_ The Court has reconsrdered Defendant’s motton and arguments with respect to that

1|portion wh1ch seeks drsmmsal of the second and thrrd counts of the Indtctment as bemg beyond

the statute of hm1tat10ns There isa clear d15t1nct10n between speedy trial provrsmns and statute '

“jof hm1tat10ns provrsmns w1tlun CPL §30, et al In revrewmg the issue the Court concludes that
” controlhng authonty can be found in both eople V. erdnclg, 83 AD3d 1455 [C Dept 201 l)
. |and People V. Hell, 70AD3d 1490 (4th Dept 2010) In both cases, where the statute of
o lnmtattons did not require dtsm.tssal of the maJor crime alleged in the respect1ve lndlctments |
- the presence ‘of those charges d1d not toll the statute of lnmtatlons to- separate counts The :
A argument ﬂ'lat the separate charges were transacttonal and thus afforded the statute of hmttatrons
for the major charge was not supported in these cases. Therefore, the Court now grants
.Defendant S rnotton to drsrmss counts two and three of thrs Indrctment as tnne-barred by

: apphcatron of the appropnate statute of hrmtattons for those counts

Wrth respect to Defendant’s motlon o reconsrder the Court’s rulmg w1th respect to the

'necessxty of the service of a CPL §71 10 30 Notice, the Court dechnes to gra.nt the motlon based ‘
a upon the content of the ongmal Decrsron and Order (see alsa People v. Boone 98 AD3d 629
-|{(2d Dept. 2011'2[; People V. -Roclcefeller, 89 AD2d 115_1{3rd De_p___t. 2_0_ 11; ;P-eople_ v, Carter, 31

{|AD. 3d 1056 {3" Dept. 2006]). |

4
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Wade/Huntley Hearing
A combined Wade/Huntley Hearing was conducted in this matter on November 26, |
2013. The only witness who testified during the Hearing was Rochester Police Department

(“RPD”) Investxgator Randy Benj amin (“Benj amin”). The Court makes the following findings

of fact based upon the testimony which the Court has determined to be credjble: '

Benj amin was working in Septembe_r 2006 and was investigating a homicide which had
occurred near Lexington Avenue in the City of Rochester, Monroe County, New ')_(_ork, during
that month. On September 13, 2006 at approximately 2:30, he conducted a photo array with a
person who has been delineated as Witness 1. The procedure took place in the Public Safety
Building and was conducted by Benjamin and his partuer, Inv. Nea1' O’Brien. The array
consisted of photographs of six Afn'can-American males. The photos were in colorand showed
the men’s faces. The array was. computer generated by “puttmg in” to a d_ata_bank, similat

characteristics such as herght age, color, weight, and race. The mtentlon was to create an array

with persons who Would appear similar in appearance to Defendant The thness was advised

that he was gomg to be.shown 2 photo array and asked ifhe recogmzed anyone shown in the
display. The wifness pointed out picture number 3 and stated “that’s him right there.” The -
person in photo number 3 was Defendant. | | |
ldenjaminperfonned a similar_ photo array prooedure on Apr_il_'ﬁé, 2013 at approximately

,

1:55 p.m., with a second person known as Witness 2. Thearray had been generated ina manner.

| Lsnmlar to the first array and contained photographs of six persons, mcludlng Defendant Prior

.| lto the array being shown to Witness 2, the witness was given instructions by use of aRPD Photo

Array Form, and was: snb sequently recelved into evidence. “The mstructrons were read verbatim

5




1ito Wrtness2 who rncheted that he or she understood the instructions. The wrtness was then
{|shown the array The w1tness pomted out photo number 2 and stated “that’s Gotti right there ?
Ex# 3 was placed into evrdence Neither Witness 1 nor Witness 2 were shown any other photos |
| of Defendant pnor to the sub; ect photo arrays | |

BenJarmn also testlﬁed wrth respect toa conversatron whrch he had with Defendant on

_ May 9 2013 The conversatlon took place at Greene Correctronal Facrhty (“Facrhty”) )

it Defendant was mcarcerated at the Facrhty onan unrelated matter Benjarnrn had traveled to the

: Facrhty with another 1nvest1gator Nrck Mazzola, who was present dunng the entrre

o conversatron, but took 1o actrve part

Benjarnm stated that Defendant was brought mto a room whlch had descrrbed as an
3 ofﬁce w1th three charrs, “probably the size of the men 's room on the 2'“’ Floor of the Hall of
Justrce Defendant was escorted 1nto the room by Correctrons personnel but was nerther

: | handcuffed nor shackled The Correctrons personnel person d1d not remam in the room and was -

Tk not posrtroned at the door Defendant had freedom of movement wrthm the: room He was not |

| read h1s Mzranda warmngs The contents of the conversatron that ensued is contarned in the _
- record of the Heanng and for the sake of brevrty, wrll not be repeated herem Defendant never
B rasked that the questlonrng cease nor drd he ask for the servrces ofan attorney The “ interview

process” lasted for approxrmately two hours

Wrth respect to the photo array 1dent1ﬁcatron procedure conducted w1th the 1dent1fy1ng .
| wrtnesses the People have the burden of gomg forward to establrsh both the reasonableness of
Akhe polrce conduct and the lack of suggesttveness in the 1dent1f1catron procedure used (Eeop

bubiud
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identification procedure was unduly suggestlve ([People v, Ortiz, at 537; People v. Chipp, 75
NY2d 327 [1990); People v. Berrios, 28 NY2d 541 [1 971]).

In the present case, the subj ects depicted in the photo-array were sufﬁcwnﬂy sumlar in
appearance so that the viewers’ attentlon was not drawn 0 any one photo in such a way as to
indicate that the pohce were urging a particular selection. (People v. Dean, 28 AD3d 11 18 [4*
Dept 2006]). Addxtlonally, there was nothmg in the mstructlons glven by the law enforcement
officer, or in the manner in which either array was conducted which was suggestwe in nature.
Accordmgly, the photo arrays and the procedures implemented in their presentanons to the

witnesses were not unduly suggestwe and Defendant’s motion to suppress the in-court

1dent1ﬁcat10n by the witnesses is denied. (Beogle v. Gonzalez, 89 AD3d 1443 [4™ Dept. 2011];

People v. Weston, 83 AD3d 1511 [4* Dept. 2011], People v. Dean, 28 AD3d 1118 [4"® Dept.

2006)).

In addressing the statements purpoi'tedly made by Defendant, _gcnerally, a confession or

| ladmission is admissible at trial on_ly where its voluntariness is established by the People beyond

a reasonable doubt (People v Huntley, 15 N.Y.2d 72 ['1965]). Statements resulting from

custodial interrogation are admissible only.upon a showing that the procedural safegnards
provided in eranda v Arizona, 384 US 436 (1966) were comphed with. Mzranda warnings
are required whenever a defendant is taken into custody or othervnse deprived of his or her
%freedom of action in any significant way and is subjected to mterroganon Idat 444

Generally speaking, the questlomng of aninmateina correcuonal facility is not, in and

of itself, a custodial interro gation under the Miranda rule (People v. Alls, 83 NY2d 94 [1993]).

UUu193

v, Ortiz, 90 NY2d 533 ‘[1997]). The Defendant has the ultimate burden of proving that the




1|Essentially, for the-purposes-of deterrmmng whether-an inmate is being held ina' custodta
| crrcumstance durmg a conversatlon with law enforcement personnel, there must be an added
|constraint upon the inmate whrch would lead that prison mmate to reasonably believe that there
o has been a restnctron on hrs or her :E:eedom over and above that of the ordma.ry conﬁnement m S
_ the facrhty ( I_’eople v Machxcote, 23 AD3d 264 [1 o Dept 2005], Ieave to appeal demed 6 NY3d
N 777[2006]) If there is not added constramts as detatled above, the 1nmate is not 1n custody for
Mtranda purposes and the Mzranda warmngs are not necessary ( Eeople v. Ayala, 27 AD3d 1087
| [4‘h Dept 2006], leave'to appeal denzed 6 NY3d 892 [2006] Moreover, ina c1rcumstance where
{lan mmate is not handcuffed or further restramed placed in an ofﬁce had not been fnsked or
placed under dJrect guard and was, m a short penod of tnne mformed why the mvestrgators |
| ‘were there, there is no need for Mzranda warnings to be glven (see generally, Peogle V. Alls,
"l_ | _up_ra, eople V. Busanet, 79 ADBd 600 [1St Dept 2010], Peog]e V. Passmo, 53 AD3d 204 [3“i

tnept 2008])

| Further, the' test for detenmmng whether a person isin custody for Mzranda purposes

lis not what the Defendant thought, but rather what areasonable person innocent of any crimes,
| would have thought had he been in Defendant’s posmon (People V. Brown, 1 1 1 AD3d 1385 [4“‘ ’

A Dept 2013); People A Jones, 110 AD3d 1484 [4* Dept 2013]) In detenmmng whether a

defendant was m custody for Mi randa purposes the court should consrder 1) the amount oftime

| tthe defendant spent wtth pohce, 2) whether hrs freedom of action was restncted in any :

#srgmﬁcant manner, 3) the locatron and atrnosphere in which the defendant was questloned 4)

| the degree of cooperatlon exhlblted by the defendant, 5), whether ‘he was appnsed of his

cOn'strtunonal nghts, and 6) whether the questlomng was investigatory or accusatory in nature

8
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(Eeople v. Kelly, 91 AD3d 1318, 151 8 [4® Dept. 2012}, citing and quoting, P_ﬁgpig_&
Lunderman, 19 AD3d 1067, 1067-1069, Iv denied, 5 NY 3d 830 {2005)). |
The testimony reveals that no force, coercion, or threats thereof, or ev1dence of other
improper conduct or undue pressure was exercised upon Defendant in order to induce him to
speak No promises were made to Defendant which created a risk that he mxght falsely
| incriminate himself. He was never denied anything which he requested His answers to inquires
were reasonable- and responsive and there were no indicia that he was ill or suffermg from a
medrcal condltlon which would render his cooperation involuntary. The conversation lastedonly .
two hours. Defendant was not harangued when he denied culpability. He was cooper tlve He
was not‘restricted in any out of the ordinary manner. The conversation took place in an office
with a window rather than a more confining sr)ace. | No prison officials participated in the
conversation or acted menacingly towards Defendant during the process. Under the

circumstances and the nature of the contents of the conversation, the interaction was congenial.

Defendant did not appear to be suffering from the effects of either drugs or alcohol.’

- Defendant never asked for the servwes of an attomey, nor did he ask for the questromng to

cease. He was cooperative with the pohce and seemed insistent on speakmg w1th them

When the facts are viewed in their totality, it is clear beyond a reasonable doubt that
Defendant’s statements were both voluntary and not the result of custodial interrogation.
Accordingly, Defendant’s motion to suppress hlS statements is demed and the People may use
|ithem in either their direct examination or in cross exammauon should Defendant choose to
ltestify in his onvn behalf. -

The above constitutes the Decision and Order of this Court.

9

VULi13T




. Dated this b )Ld"ay March, 2014 at-Rochester, New Ydrk.

- (HOXORABLE WNCENT M. DJOLFO
' "MONROE COUNTY COURT MIDGE

*||Enter:
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”MONROE COUNTY COURT ,
COUNTY OF MONROE, STATE OF NEW YORK

The PEOPLE ofthe State ofNEW YORK, o o _~
* . Indictment No.: 2013-0539

'MICHAEL A. ALBERT,

L  Hon. Vincent M. Dinolfo
. Defenda‘r_lt.y g o

_ PLEASE TAKE NOTICE that upon the annexed aﬁirmatlon of MARK D FUNK, ESQ "
vdated July 22 2014 the undersrgned attomey for the defendant MICHAEL ALBERT w111 move N
' thrs court before the Hon. Vmcent M Dlonolfo, Monroe County Court .'fudge, at the Hall of
Justrce, Rochester, New York on the BOTH day of July, 2014 at 10 00 a.m. or as soon thereaﬁer as
' counsel can be heard for the followmg rehef - | | | |
| A To Set Asrde the Verdrct pursuant to Cnmmal Procedure Law § 330 30(1)

~ B. Such other and fmther rehef as th1s Court deems Just and proper | : ;)

4
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DATED July 22 2014
. Rochester New York

' 'Yours etc

N 220 b

|

M!JUA'}-E\BH_'T:JU JIVIS -
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A

MARKD FUNK,ESQ
Suite 400
144 Excha.nge Blvd.
' Rochester, New York 14614 S
, '(585) 325-4080 o o §§,

- 10 t.Hon.VmcentM Dmolfo S Sl o e HS
R Judge, Monroe Coumy Court - L : .

) 5‘|

- ‘;':3‘“.-‘-,:' 3 - ’ vvvv"_'_;ll ._" | ’



MONROE COUNTY COURT
COUNTY OF MONROE, STATE OF NEW YORK

The PEOPLE of the State of NEW YORK

V8.

ATTORNEY AFFIRMATION
MKHMELAAHBEK[
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Defendant -~ =
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MARK D. FUNK, ESQ., affirms under penalty of perjury pursuant to va11 Procedure
Law and Rules § 2106, the following: |

1. That he is an attorney duly licensed to practice law in the State of New York, and
maintains offices at Suite 400, 144 Exchange Blvd., Rochester, County of Monroe, New York.

2. That he is the attorney for the Defendant, MICHAEL A. ALBERT, having been

appointed to represent him by the Hon. Vincent Dinolfo, Monroe County Court Judge, on August
1,2013. o

3. The Defendant was charged, by way of a Sealed Indictment, Number 2013-0539, filed
June 25, 2013, with Murder in the Second Degrée, in violation of Section 125.25(1) of the Penal
Law bf tlie State of New York; Criminal Possession of a Weapbn in the Second Degree,

' in
v101at10n of Section 265.03(2) of the Pcnal Law of the State of New York and Cnmmal

Possessmn of a Weapon in the Third Degree in vmlatlon of Section 265 02(4) of the Penal Law
of the State of New York. |

4, 'I'he Defendant was arralgned and entered a plea of “not gmlty” to all charges lodged
in Indictment No.: 2013-0539 The Court, prior to tnal granted the defense motlon to dlsmlss

" Count Two and Count Three of the Indictment. A jury trial was commenced on June 2, 2014.
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By verdict rendered on Jun’e: 9,2014, Defendant was"found “gurlty” 'o'f Count One, Murder’_in"the |
- Seeond Degree. ‘_b_eféndam has;not been senteneedf, sentencing 1s scheduled for July 30,2014 at
10:00 am. - SR
5 The undersrgned makes th1s aﬂirmatton in support of the rehef requested in the
2 annexed Nottce of Motron The sources of the mformatron and grounds for my behef reﬂected in
-thrs aﬁirmauon are exammatlon of the vanous papers ﬁled m connectxon wrth th1s proceedmg |
; -:exammanon of the dtscovery prevmusly provrded by the prosecutron, and my mdependent ’

. mvesttgatron of thls matter

A MOTION TO SET ASIDE VERDICT

| 1. Defendant MICHAEL ALBERT moves that the verdmt of gmlty rendered on J une 9, :

| 2014 be set asrde pursuant to Cnmmal Procedure Law § 330 30(1) as there are grounds

“ , _appeanng m the record fhat would reqmre reversal of the Judgment as 2 matter of law by an B _' :
..._ffappellatecourt DO ' ‘ | i .. P
- 2 From June 2—9 2014 Defendant was on tnal for a charge ofMurder 1n the Second
- Degree On June 9 2014 the Jury returned averdtct of “gutlty . | |
Thrs verdwt must be set asrde as 1t was error for the Jury to hear the testlmony of |
. ‘Shernta J eﬁerson and the recordmg she made whﬂe actmg as an agent of the pohce o
r Furthermore, durmg Defendant’s tnal prosecutonal mrseonduct and a Due Process vxolatlon

. :_--'_ocs:ur,redreqwnng,a,newmal. L
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1. DUE PROCESS VIOLATION.

4. The People engaged in prosecutorial misconduct and violated Defendant’s Due

* Process rights under the New York and Federal Constitutions by making inconsistent arguments

pre-rial and durmg trial regarding the signiﬁcanoe of the recording made by Sherrita Jefferson.
Prior to tnal, the People asserted to the Court that the recordmg made by Sherrita Jefferson was
not even sufficient to obtain an Indictment. During trial, the Pe0p1e contradicted this posmon
The People argued to the jury, du:ing their Summ'atlon, that this recording, standing alone, was
sufficient to find Defendant guilty beyond areasonable doubt.

5, The People argued, during their Summatton, that the recordmg made by Sherrita
J efferson alone was proof beyond a reasonable doubt. Specifically, the People argued:

And I submit to you that you don t have to take Martin
Wall’s word to find the defendant guilty here. You don’t
have to take Sherrita Jefferson’s word to find the defendant
guilty. Based on what the defendant told Sherrita Jefferson
on that recording about this murder, about why he did the
murder, how he did the murder and what he did with the
murder weapon after the murder, you have everything you
need to find the defendant guilty beyond a reasonable doubt
of Murder in the Second Degree. 'I'h1s case isn’t about

' Martm Wa]l and Shernta Jeﬁ'erson '

~ People’s Closmg Statement, attached as Exh:blt A p 30. Aﬁer the People s Summation,

defense counsel moved for a mlstnal based upon a v101atnon of Defendant’s constttutlonal right

to Due Process Transcnpt of Oral Motton for Mistnal attached as Exhibit B P 2.

6. The People s argument to the Jury was in complete contradxchon to the theu'
a:rguments to the Court pnor to ‘trial. When 1t served the People s purposes pnor to frial, the -
People repeatedly argued that the statements made to Shemta J eﬁ'erson did not constltute proof

beyond a reasonable doubt, or even sufﬁcient proof to bnng an Indlctment.



7. In his omnibus motion, Defendant, noting the Peoplé’s seven (7) year delay in - |
obtaining an Indictment in this matter, moved for dismissal of the charges based_upon aDue
Process violation, or 1n the alternative, a Singer Hearmg See Defendant’s Motions, dated
September 27 2013, Part E., pages 33:36. In opposmg tb1s réquiest, the People first claimed that
they dld not have sufﬁcrent evidence to corroborate the Defendant’s admlssmns to Shemta
Jefferson and therefore could not secure an Indrctment See People s Monon Response, dated

October 11,2013, pp. 10-11. | |

8. At oral argument of the mouons, the Pe0p1e changed the1r posrtton by conceded that

they would have been able to obtam an Indlctment. October 24 2013 Transcnpt, p- 5 attached
as Exhibit C. Instead, at oral argument, the People clalmed that the statements made to Ms.
J eﬁerson were not proof beyond a reasonable doubt. The People stated, “[T]he People may have
been able 1o present the casetoa grand Jury, but gett:ng beyond grand Jury certamly would have
' ,been an 1ssue It was certmnly not proof at tnal Whlch Would be satrsfactory » October 24 2013
'Transcnpt, p.5. |

9 After oral argument, wntten submlssrons were ﬁled regardmg some 1ssues In these
submssrons, the People agam argued that they could not have secured an Indlctment based upon
tlus recordmg In the People s Response to. Defendant’s Memorandum of Law, dated December '
13 2013 the People argued that they d1d not have “a v1ab1e prosecut:on based upon this -

rdmg alone People s Response to Defendant’s Memorandum of Law, Pp- 5 10. The People
also portrayed these statements as “somewhat vague (Page 12) and “some general mcnmmatmg
- statemen » that “do[] not spec:fy the wctnn s name, the date the offense occurred or the locatlon

, where the offense occurred ” People s Response to Defendant’s Memorandum of Law, p 4.
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10. The People also argued that they made a “good faith determination” that these
statements were “insufficient” proof of Defendant’s guilt. People’s Response to Defendant’s
Memorandum of Law, p. 13.

ll,l' The People make similar arguments in their People’s Responsé to Defendant’s
Motion to Recohsider, dated January 6, 2014, Section L, {§ 10-11. The People even argued that
this crime could not be “solve[d]v”' based upon these staternents alone. People’s Response to
Defendant’s Motion to Reconsider, Section I, § 12.

12. Clearly, all of these pre-trial statements contradict the position of the People taken
during Summation, that these statements alone constitute proof beyond a reasonable doubt. The
Court of Appeals has said: -
| Prosecutor’s occupy a dual role as advocates and as public

officers and, as such, they are charged with the duty not
only to seek convictions but also to see that justice is done.
In their role as public officers, they must deal fairly with
the accused and be candid with the courts (see, People v.
Pelchat, 62 NY2d 97, 105; see also, Pepp_le v. Vilardi, 76
NY 2d 67, 76; People v. Simmons, 36 NY2d 126, 131- .

132). This rule of fairness [is] rooted in the concept of -
- constitutional due process. R :

. People v. Steadman, 82 NY2d 1 (1993).

- 13. The People’s obﬁéaﬁon to be céndici w1th the Court and of fair dealing with the
a_ccused “glso rests upon the -pro'seciltor during pretrial proceedings.” People v. Pelchat, 62
NY2d 97, 105 (1984). |

14. The People’s lack of fair dealing has been found to be a violation of Due Process ina
number of contexts. One such contexi is the People remaining sileﬁt upon hearing false

testimony. People v. Savvides, 1 NY2d 554 (1956). In Savvides, The Court of Appeals stated,

- “The administration of justice must not only be above reproach, it must also be beyond the "
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susplcron of reproach. The prosecutor should have corrected the trial testlmony given by [the

wrtness] and the 1mpressron it created > 1 NY2d at 556.
15 Another context estabhshmg a wolauon of Due Process is the prosecunon making

'arguments known to be untrue For example, in Peaple Vi Whaien, 59 NY2d 273 (1983) a
' convrcuon for rape was reversed by the Court of Appeals When the prosecutor made arguments
‘ to the Jury that he knew were maccurate Durmg hrs Surnmauon, the prosecutor argued that
defendant’s a11b1 was a recent fabncatron when he knew that defense counsel had filed a Notlce
. of Ahbr elght (8) months before tnal The Court noted that defendant’s mouon for a mrstnal
-should have been granted

| 16. Thrs is what has happened here, the People have made knowmgly fa.lse statements
The posmon that the People took pnor to tnal (that the recordmg was not sufﬁclent to secure an
| Indrcnnent) is drametncally opposed to thelr posruon at tnal (thrs recordmg alone was proof
beyond a reasonable doubt) Both of these statements eannot be true Thus, the People have -
' made lcnowmgly false statements elther pre-tnal (to avo1d chsnnssal due to a delay in Indrctment) -
v or before the Jury (to gaJn a convrctron) The People have therefore v1olated Defendant’s Due
-‘ Process nghts by makmg lcnowmgly false statements | | B

| 17 Further, the People have v101ated Defendant’s Due Process nghts by makmg
' eontradrctory statements pre-tnal and dm'mg tnal The Court of Appeals found a violation of
' Defendant’s constrtutlonal nghts by argumg a posrtlon drﬁ‘erent at tnal then at the Grand Jury
People v Grega (Roberts) 72 NY2d 489 (1988) | | : |
18 More elevant to the case at bar is People V. Lane, 10 NY2d 347 (1 961) In Lane, the |

Court of Appeals reversed a convrctton when the People made an argument durmg Summatlon

: contrary to thelr posruon pnor to tnal Pnor to tnal the People argued that the Jury should not
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hear_ any testimony regarding defendant McNair being beaten by police. The trial court precluded
any such testimony. At trial, the prosecutor committed error when the he emphasized to the jury
tﬁat they did not hear any tes_timo’ny that McNair was beaten. » |

19. Likewiée, in Thémpsoﬁ v. Calderon, 120 F.3d 1045 (9"'H Cir. 1997), the court
reversed defendant’s conviction after finding prééecutorial misconduct and a violation of Due
Process when the progécutor argued a theory at trial inconsistent with his posiﬁdn pre-trial.

20. Inshort, in Opposiﬁdn 1o Defendant’s motions, the People took one position with -
regard to the significance of the recording made by Sherrita Jefferson, and a_coﬁtrary position
during trial beforé the Jury This constitutes prosecutorial misconduct and aviolation of
Defendant’s Due Process rights. | |

~ 21. The jury’s verdict must be set aside. Further, if the Court grants this relief, a Singer

Hearing must be held.

2. CPL § 710.30 ISSUE.
BRI Thls verdict must also be set aside as it was error for the jury to hear the testimony of
l Sheyrita Jefferson and the reqc)rding s'he- inade while acting as an agent of the police. Thé People
should have been precluded from presenting this testimony and recording as the People failed to
give Defendant nofice pursuant to Criminal Procedure Law § 710.30. -
2 'I_'he Pebple c-:onceded pre-trial that Ms. Jefferson was acting as an agent of the police’
when she procured Statements from Defendént regarding the death of Jeremy Trim. See People’s

Response to Defendant’s Motion to Reconsider, dated J anuary 6, 2014, Section If, 4 () efferson

1 Sherrita Jefferson’s trial testimony aiso established that she was acting as an agent of the police when the recording
was made. She testified that Inv. Benjamin gave her the recording device with instructions iow to work the device
and instructions as to what to talk to “Gotti” about. Jefferson Trial Transcript, p. 14, attached as Exhibit D. People
v. Stroman, 286 AD2d 974 (4TH Dept. 2001). This was also done after she signed a contract to cooperate with the
police and District Attorney’s Office. Jefferson Trial Transcript, pp 10, 26.
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was tveaﬁng" “a covert recording device which was provided by Rochester Police 'Investigat'ors."’).
The People mamtamed however that she was not a “public servant” when the recording was
made. The Court adopted this rational in an oral decision rendered on December 19, 2013.

3. Under the relevant statutes and case law there is no distinetion between someone

- acting asan -agent»o"f the poliee and apublic servant. CPL § 7-10'30-requires'not'ice of statements -
made to a pubhc servant. The term “public servant” is deﬁned in Penal Law § 10.00(1 5) as “(a)
any public ofﬁeer or employee of the state or any pohtlcal subd1v1s10n thereof or any
governmental mstmmentahty w1t1nn the state, or (b) any person exercrsmg the functions of any
such public officer or employee ? It is clear that someone recording a conversatron witha devrce
provided by the pohee with the express purpose of questlomng a suspect m a murder is o
'“exerCiSing‘the functions of any such pubhc 'ofﬁeer. ” People v. Wzlhelm 34 AD3d 40 (3RD Dept |
- 2006) (Deparlment of Soc1a1 Services caseworkers engaged in functions of the police when they
mterrogated the defendant aCPL § 710 30 Nottce was reqmred)

4, We should also look at CPL § 7 10 30 m conjunctlon w1th CPL § 60 45 (as the People
have prevrously conceded) CPL § 710. 30(1)(a) dlscusses notlce 1f statements “1f mvoluntanly
made would render the evxdence thereof suppre551bl CPL § 60. 45(2)(b) deﬁnes “mvoluntanly
made” statements as statements made to “a pubhc servant engaged in law enforeement acttvrty or
. by a person then acung under his d1rect:lon orin eOOperatlon thh him.” Agam, 1t cannot be

dxsputed that Sherrita J efferson was actmg at the dueetlon ofa pubhc servant engaged inlaw
enforcement activities when she mterrogated Defendant about the death of J eremy Tnm
5.In People v. Mzrenda 23 NY2d 439 (1969), the Court of Appeals dlsoussed the notlce
'_ brequxrement w1th respect to three groups pohce ofﬁoers, pohce mformants and pnvate parues

The Court found that nonee was reqmred for the ﬁrst two groups, but not the thnd “The Court
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stated, “The language of the statute does not distinguish, for the purpbse of #pﬁce, between
confessions and admissions made to the police or private individuals. We do not, howeyer,
interpret the legislaﬁve ihtent as requiring the District Attomey to noﬁﬁr defendants of
admissions made to private parties who were not police a'gents » 23 NY2d at 448.

6. In Mirenda, the Court of Appeals clearly held that notxce was required for those acting
as agents of the police, 23 NY2d at 448-449 as Sherrita Jefferson was.

7. A number of Fourth Department cases also stand for the proposmon that notice must
be given for statements made to “po]ice agents”. These cases include People v. Stroman, 286
AD2d 974 (4™ Dept. 2001), People v. Eberle, 265 AD2d 881 (4™ Dept. 1999), and People v.
Wzllzams, 21 AD3d 1401 1403 (4TH Dept 2005), all Fourth Department cases which taken
together hold that statements made to an agent of t_he police are suppressible and must, therefore,
be noticed. |

8. The Fn:st Depa;bnent has made a similar holding. The First Department stated, “A
‘CPL § 710.30 statement notice is reqmred when a statement to be introduced is made to a public
servaﬁt, or tb‘ a police agent, but npt when a statemént is made to a private party.” People v.
Rivera, 173 AD2d 360 (1°T Dept. 1991).

9. The Third Department has also found that‘ notice was required for statements made to
confidential informants, People v. Costello, 101 AD2d 244 (SRD Dept. 1984), and agents of the
police. People v. ‘Mi'ller, 142 AD2d 760 (3% Dept. 1988) (an off-duty police officer was acting
in concert with the police). |

10. Thus, the Defendant’s verdict must l;e set aside as it was error for the recording inade
by Sherrita Jefferson to be entered into evidence at trial as the People failed to give Defendant

. notice pursuant to CPL § 710.30.
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1. WHEREFORE the undersxgned requests that the Court grant the rehef rcquested

S ,herem along w1th such other and further rehef as to the Court may deem ]ust and proper

 AFFIRMED UNDER PENALTY OF PERJURY PURSUANT TO CPLR §2106. -

© Dated: July22,2014

MAMKDFUM&ESQ

Attomey forDefendam‘ Mlchael Albert e
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'(EXCERPT OF CLOSING STATEMENTS)

THE COURT: Ladies and Gentlemen, thank you.
The record should reflect the presence of Mr. Albert, Mr.
Funk, Mr. Farrell and all 14 members of the jury panel.

.Mr. Farrell, you may deliver your summation.

MR. FARRELL: Thank you, yonr Honor.

Good morning, Ladies and Gentlemen.

THE JURY: Good morning.

MR. FARRELL: Ladies and Gentlemen, over the
past weekva number of issues have come up in-this.triai;
but, the issue for you as jurorsito decide in this case is
aceually,very, very narrow; on April 29th, 2006, did the
defendanf Michael Albert, also known as Getti,
inﬁentionaliy cause.the death of Je:eny Trim by shooting

him. Well, the defendant teld Martin Wall that he did.

The defendant told Sherrlta Jefferson that he did. So we

have to ask ourselves, how do we know that we can rely on

‘what the defendant told Martin Wall about what he did and

what the defendant told Sherfita Jefferson about what he

did on that recording.

During his opening statement, Mr. Funk told you
that I would be asking you to guess or speculateeabout

what happened to Jeremy Trim on April 29th, 2006.. Ladies

‘and Gentlemen, you don't have to take my word for what

happened on:that date. Yqu'don't need to take Martin

UuLoiol
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Wall's word for what happened'on that date, And you

donft even need to take Sherrita Jefferson's'word_for

: what-happened on that date. vOn'thatlrecording that is
:;Eeople's Exhlblt 27 the defendant Mlchael Albert told us -

:all what he dld to Jeremy Trlm 1 What led up to hlm

shootlng Jeremy Trlm Why he shot Jeremy Trim.. And what

he dld w1th the murder weapon after he shot Jeremy Trlm. A;

| °And contrary to what Mr. Funk suggested to you that the
Jspleces don't add up,_I would submlt to you that 1f you

“.1ook at Martln Wall's testlmony,:and you 1ook at Sherrlta:-

| ,:Jefferson's testlmony, and you llsten to that‘recordlng,

wand when you, Ladles and‘Gentlemen, go back 1nto that

dellberatlon room and you have all the ev1dence before

“f:you,.lncludlng the law as Judge Dlnolfo 1nstructs you,

J;you w1ll have no problem comlng to the conclus;on that |
f:fMlchael Albert 1s gullty beyond a reasonable doubt of |
f.f_Murder 1n the Second Degree, and thlS is my opportunlty

it o tell you why

. Now, Mr Funk 3ust sald to you that I was 901ng

‘:tovget up and yell and I was 901ng to tell you what a

jvbad guy and what a murderer Mlchael Albert 1s _But -

_agaln, Ladles and Gentlemen, you don't need to take my
'vdffword for 1t You llsten to that recordlng that 1s |
;a_People 's Exhlblt No 27 and you see exactly what Gottl 1s

| allvabout You see how Gott1 carrles guns w1th hlm JHow
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he uses guns when he feels even the slightest diSrespect
of either him or someone in his.clique or crew, be it Ack
or his buady Jeremy. You hear onh that recording exactly
what Michael Albert is about or at least exactly what he
was about back in September of 2006.

| Now, Mr. Funk sugéested to you th;t that
recording isn't proof beyohd a reasonable doubt because
it's too vague. He talked about an incident and Sherrita
asks him so what happened that day, the date that all
that shit happeﬁ, and that's toovvague,_that'é not proof
beyond a reasénable doubt. Well, Ladies and Gentlemen,
when you go back into that deliberation réom you wiil
have all the evidence before you,.whéther‘it's a

photograph, or the shell casing, or the .40-caliber

“bullet, or the recording itself, you will be able to

review those exhibits as closely as you like. The
recording acfuélly we will have to bring you back into
the couxtroom to listen to that, but you één 1is£en to it
as many times as you like. And I submit to you tﬁat at
the Qery‘beginning.of that when the défendant starts to
tell_Sherrita his narrative as to what happened, he séys
to her, 1'1l teli you exactly what happened. 2And then'he
proceeds to tell her what he did( why he did it and what
he did with the murdef weapon after he shot and killed
Jeremy Trim.

R R -
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1 ‘NOW,twe'have alifdone things in our lives that
k;f gf fwe shouldn't have done, or maybe came to regret it at a
-3: '—later tlme And whereas you, or I or Mr Funk you
AV vftknow, mlght go to church and confess to ‘A prlest or a.
H minister -- - B |
6 i MR FUNK 6bjéé£ion; . |
7] | | THE COURT Overruled -Agaih, :L'adi.es'v'And
‘8: fGentlemen, I'll tell you that Mr Farrell s |
“AQ; "?tlnterpretatlon of the ev1dence doesn't necessarlly have
,;b;r,. ﬁto be the samevas yours or: Mr Funk's _ It's your |
.';il: 'hﬁlnterpretatlon ‘of - the ev1dence that counts
‘ié;i. | You may contlnue “
. T_;éfl ‘MR. FARRELL Thank you, your Honor
= 1a) .f We mlght go to a prleet or a mlnlster and
".15551 aqgconfess about somethlng that we . dld that we regretted orz
7vﬁiéf:;'éi_lf we dld a bad thlng,_someone, a prlest or mlnlster, ,tf:
f17" 'hysomeone we can trust I told you at the beglnnlng of
;;ié;:: 'féthis case, Ladles and Gentlemen, we . weren't 901ng to hear 1
'l;,”iylfffrom two nuns as the maln wrtnesses in thls case because‘b
20 back in Aprll 29th of zoos and September 17th of 2006 |
"éii" 'Qhéh the recordlng was made, Gott1 wasn't hanglng out
:a?é? ..with nuns He was hanglng out w1th‘peop1e 11ke Martln
vééihi siwail who was the stepfather,_or surrogate father,_or
j72;::r ewhatever you want to: call it to the defendant's good y:;
ifiés' | 'frlend Rhlan Smlth or Spaz And he was hanglng out w1th ”

N,

R
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people like Sﬁerrita Jefferson, the sister of his good
ffiend Ack. And to Michael Albert back in 2006 those
were people that he beiieved he»éduld trust.

We.heard from Martin Wall that juét a day or
two after thé murder on'April 29th, 2006, Martin still
didn't really have a full indication aé to what happened

that night. You know, you will recall he hosted the

. barbecue. He saw people including himself with guns at

the barbecue. He met up with the defendant and Ack who

basically met hlm when he returned from the smoke shop

and drove them across town to St. Paul and dropped them

off. He then came back to his home.where he talked to
hié daughter and his daughter's boyfriend, and then he
tried to drive up to the scene to see if it was anyoné he
knew that had been'shbt.. And at that point Jeremy goé in
his car, the defendant's friend Jeremy{ He ;hen drove
Jeremy to the area of Avénue D because Jeremy told him he
had to get rid of something; Again,rat that point Martin.

doesn't know exactly what happened, but Martin told us

. that just a couple days after the murder when Martin was.

with his adopted son Spaz or Rhian Smith at his weed

'house on Emerson Street, the defendant came over and when
" they asked him what happened that day, the defendant

"started to tell them about what happened, about what he

did and why he did it.

UUQ;GJ.
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And agaln, Mr. Funk said in hlS summatlon that,

: you know, Jeremy Trim dldn't have any drugs on hls person

at ‘the tlme the Medlcal Examlners recovered hlS body - So

-Vzhow do we. know that he was selllng crack llke Martln Wall_
'vsa1d° or how do we know that he was selllng crack llke
. the defendant sald on the recordlng° Well Ladles and
.Gentlemen, Martln Wall B The 1nformatlon that he got
-about the murder came dlrectly from® the defendant's mouth
n“two days 1ater when the defendant came by the weed house
tfand he told Martln Wall and hlS stepson Rhlan Smlth or
'Spaz that the person was selllng at the corner and that
:the person -- they told the person he had to bounce out
vof there or leave, that the person got mouthy w1th hlm,
l?ithat he thought that the person “Wiis reachlng for ’
:Jsomethlng and then he shot the boy And he told Martln
'at that pomnt two days later that he gave the gun to -
.;g_rJeremy So agalny untll Martln Wall hears the .
*.Udefendant's account as to what happened he doesn't know

'-;yexactly what happened

What about Sherrlta Jefferson’> fSeptember l7th

~2006 the defendant comes over to her apartment and makes:
'the statements that are contalned on the recordlng that
.“1s People 8 Exhlblt 27. People's Exhlblt No 27 whlch |
: I'm g01ng to’ play portlons for you in Just a few moments

| And agaln, 1t's 1n ev1dence, too, 1f you need to llsten

it
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to it again you're certainly encouraged to do that.

I'm somewhat_hesitant, Ladies and Gentlemeﬁ, to
characterize‘what'Mr. Albert told Sherrita Jefferson as a-
confession; You know,-when you hear that woxrd
confession, it's usuélly associated with some level of
remorse 6r regret. _

MR. FUNK; ‘Objection.

THE COURT: Sustained.

MR. FARRELL: Ladies and Gentlemen, that
recording is in evidence; and I want you to ask
yourselvéé when you listen to that recofding and you
recéll that recdrding in'you; deiiberations, YOu ask
yourselves at any time during that 30-minute recdrding'
did the_defendant express any levelvof regret?

. MR. FUNK: Objection.

THE COURT: Overruled; fair comment on the
evidence. |

MR.'FARRELL: Did he express any level of
regret whatsoever for what he did to Jeremy Trim? If
anything, we see.the polar opposite of remorse;and'regret
contéined on that jideo.,'We see the defendént‘s cocky
arrogance on that video when he is.talkiné about --

| ‘THE COURT: Excuse me, you mean audio; is that
correct? | |

MR. FARRELL: I'm sorry, Judge, I misspcke.

wuL207
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On,that*recording we hear that cocky arrogance'

in his voice Whenvhe'te11S:Sherrita that gun is long

vgone,”it‘S’out-of state. *-No weapon;'no charge. 1f
3.somebody else gets bagged w1th lt out of state, they are .

gorng down for this murder I'm not golng down for thls

murder- Absolutely no regret or remorse whatsoever
contalned on that recordlng
Now, I want to talk flrst about Martln Wall's

testlmony and where we see hls testlmony 1ndependently '

1::corroborated w1th the other ev1dence in- the case Ladles
s-and Gentlemen, this case 1sn‘t about whether you can or
: should 1dent1fy w1th Martln Wall Martln Wall dldn't
; come forward to the pollce w1th the 1nformatlon he had
'untll he was fac1ng a s1gn1f1cant state prlson sentence,"
"a range of 7 to 15 years 1f conv1cted of Burglary in the -

vSecond Degree And he dldn't come forward w1th that

1nformatlon untll he was fac1ng that smgnlflcant state

'prlson sentence And I'll certalnly acknowledge that fIf

"~rbe11eve Martln acknowledged 1t

Martln Wall dldn't know the v1ct1m in thls ‘case

»Jeremy Trlm And I submlt to you that he dldn't care

about the v1ct1m Jeremy Trlm He dldn't come forward

_ w1th the 1nformatlon ‘he had on thlS hom1c1de untll

December of 2012 when he had some 1ncent1ve to galn for

o sharlng the 1nformatlon that he had
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- And again, like we talked about during jury-
selection,_i'm not asking you to like Martin Wail.
Ladies and Géntlemen; this isn't about whether you iike
Martin Wall. 1It's about whether based on the evidgncé in
this case you can believe what Martin Wall told you about
the.events at his house at the barbecue, and after the
barbecue, and whether you believe Martin Wall about what
the defendant told him a couple of days after the murder
at his weé@ hoﬁée on Emerson Street.

Maftin told us he hésted é bafbecuelat his

house at 164 Lexington Avenue on April 29th, 2006. He

told us that most of the guests at his barbecue that

'nlght were frlends of his adopted son Rhian Smith ox

Spaz. He mentioned these guests at the barbecue as his
son's friend Jeremy, his son's friend Ack hlS son's
friend Gotti, someone named TY. He told us that at one
pdint»dufing the barbecue, the young man himself
included, started showing off their guné, ﬁlacing them on
a table at the barbecue. And he acknowledged he showed
off his .357-Magnum. Hisladopted'son Rhian Smith wh§ is
no longer with us put on the table his .38 Smith &
Wesson. His son's friend Ack dlsplayed hig little .22.or
.25, whatever it was it's not important.

MR. ?UNK: objection.

THE COURT: Overruled.

buL.ud
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MR. FUNK: Judge, if I could, it's up to the

jury”toldeCide what:is.important. I would submit that is

: '-not accurate

l THE COURT You're'correct~ This is Mr.

'-Farrell's 1nterpretatlon of the ev1dence and what he

suggests the ev1dence 1nfers It's up to you to make

your dec1sron I sald that before It's not.a B

,~mlscharacter1zatlon, consequently your objectlon is

overruled

¢=MR'1FARRELL- Most.importantly,"Ladies and

fGentlemen,iwhlle these young men,:the guests at the

- barbecue, are show1ng off thelr guns, the defendant -
'.Mlchael Albert shows off hls 40 callber black that he
fplaces on the table Now, we saw =-we heard‘Martln
éWall‘s testlmony that the defendant had a 40 callber
{thandgun at the barbecue that he showed off that gun
ershortly before whatever took place on that 301 Lexrngton

r.lAnd where do we see that corroborated later on in the

case° Well we heard testlmony from the pollce offlcers,_

";:Offlcer Hlnman and Flnnerty, who responded to the scene,vh-

and about the balllstlc evrdence they observed a flred

40 callber shell ca51ng and a flred 40 callber bullet,

Where else do we see Martln Wall's testlmony

'that the defendant had a 40 callber handgun at the .

barbecue corroboratlng and conflrmed 1ndependently° We -

f
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heard testimony from the firearms examiner John Clark
that based on his training and experience he analyzed and
examined that spent .40-caliber casing and that spent

bullet and determined that the .40-caliber shell casing

‘was fired from a .40-caliber semi-automatic handgun, and
that the fired bullet was consistent with it being fired

from a .40-caliber semi-automatic handgun manufactured by

the High éoint C§rporation..

Now, Martin'told us that after everybody showed
off their guns and as_thevbarbécue wound down, the
defendant, Ack, and Jeremy went to go check on a drug
house or a crack house that the defendant and the others
so;d drﬁgs 6ut of right nearby on Maryland Street.
Martin indicated that he was faﬁiliar with this drug
house as he had been thefe ﬁany times prior to
April 29th;v2006.{ Martin testified;that‘when the
defendant and the others began to leave the barbecue
that's»where they éaid they were going to check on their
drug hOuéef |

Ladies and Gentlemen; in the photograph, and
I'11 put it on the visualizer.

THE COURT:. Referring to an exhibit number,
pleése.

MR. FARRELL: Yes, your Honor, People's Exhibit

. No. 2.

vuilll




13

S0

12:

13

19

o
22
i

"I can hustle wherever I want to hustle

In the exhibit, Ladies and Gentlemen, we can

see the close prox1m1ty between Maryland Street where the

‘defendant's drug house was’ and 301 Lex1ngton Avenue where
_ Jeremy Trlm was murdered We'see'lt's actually on the

‘ exact same block as where the defendant was murdered -

lme.-FUNKET objectlon, Judge
5MR.fFARRELL; Strlke thatias;to,Wherewmr. Trim
was murderedr_' '

: MR FUNK Objectlon There 1s no testlmony

ithat the alleged drug house 1s 1n that photograph or-on

the same block
| THE COURT: I'll sustain the objection.

MR FARRELL It bécbmes*very'impértant Ladies

’“and‘Gentlemen,vthe locatlon as’ to where Jeremy Trlm was .
'shot and 1ts relatlon to Maryland Street where the
| jtudefendant had hlS drug house and admrtted to Investlgator
imazzola to hav1ng a drug house back durlng that tlme |

=fjperlod It becomes Very- 1mportant later on when you o

TI,llsten to the recordlng

Now, we w1ll get to that recordlng in just a

-_few moments, Ladles and Gentlemen, but we heard the
'7rdefendant's account as to what happened on the
'recordlng the defendant tells Sherrlta that the v1ct1m

't,says somethlng to the effect of ThlS aln‘t your block.

.squoizfgrt




10
11
12

13

14

15

16

17

18-

19

20
21
22
23
24

25

14

And how does the defendant respond to that? -
No, this is our block. And with gun fixe.
Now, Martin told us that aftei the defendant

and the other young men left to go check on their drug

‘house, he went to a smoke shop on Dewey Avenue to get

some baggies for some weed. And he testified that when .
he returned to his house at 164 Lexington and pulled up
in the driveway, the defendant and his son's friend Ack

were coming up the driveway as well and asked for a ride

" to the area of St. Paul, where he took them.

Martin testified that at that point Ack was
holding the little .22 or the..25,-whatever it was, and
significantly at that point Martin no_lohger saw the
defendant in possessibn of that .4Q—caliber handgun thaﬁ
he héd'aﬁ the bérbecue minutes garlier.

We know‘from;thé other pieces in the case what

" had happened while Martin was at the smoke shop and what

" the defendant Michael Albert did with his .40-caliber

handgun after the shooting at 301_Lexington. Martin told

‘us that he dropped the defendant and his son's -friend Ack

of £ on'St; Paul. 2nd he indicated that he then returned

to his residence at 164 Lexington. And when he got back

to 164 Lexington, he talked briefly with his daughter and

his daughter's boyfriend. They then tried to take a ride

up to the scene to see what héd happened and the police

L Y .
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had the area blocked off. But it's significant to note,

'jLadles and Gentlemen, also because the way it fltS and

1nterlocks w1th the other plece in the case, that when

. the defendant trled to drive up ‘to the scene, he saw

- someone - he saw, the defendant and hlS son s frlend

Jeremy who had been at the barbecue earller and Jeremy

_asked him for a r1de and told hlm he had to get r1d of
jsomethlng Martln told us’ that after he dropped hlS

; daughter and hlS daughter s boyfrlend off he then took

the frlend across the: way to the area of Avenue D and

'Joseph Avenue where the defendant == where Jeremy got out

.of the car, he spoke brlefly wmth a couple of guys,v

couple of dudes I thlnk he called them,vand then took a

_walk down the drlveway where he d;sappeared returned to

;the car and had money 1n hlS hands

Where do we see that corroborated by

'rndenendent pleces in. the case'> Agaln in just a.moment,z_
‘v_Ladles and Gentlemen, I'm 901ng to play you a couple
_portlons of the recordlng, the defendant's statements to
lSherrlta Jefferson, but he descrlbes to Sherrlta, When I

| ﬂbounced I handed 1t off to somebody else, we went‘.v

:foppos1te ways, I hopped ln a van, ‘I went to the east,

ﬁwent to my llttle brother and hlS baby mom's house,
lltachllled out for a couple days and then came back to the

'ﬂblock The defendant tells Sherrlta Jefferson exactly

’}]Uubéi4£7
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what he did after the murder of Jeremy Trim.
Now, finally, what we have already talked about
a little bit that is significant from Martin's testimony

is that just a day 6r two after the defendant came over

to Martin's weed spot on Emerson Street where he told

Martin and Spaz about what had happened.

| Now, where else do wé see significant pieces to
Martin Wall's testimony and the defendant's account as to
what happened on the recording cbrrobqrated‘
indepéndently? If you recall,rLadieé ana Gentlemen,

Wednesday we heard from Investigator Nick Mazzola, a.

~Major Crimes Investigator with the Rochester Police

Department. And Investigator Mazzola indicated that on
May 9th, 2013; he and his partner Investigator Randy
Benjamin conducted an interviéw 6f the defendant. And
during this‘intefview they asked him, you know, where do
YOu'liveé Pédigree questions. Where do yéﬁzlive? What .
is your date_of-birth?' Did you ever spend any time in
the Lexington Avénue area? And the defendaﬁt denies it.
| MR. FUﬁK:_ ijectign; mischaraétefization.
. THE COURT: Overruled. It's Mr. Farrell's
interpregation of the evidence; |
MR. FARREL#: The igvestigators then ask the
defendant who he associated»withvback in 2006. And we.

know from the independent pieces in the case who the

Udbuis
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- defendant associated with back in 2006. But the
-defendant teIIS-Investigator:Mazzola and InveStigatOr
f'Benjamln, I dldn't really hang out w1th anybody, I was

1pretty much a 1oaner

They then ask the defendant if he, had a

hnlcknadevor a street name he went by, and he denled it.
.'They asked hlm 1f he went by the name GOttl : And he told
'ff.them I never went by that nlckname, and people never
yﬁcalled hlm that name._wAs,soon astthe ;nvestlgators
'ibrought:up the;homleldéVthethere'ihyestigating'and.the.
'."iocation*éf"tné?hbmicidehtheyfweféfinyéstigéting;ffhey

:defendant's demeanor changed You'recaildinvestigator

Mazzola s testlmony as to how he descrlbed the

"'defendant's demeanor when they told hlm they wanted to

?talk about a hom1c1de that happened in the area of

Lex1ngton Avenue and Maryland Street He sald the ’

g defendant began sweatlng, breathlng heav1ly, the exact
.type of;reactlon'you~would_expectjto_get1know;ng the

:ev1dence 1n thlS case

MR FUNK Objectlon
' THE COURT Overruled

MR FARRELL They asked the defendant have you

'ever heard anythlng about a hom1c1de 1n that area of -

Lex1ngton Avenue and Maryland Street? And the defendant

h‘denled hav1ng heard anythlng about a hom1c1de in that B

és&@q:iﬁiy
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area. The defendant went so far in that interview to say

‘I wouldn't be involved in a homicide because I had a good

friend named Rhian Smith or Spaz who was murdered, so I
wouldnft be involved in a homicide. Again, this
corroborates tﬁat portion of Martin's'testimony about how
he knew the defendant, the fact that the defendant was a
good friend of his son Rhian Smith or Spaz. Theh the
defendant claims to have just heard about the homicide on |
the news.

" And as Mr. Funk pointed out to you, while the

defendant didn't confess to the murder to'Investigators

Benjamin and Mazzola in May of 2013 as he did to Martin

Wall and Sherrita Jefferson on the recording, he does
make some admissions. He eventually admits to going by
the street name or nidkname of Gotti. And most

significantly, Ladies and Gentlemen, you see a key piece

‘of the motive or the reason behind the shooting in the

defendant‘s interview with Investigator Mazzola. He
eventually comes around and admits that he did spend time
iﬁ the Lexington A&enue area back in 2006 because he
operated a drug house on Maryland Stfeet. Again, we see
how it fits with the other pieces in the'éase, Martin
Wall's testimony and the defendaﬁt's statements to
Sherrita Jefferson on the recording. _

Now, I want to talk before I get to the

Guoucid
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recording just .a couple things'about Er.,Dignan's

testimony ‘You recall we heard from the Medical Examiner

- on Wednesday afternoon, the last w1tness that we heard

from She talked about the cause of death And that'
_51gn1f1cant because obv1ously one of the elements I have |

to prove is that MlchaeltAlbert caused the death of

:Jeremy Trlm by shootlng hlm w1th a: gun She talked about '

the cause of death the locatlon of the gunshot wound and

:the property that Jeremy Trlm had on h1m at the tlme of

: hlS death

Now, Dr. Dlgnan told us that based on her

- rev1ew of the case folder in th1s case’ and the autopsy

"that Dr. LaPomnt her predecessor,.conducted in thls
'zscase “that Jeremy Trlm dled as’ a result of that srngle
vr¢:gunshot wound that entered h1s upper back tore through
‘ihls trachea, esophagus and carotld artery and ex1ted out
wivof the front of hlS neck She testlfled that that |
qflnjury, the most sxgnlflcant 1n3ury out of those would
J;Qhave been the 1njury of the carotld artery wh1ch would
‘-thave caused Jeremy to bleed to death essentlally w1th1n a.

g-.very short perlod of tlme

Agaln, one of the thlngs I have to prove 1s not

' just that Mlchael Albert caused the death of Jeremy Trlm,"
"but he dld so w1th the 1ntent to cause the death And_-

__‘ll,ask you,;Ladles and_Gentlemen,vwhat;does,the

Cvueci
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location of that gunshot wound say about the defendant's

intent?
Now, I submit to you, Ladies and Gentlemen,
this is basically the defendant shooting Jeremy Trim at

point blank range over either disrespect, a beef over

drug territory. And what does the location of that

gunshot wound say-abbut the defendant's intent? Ladies

and Gentlemen, this isn't a warning shot to an arm or a

| leg or something like that. This was a shot with a

,4Qjcaliber.handgun to.Jeremy'é upper back and neck area.
This was a‘shot to the upper back with a .40-calibér
handgun that was meant to kill, and in this case kill it
did.

Now, ome thing we talked about that Mr. Funk
talked about‘in his closing remarks,tdlyou was. the
evidence doesh't add up; Mr. Farféll is telling you that
you should listen to that recording from_Shéxrita
Jeffefsdn and that this was a beef over a dgﬁg territory,
drug blocks, but Jeremy Trim didn't have any narcqtics on
him; Well, oﬁe tﬁing that is very significant that Dr.
Dignan‘testified_to, Ladies and Gentlemen} was what
Jerémy Trim did bave on him. e talked about the
clothing. Dr. Dignan ihdidated that one of the items
thét,Jeremy had in his coat pocket was a number of clear

plastic baggies that are in evidence as People's Exhibit

y .
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No. 26, the personal.belongings of Jeremy Trim. And, .

Ladies and Gentlemen, within People's Exhibit No. 26 we

'see what was 1n Jeremy Trlm s coat pocket, a number of
ftclear plastlc tlny lelock baggles And agaln, Ladles
: and Gentlemen, I don t know 1f Jeremy Trlm was actually
7se111ng drugs at 301 Lexmngton Avenue at that tlme
;Where we get thls 1nformat10n from 1s entlrely from the
' defendant It's from what the defendant told Martln Wall
.and Martln Wall relayed to us when he testlfled ' And
;1t's Erom what the defendant told Sherrlta Jefferson on-

'“theyrecordlng that»we.heard through Sherrlta s testlmony.

You‘know, for all we know Jeremy Trlm could have been

uselllng on that block at that tlme

MR FUNK objectlon
THE‘COURT-* Overruled

MR FARRELL Or he could have s1mply been _ v.

distandlng on that block at the wrong tlme and got 1nto a
:verbal dlspute w1th the defendant Now, the defendant |
1doesn't say anywhere on the recordlng that he actually
'saw Jeremy Trlm sell the drugs He says somethlng to the'
”Jeffect of he was- hustllng, he was a hustler, and then he'_
' descrlbes the argument that led up to 1t Thls aln't |

"“your block I can hustle where I want to hustle

And we w1ll get to that in Just a moment Now

' there 1s an tendency to look at that Ladles and
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Gentlemen, that motive or reason for the murder in this

case and think to yourself, you know, really the.

defendant Michael Albert killed Jeremy Trim over where he

~was standing on a particular block. Really? Jeremy Trim

for all we know wasn't even actually selling drugs at
that time. He could have been just sténding on the
block. There is that‘tendency'to say "really" over this,
and you hear’ that phraée a senseless act of violence.

MR. FUNK: Objection.

THE COURT: Overruled.

MR. FARRELL:.. But then you listen to that
recording, Ladies and Gentlemen, and on that recording
you get some real raw insight as to the type of pexrson ’
that Michael Albert is. You listen to that recérding and
you get some real raw uncut iﬁsight into what the
defendant Michael Albert is about. Drug blocks, drug
territory, toting gums, nobody is going to disrespect my

man. If somebody disrespects Ack, it's like they are

. disrespecting me. You get some real insight, Ladies and

- Gentlemen, on that recording that even the slightest sign

of disrespect toWards Michael Albert.or ahyone in Michael
Albert's clique and he does exactly what he did to Jeremy
Trim in this case. |

Now, Sherri;a Jefferson's testimony. Sherrita

told us again similarly to Martin Wall and she didn't

UUwoedd
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~ know Jeremy Trim the victim in this case. She didn't

have any ties or association to Jeremy Trim, the victim

in this case. gsadly:I’submit_to you.thatyhased on the
‘evidence, I don't think she really cared about Jeremy

.Trim_in this case. fSheAdidnft.COme forwardeith*the'

1nformatlon she had untll some four months after the o

-,g On July 23rd 2006 Sherrlta told ‘us that she

t ’was at the Kohl's Department Store in Henrletta and she

[got arrested for forgery, 1dent1ty theft possess1on of a,f

. ¥

'_éforged 1nstrument and brought to the Monroe COunty Jall
_eSherrlta told us that two days after that on July 25th
h2006, she reached out to homlclde Jnvestlgators w1thnsome
zlnformatlon she knew about her brother Ack's frlend SRS N

'<¢Gott1

And then flnally that leads us up to the nlght

"of September 17th 2006, when Sherrlta Jefferson,”'
: :equlpped w1th that covert recordlng dev1ce that was
K supplled to her by the hom1c1de 1nvest1gators concealed

in her coat pocket has a half hour long conversatlon with'

the defendant on her back porch They talked for about a

‘half hour that nlght and .on that recordlng the defendant f

tells her what he dld to Jeremy Trlm, why he dld 1t and

‘:what he d1d w1th the murder weapon after

Ladles and Gentlemen, 1n just a few moments I' '

L Uluedld
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going to play a couple portions of the recording for you

and I submit to you in contrast to what Mr. Funk

‘submitted that this isn't vague. When you listen to that

recording you know exactly what incident Michael Albert
is talking about. He talks about it being on Lexington
Avenue. We kndw that it was some time shortly prior to
September 17th, 2006, Qhén the recording was made. There
is some significant details on that recording, Ladies and
Genﬁlehen, that only someone who was preseht‘at the time
énd location of the murder would khow, and these are
evident in the recorded convérsation between the
defehdant and Sherrita Jefferson.

| Now, §ery early on in the recordihg, Ladies and
Gentlemen, and again it's appfoximately 305mihutes long
but I>wanted>to start with.a clip afound‘the.two~minute
mark. We hear vety early on in that recording the

defendant tell Sherrita-that'at the time they are

_actually.having that conversation on her back porch
' ,September 17, 2006, he is armed with a handgun. Not the

" handgun that he used to murder Jeremy Trim, but a .380.

And he tells.Sherri;a that he keeps his gun with him.

(People}s Exhibit 27 was played.)

MR. FARRELL: Just to give you some context,
folks, the night_of the conversation, September 17, 2006,

the defendant is armed with a .380 handgun. Telling

oL 738
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Sherrlta there is too'manylpeople getting robbed out
here. |
I want to;noyé’onto about'the seven-minute
marker on the.reCOrdinQ; 2Ang whatiwevsee.there; Ladies
-and Gentlenen; or What we hear:thére:is again keép in
"mlnd Sherrita’ has got thls recordlng devrce concealed in
'jher coat pocket I submlt to you that Sherrlta knows
_that 1f ‘the defendant knows what she 1s up to, 1t's not
o901ng to be pretty - And we see the defendant senSLng
l-Sherrlta's nervousness about thlS i |
(People s Exhlblt 27 was played ) |
MR, FARRELL Now much.more 81gn1flcant Ladles-
rand Gentlemen? Tt brlngs us around to the halfway part
>of the recordlng,_around the 14 mlnute 30 second mark
"Pwhere Sherrlta asked the defendant dlrectly what happenedf-
'“that day And at . that p01nt the defendant proceeds to
n'tell her 1n detall what happened that day |
| | Flrst of all he starts off w1th who he was
rWlth at the tlme ' It becomes very'clear on the recording?’
fthat the defendant wasn't alone when he confronted Jeremyh
'Tr;mlat BOl pexrngton He was accompanled by hls frlend
-Ack?and his:friehd‘deremy Agaln, corroborated by Martln '
.tffWall's testlmony as to who was at the barbeque and who ”
.1eft the barbecue to check on the drug house on Maryland

fStreet, The defendant tells Sherrlta 1f someone

. A
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disrespects Ack, it's like they aré disrespecting him.
He tells her his belief or his opinion bésed on what_hev
saw that the victim was hustling or selling‘drﬁgs at the
time. And again, we don't know that for sure. That's
coming all ffom the defendant.

The defendant tells Sherrita that the victim

told him that this wasn't his block and he'could hustle

-~ wherever he wanted to hustle. The defendant tells

Sherrita that he says that this is our block.v The
deféndant-tells Sherrita that the victim looks in
Jeremy's -- hisvfriéhd Jeremy's face and is iike, yo, I
know you. And at that poinfvthe victim says, okay, you

got it, I'm going to leave. But he threatens to come

back. The defendant then explains his béligf that if he

didn't dust or shoot Jeremy Trim, Jeremy Trim, the victim
in this case, would come back‘at a later date and dust v
either the‘defendant, or Ack, or his friend Jeremy.
The‘defendant further expiains'his-reaSOn for
dusting Jeremy Trim by saying he'd be damned if the
victim was going to come back and get him aﬁd ain't
noboay going to disrespectlAck. ‘Sherrita then tells the
Aeféndant‘essentially yéu know you didn't have to kill
the guy, though. And the defendant further explains.his
reasoning that if he hadn't killed.the;victim righ% then

and there on Lexington Avenue, the victim may have come

yuLllh
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'back at him or his'friends, Ack:or=Jeremy, at a later.
,time_ o _
The defendant then flnlshes up by telllng
ﬁmSherrlta that the gun he used in the murder 1s out of
h:state,_and 1f someone got caught w1th 1t out of state,
vt*that person out of state would go down for the murder and':
" ‘not ‘him. And then rlght before I'll break Ladles and
lGentlemen, Sherrlta says essentlally to the defendant
dyou.sure sound llke you re okay w1th what you dld And
-ithe defendant tells her 1t's part of belng a. G orda
ligangster, and 1f you can't get away wmth 1t what 1s the’
.po;nt. T : .
| "'Now,tLadles and Gentlemen, I-ll ask YOu'to'

'fllsten very carefuily because &t thls tlme I'll play

e approxrmately a- seven mlnute cllp of the recordlng where :

':7§xa11 that 1s actually“lald out

‘(People s Exhlblt 27 wasvplayed )
' MR FARRELL It’s part of belng a G 1f you
Vcan't get away w1th 1t, then what is. the pornt :$he.'
‘words of the defendant Mlchael Albert
Just a couple more cllps I need tovplay for |
;ﬁ:you,,Ladles and Gentlemen We then move to the 26th
.mlnute mark Sherrlta Jefferson tells the defendant, 1f
"‘5tI were you, I would have thrown the gun 1n the rlver

'JutAnd the defendant proceeds to’ tell her exactly what he

f-"'f.';_.
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did with the gun after the shooting. He tells hér that,
hey, they call me Gotti for a reason, I dbn't do things,
I have peoplebdo things.for me. |

He tells her that he passed the quan off to
someone else. They went their opposite ways. Thé guﬁ |
got wiped down with alcdhol a couple of times and then it
got sold out of state;

Why is this S0 significant, Ladies and
Gentlemen?' He passed the gun off to someone else. vThey
went their opposite ways. It coﬁpletély corroborates and
cénfirms exactly whét Martin Wall told us about the
aftermath of the_shooting when he picked Ack and the
defendant up, drove them to the St. Paul area. And then
later he picked Jeremy up; because Jeremy had to get rid
of somethihg. Hé took Jeremy,tb the Avenue D area.

In this clip I'm about to play, it's about
two~and—é-half minutes long;: Ladies and Gehtlemen, wé
really see the peek of the defendant's cocky arrogance
about this whole case here. He says that he will nevér
get caﬁght'for the murder, and he will beat:any murder
charge becaﬁsé no weaﬁoﬁ, no charge. He thén tells
Sherrita what he did after fhe murder, handing off the
gun, hopping_iﬁ é van,.getting a ride to the east side
and he.chilled out for a few days before he.came back to
the biock. | |

Uuueed
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1| (People's Exhibit 27 was played.)
2 ,;; . MR. FARRELL: There is something on that clip,
3; Ladies and Gentlemen, that-I'think7is also significant.
—42} y aWe»didn‘t-heat-f;om'any.eyewitnesses in this.case. We
5 l,dian{tvhear_irom'any_eYewitnesses who were actualiyjout
-é; d-thefe at'ﬁbl‘Lexington Avenue atvthe-time Jeremy Trim was
7: "murdered' And on that recordlng you see the defendant
.“3: h 'vtalklng about who he was with at the tlme It was just
vé_ | - our whole cllque, there was nobody else out there. Itv
'-16' o was late.nlghtﬂ_ Exactly what you would expect glven the"
11 fd evidence in'this case~the way the'lndependent-pxeces fit
12 toge'ther The defendant says to Sherrlta there was |
13‘ :_nobody else out there I'm not gettlng caught for thls
._14% .'t-:;t was justathe-guys 1n;ou;.c1;queL Ack_andwhls friend
-':_;mémy; SR N S
16 v "ﬁ t There 1s one more Cllp I want to play for you vi
hl? " v'folks because 1t's 51gn1f1cant because in that Cllp,
ié;_- - _Wthh is only about 45 seconds long,'Sherrlta asks the e'
;9:‘ '-1defendant about the gun that he has w1th hlm at the t1me~'
20 . .of the COnversatlon, the .380 zAnd’he descrlbes the .380
21:-~. ' saylng 1t‘s llttle 1n 51ze, but 1t’s blg in’ callber She
7 22Mf ;l then asked hlm the other one was big, referrxng to .
'72§i | _obv1ously the murder Weapon.’ And he says that was big asi
;\24 . a bitch And she says what was it? And he says | |
v:25 f"’dﬂéoﬁcailber Agaln,,Martln Wall's testlmony |
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corroboratéd, Firearms Examiner John Clark's testimony
corroborated.

Do you remember with John Clark I said what
does a High Point semi-automatic handgun look like
typically? Biack, bulkier than a typical handgun. And -

I'll play that clip.

(People's Eihibit 27 was played.)

MR. FARRELL: Lédies and Gentlemen, you've
heard all the evidence in ﬁhis case. And in just a few
moments Judge Dinolfo will reéd yoﬁ the law in this case.
And I’submit to you that you don't have to take Martin
Wall's.word to find the defendant guilty here. 'Ydu'don't
have to take Sherrita Jefferson's word to find the

defendant guilty. Based on what the defendant told

Sherrita Jefferson on that recording about this murder,

about why he did the murder, how he did the murder and -
what he did with the murder weapon after the murder, you
have éverything you need to find the defendanF guilty
beyond.a‘reasonable doubt of Murder in the Second Degree.
This case isn't about Mﬁrtin Wall and Sherrita Jefferson.
It's about an accountability.
| MR. FUNK: Objection.
' THE COURT: Overruled.
MR. FARRELL: No weapon, no charge. If

somebody else gets bagged with the Weapon out'of state,

vuLoed
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. they are going down for it, not me."

Ladles and Gentlemen, based on the ev1dence in

':ﬁthls case, ‘I'm asklng you to flnd the defendant gullty of

'.1Murder ln the Second Degree and hold.hlm accountable for ,

"hwhat he dld to Jeremy Trlm

-MR 'FUNK" Objectlon, holdlng h1m accountable

THE COURT Overruled It's~comment_on the '

Ligev1dence

MR FARRELL Based on the ev1dence 1n thlS

‘ rycase, Ladles and Gentlemen, not speculatlon, not

‘“...~ |

quess1ng, I'm asklng you to hold the defendant
-accountable for what he dld to Jeremy Trlm and flnd h1m

_ggullty of Murder 1n the Second Degree Thank YOU Very

?5fﬁTﬁEfCOURT Thank You, Mr-

MR FARRELL Thank you,

(END OF EXCERPT OF CLOSING STATEMENTS)

your Honor

'(Certlfled to be a true and accurate transcrlpt )

Kﬂ%\&’yn ‘( A—M/?l/fi/

Kaﬂhleen K. ‘Arnault, ' CSR; RPR
'~j' Off1c1a1 Court Reporter o
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COUNTY COURT B

CTHEVPEOPLE OF THE STATE_OF NEW YORK, - : Indictment No.
L » _ -_e,__' ... . .1.2013-0539
~—versus—' S : NYSID No.
IR L A ‘3500562522Q
MICHAEL a. ALBERT T e B
”‘,Defendant;’-"

ff,z***Excerpt of Motlon*** -
[=Hall of Justlce _
. Civic Center Plaza .
o Rochester, ‘New York 14614‘.
. gume 6, 2014 5ff
P r e s i d 1 n g :
THE HONORABLE VINCENT M..DINOLFO

County Court Judge

s A P p e a . a n c e s_.-.x«wffuf?':”

SANDRA DOORLEY ESQ L : .

DlStrlCt Attorney,.County of Monroe

”BY;' PATRICK ‘FARRELL, ESQ.: :
A331stant Dlstrlct Attorney

MARK FUNK, ESQ
: ' Attorney for Defendant

Defendant Present

KATHLEEN X. ARNAULT CSR, RER.f.
, 0fflCla1 Court Reporter : S
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(EXCERPT OF TRANSCRIPT)

MR, FUNK: Can we épproach?

THE COURT: Yes, you may.
(The following sidebar discussion took place between the Court .
and counsel on the/record.) |
MR. FUNK: Beforé the jury starﬁs deliberating,
I would just again object and move for a mistrial. ‘At
the end of the People's summation, they argued to the
jury that Ms; Jefferson's testimony and the recording was
by itself proof beyond a ?easonablé doubt. And I remind
the Court that during pre-trial motions the People took
the exact opposite position; fhat that item‘did not
cOnstitute‘proof beyond a réasonableldoubt and that
explained their seven-year delay in bringing this .
indictment. I would submit that these'inéonsistencies
are é violation of'duelprocess, and.I move for a
mistrial.

THE COURT: Your motion is denied. You can

have an exception to my ruling.

~MR. FUNK: Thank you.

'(The sidebar discussion ended.)

(END OF EXCERPT OF TRANSCRIPT)

(Certified to be a true and accurate transcript.)

Kaib\een ke A« npuodt
Kathleen K. Arnault, CSR, RPR
Official Court Reporter
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STATE OF NEW YORK COUNTY OF MONROE

COUNTY COURT

________________________________________ X
THE PEOPLE OF THE STATE OF NEW YORK : iNDMT#
_ 2013-0538
-vs~. , o :
MICHAEL A. ALBERT,
Defendant. . + MOTIONS
________________________________________ X

Hall of Justice
Rochester, New York
October 24, 2013

Before
HON. VINCENT M. DINOLFO

County Court Judge

Appeara nces

"MONROE COUNTY DISTRICT ATTORNEY
47 South Fitzhugh Street
- - Rochester, New York 14614
By: PATRICK B. FARRELL, ESQ.
Assistant District Attorney.

MARK D. FUNK, ESQ.

' 144 Exchange Boulevard, Suite 400 '
Rochester, New York 14614
Attorney for Defendant

Reported By:
ELLEN K. DeVITO, CSR, RPR

Senior Court Reporter
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fto dlsrespect the Court at all

People vs. Michael Albert
© MR. FARRELL: Sif, are you Michael Albert?
. THE DEFENDANT  Yes. o

MR;'FARRELL And are you here w1th your

' attorney, Mr.. I:"unk'>

];igngEFENDANT ;resf_” |

” -YMEJ FARRELL Thank you, sir;

‘ fGood'mornlng, your Honor | |
‘1.THE COURT. Good mornlng, Mr Farrell

"’fThls matter was scheduled last week and I was

o notlfled that you dldn t want to come to court,v“,'

B

'3Mr Albert

MR FUNK Jﬁdge;”if 17c6u1d.addieéé'that{; I

.}talked to’ Mlchael about that last week. :He was - whenﬂ“

3transport came to get hlm, he was 1n‘the shower. And.f»f%cf

jfbecause he was not ready to come to court, they

'uy.essentlally deemed hlm as a refusal It was not lntended

El

And I advrsed hlm the Court adjourned the casevt

duntll today, dlrected hlm not to take a shower thls S
mornlng so he'd be ready to go, and transport showed up

and he s here today

THE COURT'R Very well

All rlght,_I have rev1ewed the coplous motlons

‘_ythat you have flled on behalf of Mr. Albert and the_{fr,

llLPeople 5 response

i

qu‘_u’U :
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People vs. Michael Albert
Obviously I need grand jﬁry minutes.
MR. FARRELL: Those have been ordered, Judge._
They were ordered as soon as Mr. Funk filed his motions,

so I anticipate getting those to the Court within the

next week or so.

THE COURT: Let's talk about Sing (sic) fight‘

off the bat.

"MR. FUNK: Talk about what, Judge?

THE COURT: “Your ¥equest for a Sing hearing.
MR. FUNK: Yes.-

THE COURT: A Singer hearing.

MR. FUNK: Yes.

THE COUﬁT: Peoplé's response, they've

indicated that theyAhad'no corroborative evidence'until

April 20th of 2013. The indictment was less than two

months later. That appears to me to satisfy the Singer

issue.

Do you wish to be heard fﬁrther'on that?

MR. FUNK: I would, Judgér

1 somewhat disagree with that as I'think the
cases are clear, and'the‘Péople often cite the_céses‘for
the proposition that, particularly at the grand jury

stage, you don't need a great'deal'of corroboration to

- support, for example in this case, élleged admissions by

the defendant.

Syt ]
U_U\ILJG
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People vs. Michael Albert
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'fw1tness comlng forward - and you know,,we know, Judge,

]an eyew1tness to thlS thlng,;:‘

“*corroboratlon

And we'll talk about that in a minute”hecause I

haven't had access to what these admissions are. But

- let's assume, for example, that Mr. Albert sald "I

'kllled thls guy on Lex1ngton Avenue in Aprll ".

“THE COURT Okay
MR FUNK' I would submlt to the Court that the

fact that someone got kllled on Lexrngton Avenue in Aprll

-would be sufflclent corroboratlve ev1dence of that

statement to secure an 1nd1ctment
’ I would submlt that essentlally the 1ssue 1s

that they have - they had a confldentlal 1nformant and

_'that was thelr whole case and they dldn t want to 1nd1ct

'on just one w1tness

Sn I would submlt that thls ——"and thls-second

"that thlS w1tness 1n the past has denled know1ng anythlng
| fabout thls offense, and then he gets arrested earller '

"thls year and comes forward and says, Oh, by the Way, I'm

”

So I would submlt that the Court should not

o take that at face value and that we should have thls
"Slnger hearlng to flesh out what 1nformat10n the
;government had for the last 51x years before thls

*1nd1ctment and whether there was suff1c1ent

UUu&..
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People vs. Michael Albert

THE COU?T: Mr. Farrell.

MR. FARRELL: Yes, your Honor.

"The Court is accurate. BAs outlined . in our
m§tionAresponse papers, essentially this case from 2006
up until April of 2013.stood solely on the statements
that Mr. Albert has allegedly made to a confidential
informant. Without any corroboration to go forward, Mr.
Funk is accurate,.the People may have been able to
present the case té a grand jufy, but getting beyond
grand jury bertéinly would have béeﬁ an issue. It was
certainly not'proof at trial which would be satisfactory.

It was-in April of 2013 when an additional

witness came forward and we were able to provide that

additional corroboration where we felt the case was ready

‘to proceed to the grand juryAand a trial, and that is the

'sole reason for the delay, your Honor.

THE COURT:. I111 reserﬁe on your request for a
Singer hearing. |

-I}m prepared to order.a Huntiey and a Wade
héaripg. | |

I'1ll reserve on your request to disﬁiss
counts -~

MR. FUNK: I believe it's two andAthree, Judge.

THE COURT: -- two and three. And I'll give

you an opportunity to supplement your papers by providing

T
buu;d&
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"the murder count

‘?eoble Vs.iMichael Albert

fme w1th some authorlty on p01nt

: If you w1sh to respond, you may respond as

well.

NR FARRELL Yes, your Honor

'"fLTHE'CQURT And maybe that can be done by the y

‘hearing.

B Let's look at our calendars right now ‘

R FUNK. Judge, regardlng supplementlng on

fﬁythe Slnger 1ssue or on: a dlfferent 1ssue9 e

THE COURT . On the dlsmlssal 1ssue

MR FARRELL* And, Judge, essentlally that

o 1ssue 1s that Mr Funk had moved to dlsmlss counts two

and three because no statute of llmltatlons applles to

THE COURT nghtagﬁi'iV”*

MR FARRELL ﬁowevér,?itfdoes.ép@iyltcn;-'Mk. |

"”Funk's argument was 1t would apply to the two weapons o

°_'counts

THE COURT.g nght

. MR. FARRELL'Y And that s what the Court would

-atbe looklng for addltlonal law on’,if?n

THE COURT -Yes.,:fi o
" MR FARRELL Okay, hank you

'vi*-ITﬁE-CQURT Does November 6th work for you,

gentlemen? .

el
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Peqple-&s.'ﬁichael Albert

MR. FARRELL: It does, your Honor.

MR. FUNK: - Not for me, Judge. I have a hearing .
in federal courf. |

THE COURT:l I have a -- November 26th?

MR. FARRELL: That works, your Honor.

MR. FUNK: Thét's fine, Judée.

THE COURT: I have a Singer hearing scheduled
for the 25th that may spill into.the 26th. Sé we;ll put
it down for 10:00 in tﬁe moxning, butII need you both to
be flexible and save the afternoon as well becauselﬁe may
have to move it to the afternoon. .

-MR.‘FARRELL: Yes, your Honor.

THE COURT: November 26th, 10 a.m.

MR. FARRELL: \Judge, just one bther mattér;

As part of Mr. Funk's discovery motion he
requested 911 materials. The Court signed a subpoena.fof
the Peoplé last week for those materials. vaill provide
those materials to Mr. Funk.

As I indicated-to Mr. Funk éff the record, the
911 center no longer Keeps recordings after a certain
pe:iod of time. We do have all the doqumentation from

the 911 center. However, I do think that the lead

investigator on this case has a copy of the recording

from back in 2006. I'll certainly make a copy of that

for‘Mr.‘Funk as well.

vuledl
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THE COURT Very;well.

-'MR FARRELL.iVThahk you,'your.Honor. People

v remaln ready for trlal

MR FUNK Judge, there was one other 1ssue _

'rthat was ralsed 1n my motlon papers T

THE COURT. You may be heard

MR FUNK :——»w1th regard to precluSLOn of

statements made -—vwell allegedly made to the
a confldentlal 1nformant I am prepared to argue that
';jtoday 1f the Court wants. I thlnk the argument w1ll bej,j

vﬁfalrly exten51ve, lf the Court wants me to do wrltten

B THE COURT wéuiagyoufpieasetdo a written

'”7'=ubm1351on e

MR FUNK 'Sure

THE COURT I'll glve you an opportunlty to }‘ﬁ{

’erspéﬁa.~ How long do you need to put that in wrltlng°

7?MR FUNK Probably a week—and—a—half
'vﬁTHE COURT Take two weeks. |
tuRespond w1th1n two weeks as well :1f
T”;fMR.vFARRELL.‘ Okay , |

:1THE COURT' And I ll have a de0131on for you,

'hopefully by the hearlng

‘ 'PfMR FARRELL Thank you, your Honor.:[ g

- ﬁRMR FUNK Thank you, your Honor
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People vs. Michael Albert
THE COURT: Thank you.

(Certified to be a true and accurate transcript.)

i:flﬂkzv- {. ]:kl/i*%ﬂ

Ellen K. DeVito, CSR, RER

Senior Court Reporter
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STATE OF NEW YORK : COUNTY OF MONROE

COUNTY COURT

________________________________________ x
TgE PEOPLE OF THE STATE OF NEW YORK, : Indictment No.
: 2013-053¢%
-versus- :+ NYSID No.
‘ : 005625220
MICHAEL A. ALBERT, . :
' , Defendant.
———————————————————————————————————————— x

***Testimony of Sherrita Jefferson**+*
Hall:of Justice
Civic Center Plaza
Rochester, New York 14614
~June 4, 2014 o
Presiding:
THE HONORABLE VINCENT M. DINOLFO_

County Court Judge

Appearance s
SANDRA DOORLEY, ESQ. , ~
District Attorney, County of Monroe

BY: PATRICK FARRELL, ESQ. )
Assistant District Attorney

MARK FUNK, ESQ.
Attorney for Defendant

Defendant Present
Reported By:

KATHLEEN K. ARNAULT, CSR, RPR
Official Court Reporter
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SHERRITA JEFFERSON - DX BY MR. FARRELL
| (EXCERPT OF TESTIMONY) | |
‘MR, fARRELL: Thank you, your Honor. The
People call Sherrita Jefferson.
THE COURT DEPUTY: Raise your right hand to be.

sworn and face the clerk.

SHERRITA JEFFERSON,
- called herein as a witness, first being duly sworn,

.testified as follows:

THE COURT DEPUTY: State and épeli_your name

for the record.
| THE WITNESS: Sherrita Jeffersoh,
8-h-e-r-r-i-t-a, J-e—f-f-e-r-s-o-n.

THE COURT: Ms. Jefferson, if you hear either
lawyer make'an objection, I ask you to become silent
right away and I‘li instruct you as to whether or ﬁot you
need td answer the question. Okay?

. THE WITNESS: Yes.

THE COURT ; Keep your voice up, let it £ill the
whole courtroom, pleasé.j. '

You may ask.

MR. FARRELL: Thank you, your Homor.

DIRECT EXAMINATION BY MR. FARRELL:

Q. Good morning, Ms. Jefferson.

A. Good mornihg.

Q. 1~H§w old are you? .

. '
UUué;("' :
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What is;your}datelof,birth?_

ERE- I

4/13/78

- Q. . Ma! am, are you the same Sherrlta Jefferson that has N

_a'miSdemeanqr.conV1ctlon for Petlt-LarcenY from 2011’

,A.I7vyes;
.fQT And are you the same Sherrlta Jefferson that has a

felony conv1ctlon for Crlmlnal Possess1on of a: Forged

"Instrument 1n the Second Degree from 200275

‘A "Yes.

- QQ Are you the same Sherrlta Jefferson that has pendlngsj‘

'charges of Forgery 1n the Second Degree, Crrmlnal Possess1on
of- a Forged Instrument ln the Second Degree, Identlty Theft 1nv"'
fthe Flrst Degree and Attempted Petlt Larceny from back in

*2006?;

:iA4hi3¥?$?:ff'

) fQ.f Do you ant1c1pate rece1v1ng some beneflt for

~prov1d1ng testlmony 1n thls case, the People of the State of o

fNew York versus Mlchael Albert°

.Q;._.And does that ant1c1pated beneflt consmst of the R
Dlstrlct Attorney s Offlce permlttlng you to plead gullty to
the reduced charge of Crlmlnal Possessron of a Forged
Instrument 1n the Thlrd Degree w1th a sentence of three years _f
Prgbat;on?.::"‘ _ o I . - ,

;;;ug;;ib -
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 SHERRITA JEFFERSON - DX BY MR. FARRELL

- Yes.

Was that agreement worked out between your attorney

and the Monroe County District Attorney's Office?

Yes.,

Ms. Jefferson, do you have a brother?

Yes.

And what is your brother's name?
Clyde Gladney.

And does Clyde'Gladney,iyour brother, have a

nickname or a street name'that'he'goes by?

Ack,

And do people commonly call him Ack and refer to him

Yes.

I'm going to direct your attention back to the later

part of April’of 2006. Did you know a'male who went by the

nickname or street name of Gotti?

Yes.

“And how was it that you knew Gotti?

He was just a close friend to my brother.
A close friend of your brother Ack?
Correct.

And prior to April of 2006 about how long had you

known Gotti for?

1 A,
2 Q.
3
4 A.
5] 0
6 A
[
8 A
9 Q.‘
10
11 A,
12 Q.
13 || as Ack?
14 Aa.
15 Q.
16
17
18 A.
19 Q.
20 A,
21 Q.
22 A.
23 0.
24
25 a.

Maybe about five or six months.

A¢GLL49
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”back ln Aprll of 2006?

Q. Do yOudeee thatdperSOn in the courtroom‘todaY?
e”Q; v.And can you‘please pornt hln out'for the Court and
1dent1fy eome artlcle of clothlng that he 1s wearlng?
Neg,ﬂ_ nght there in the yellow shlrt |
o MR FARRELL Your Honor, I ask the record
reflect Ms Jefferson has 1dent1f1ed the defendant
[, ‘Mlchael Albert | ‘ | | " |
THE COURT Deecrihefeomething.else'he{is_
_uwearrng, please o o o . .
| ‘I'HE WITNESS , Gla.ssvels
THE COURT Okay,z t may

VQ} } Now, dld you know the defendant or GOttl s real name

:,Q, I'm gorng to dlrect your attentlon to the 1ate part -

'Zlof Aprll of 2006 Dld there come a tlme when you learned

about a murder that occurred in the area of Lex1ngton Avenue?l
JeréﬁyhT?im?;f:f.;T " R

A W

.“.jéa‘ I'n gorng to dlrect your attentlon,_Ms defféféon,‘
to seueral months after that 1nc1dent 1n ‘the . area of Lexrngton

Avenue Now, July 23rd of 2006 can you tell the jury what
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SHERRITA JEFFERSON - DX BY MR. FARRELLt
happened that day? |
vA. I think i was in.a department store, Kohl's, and --
THE COURT: Keep your voice up for me, please.
A. .I was in a department store called Kohl's, and I got
charged with something, and then I was arrested
Q. - You were arrested on that date July 23rd, 20067

A, Yes, that is correct.

Q. Do you recall what crimes you were charged with on

‘July 23rd, 2006?

A. Forged instrument{ attempted petit larceny.

Q. And were you brpﬁght_to the Monroe“County Jail eeia
result of. those charges on July 23rd, 20067

A. I was. | J

0. Ms. Jefferson, I'mvgoing to direct your.attehtion to
twe days  later, July 25th of 2006; Can you telllthe jury what
happened on that date?. |

A. I was incarderatedﬁandll talked to two detectives,
Randy Benjamln and I can't remember the other guy S name.

Q. You met w1th those two detectlves on that date?

A._‘ Correct. | A

Q. Where did yeu meet with the detectives on that day?

' A. Inside the Monree‘County Jail.

Q. And on that date did you tell the detectives what

you had heard about the mutder on Lexington Avenue?

.A. Correct.

X1
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'?gﬁminrAhJEﬁFERSON - DX BY MR. FARRELL
‘»Q,: Now, Ms;_Jéfféréon,3Iﬁm going to direct your
{atténtiOnﬁto'a few monthe after thatﬁ nowvtaiking:about
séﬁtember'the ivthlof 2606 at'about 16:00 @Qm. tﬁat'night;
VTCan you tell the jury where you wexre that nlght at about
':iilo 00 P m.? .}]_.ﬂ_ff;e»vhﬁﬁ1.- _“,f'ff.'f}l A LT
't“A.r ac my home on Spencer Street |

'“'ﬂ'd. “And what was your address on Spencer Street back on

Seﬁtéﬁher 17th 20057
;10?1f¥'€2§;;th1d anyonevoone over to your apartment that nlght
| oA ie_'-s,. B

i;'.-. Q; f:Who'oaméoﬁer;tﬁe;hdefferson?a'»?'

'.fig;'jf”irA;:‘”eottl

'f;*1§;~.Ffﬁfgiv And how dldfthe defendant or Gott1 ‘come’ to be at

-}g16j your apartment that evenlng around 10 00 p m.
v‘17;_;- 7}A§ﬁ- I thlnk we ,alled each other or somethlng

'-318151”12FQ:} And you talked on the telephone7 '?“% 1’

RELY T 1tyes§

hjZé _ "j;QE.‘ After you‘talked on.the telephone he came oyer to.
,Zi» your apartment° A L |
‘Eéﬁl “h:Q. ) ﬁow, prlor to when the defendant arrlved at your

124%3apartﬁent:that:evenlné

_eptember 17th 2006 dld you conceal

‘25 a recordlng devrce anywhere on your person?
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SHERRITA JEFFERSON - DX BY MR. FARRELL

A. Yes.

Q. And can you describe that recor&ing device for the
Jury? |

A. It was like a little like tape recorder.

Q. Where did you conceal that recording deviee prior to

when the defendant came over?

A. In my coat pocket.

Q. . And who provided you with that recording device?

A. The detectives.

0. And were those the same detecti&es that you met with
two daye after you got arrested at the Monroe Couﬁty Jail?

A. Yes[ that's correct. |

Q. When did ehe detectives provide you with that
recording device? |

A, Maybe around.July 20th -- I don't know. I can’t
remember the exact date.

Q. I'11 back you up a little bit. The defendant came
.over to your apaftment on September 17th, 2006, correct?

A. Yes.

Q. When in relation to that did they actually gi&e you
the recording device? .

" A. Like a day before. Probably about September 15th.

Q. When they gave the recording device to you on

September 15th, did they show you how to operate it?
" A. They did. |

12 [
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_SHERRITAlJEFFERSON-4-Dx.BY Mk.-FARkELL

7Q.' Now, when the defendant came over to your apartment

-én Spencer Street that nlght daig you speak w1th h1m° -

A ’S:és.

_;;Q;;f Just prlor to when the defendant arrlved at your

;apartment d1d you actlvate that recordlng dev1ce that you had

_1n;your coat pocket?.

oA ves.

hgg¢}_' Where dld you speak w1th the defendant that evenlng,

VSeptember 17th 2006?

LfAﬁ[- In the back of my porch

fhﬂfQ' Were you 1n51de or out51de your actual apartment at Q

;that tlme° 'hf

'jAQ'” Out31de

l:fQA And can you just desdrlbe generally your back porch

;area back on that date'> ;;g-?ii-alfﬁfitfa{,j“~°

';A; j;Yeé. It was llke you went up some stalrs and there

;was a llttle 11ke deck 1ook1ng type of porch

‘hani Now, about how 1ong dld you speak w1th the defendant j

-for that evenlng at that t1me°'

”fArylﬂProbably about an hour or so

o 1ﬁQ.“ tNow, what d1d you do after speaklng w1th theb

defendant on your back porch earller that even1ng° o

5fiA§¢ 'I went back 1n the house
-fifQ.ﬂ['What dld ‘the defendant do at that p01nt° ;-l g

'?}A}dqhng_left,k_.”'i"'




™

: 11
SHERRITA JEFFERSON - DX BY MR. FARRELL

1 Q.. _Did there come a time later on that night when the
2|l defendant returned to youf apartmeﬁt,on Spencer Street?

3 A. Yes. | |

4 Q. And whét happenéd at that time?

5 A. We went in and talked.

6 Q. I'll show fou what has been marked for-

7| identification as People's Exhibit 27. Can you take a look at

8 || that and first of all tell us if you recognize it?

9 A; I do.
10 Q.. What do yoﬁ recognize it to be, Ms. Jefferson?
11 A.  It's the recording of the tape.
.12 ! Q. And islthat the recording that you made.essentiaily

13 || on September 17th, 2006, at approximately 10:00 p.m. of that

14 | conversation that you had with the defendant?

15 A. Yes.
| 16 | Q.' How do you'rebognize thaﬁ ekhibit; Ms.vJefferson?
1j“ | A. Because I've seen it befofé and I heard it.
8l Q. pid you make‘any markings on that exhibit after

19| listening to it?

20 : A. Yes.

21 | Q. }‘Whét'markings did you make?

22 A, My initiais and the date that I listened to it.

23 Q. Is ﬁhat recording, People's Exhibit No. 27, a fair

24 || and accurate account of the entirety of the conversation that

25 || you had with the defendant pack on September 17th, 2006,'on

x ! [
VluwudJd
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&onrsback_porch?
| 'A.,v Yes; | |
*c;_Q,:' And you 1ndlcated you had llstened to that recordlng
prlor to- court today7 |
d"yeét,;h'hhv
'cWhen did you most recently llsten to.that recordlngt
“'0n May 30th =

g.Would that be May 30th of " 20149

.::}Correct | | |
5{}Q;h*;And when was the flrst tlme that you had a chance.to'
llsten to that recordlng after you had that conversatlon w1th ﬁ’i
the defendant on September 17th 20069 c;hw-; -
*filA}_f In June of 2013 Y

““'[Q And after 1lsten1ng t flt on each of those two'i

wai?} cca31ons,‘d1d you make those marklngs that you testlfled to,:

163
¢i7giﬁyﬁj
18
t)ig:
20

oo
ii524{

your 1n1t1als and the date° ﬁ.ifd;*ftic"

" .. Do you recognize the voices on the recording, Ms.

_Jeffetson?;h'ddf

7z*A,'ff¥§é.

fh;:ijd%whose n01ce do yon-recognlze? ?tjd
.¢3§A;;;FM1ne and Gottl 8. ‘ : ;“:_. RS
}é;ﬁijboes that recordlng, people S EXhlblt No 27".
contaan a falr and accurate account of the entlrety of the

'conversatlon,that you and the defendant had on your back pcrchdd'
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SHERRITA JEFFERSON - DX BY MR. FARRELL

on September 17th, 20067

A. Yes.

Qf Appfokimately how»lohé»is that recording, Ms.
Jefferson?

A. Probably abéut 30 minutes, 30.

Qﬂ Has anything been added to that recording that

didn't actually occur during that 30-minute conversation?

- — A. No.

Q. Was anything deleted frbm that recording that was
said during that 30-minute conversation?
nA. No.

Q. Have there been any additions, deletions, éhanges
whatsoever to that recording from the actual éonversatiﬁn that
you had with the defendant on September 17th, 2006?

A. . No.- | |
MR. FARRELL: Your Honor, at this time I would
. move to enter People's Exhibit No. 27 into evidence;
THE COURT: Mr. Funk? |
MR. FUNK: May I voir dire the witness, Judge?
THE COURT: You may. |
VOIR DIRE EXAMINAriON BY MR. FUNK:
Q. Ms. Jefferson, I'm a little confused. You said that
the recording that you listened to was about 30-minutes long,
correct? |

A. Correct.
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_SHERRTTA JEFFERSON - DX BY MR. FARRELL
1 _Q.” A couple minntesdago you said that the conversation -|
2 you had was for abOut an hour.,' | | |
.32 ,_.dIA._‘ Correct

4 .f,:Q. But then you told us that nothlng has been changed

nyi-or.deleted-from thatvrecord;ng? .

6| A1t hasn't
-f7j if3Q.7 When you recelved the recordlng dev1ce from the

'éf detectlves, that was Investlgator Benjamln gave that to you?'

-A?ﬂ{ V_j'Agr' Correct

:15._ﬁi.r Q, And he gave you 1nstructlons on how to work 1t7

11y A, Correct

_'ié;7."f:QL. And dld he glve‘you 1nstruct10ns as to what you
-13; should talk to Gottl about° |

14 e A . Yes e | - N
;j;g}:‘A”ﬂsdft-:fi-mm:rpvﬁkit can“wé approach, Judge?

BT -;;g;.*'ff. THE COURT fgesf

(The follow1ng 51debar dlscus51on took place between the Court:

and counsel on the record )

‘19 - - {t:{?'h=: MR FUNK I would agaln object to the entry ofv

20 “:thls 1tem 1nto ev1dence now for two reasons ’ One 1s.'

21 there seems to be a. dlscrepancy between the testlmony

~g2, » ?regardlng the length of the conversatlon and the length

’uéé' B ?'of the recordlng And second the v01r dlre is agaln i

'”'24i"' ,would submlt that she 1s actlng as an agent of the pollce

25| 7‘and we dld not recelve proper 710 30 notlce regardlng

uu@¢g81;z°*~'
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this, and I move to preclude this evidence.

MR. FARRELL: Judge, thé tape that we are about
to hear you can clearly hear from the poipt.in time when
they first say hello té each other to the point in time
when they part ways. I think she simply, you know,
misspoke as to her exaét»account of time when she said, I
don't know maybe anlhour or so.'lshe did testify several

times that that contains an entirety of the conversation

‘that was had on the back porch.

THE COURT: With respect to ﬁhe second issue?

MR. FARRELL: With respect to thé second issue,
Judge, the People arguéd this on mptioh practice. The
People's position was éééentially thét whén there is no
iésue as to the voluntariness of the statemént, the'léw-
does‘nqt fequ;fe_the éeople to file a 710.30 notice.
This was clear1y‘entire1y but-of:custody, noncﬁétqdial,-
no police pfesence type'of cényersétion Ehat'she had.
And the law that'I sﬁbmiﬁted as part'of my motion papers

wag very clear that in the instance where there is no

'question as it voluntariness, there is no requirement

that the People notice that in a 710.30.
MR. FUNK: Judge, I would disagree with that

assessment of the law. In all the cases the People cited

‘when we litigated this issue all dealt with drug

transactions and recordings of the drug trénsactions

Uuieud




16

10

ALY

12

rj

thieé

|
yrgij '

. 18.
n,igi
20
21
f2255

25

themselves where 1t was elther an . undercover cop or a

confldentlal lnformant worklng w1th the pollce to record

: the drug transactlon, not a sztuatlon llke thlS where

“.1t's months after the alleged 1nc1dent d those cases

I WOuld submit were declded on-the facts that those

"statements were - made durlng the crlmlnal transactlon

That's not the srtuatlon we have here ' It's months;after"

'the alleged 1nc1dent and she was wearlng a wire. iAndv

flnstructlons of the pollce told her what 1nformat10n to e

" gather So I would submlt that 1ssue is really a |

' non 1ssue, 1t's dlstlngulshable from what we have here

'THE”COURT;]'I understandfyour arguments Thank

you.

51debar dlscuss1on ended )
THE COURT The Court ls gorng to deal w;th a

brlef 1ssue of 1aw that should not and must not concern

-;_youi Keep an open mlnd untll you’ve heard all the '

Vv,ev1dence and have been 1nstructed on the law } Don't form‘

<any oplnlons about the case or express any oplnlons about

the case to each other or anyone else Don't dlscuss the

'case among yourselves or anyone else an't read

research v1ew or llsten to any medla or 1nternet

: accounts of the case v We w1ll have you back out here

«vprobably w1th1n ten mlnutes

The Court 1S 1n recess for ten mlnutes

’  '3.__; ooan
LLbQQQQQIL‘w
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(The jury left the courtroom at 11:59 a.m.)
(The Court recessed at 11:59 a.m.)

(The Court reconvened at 12:16 p.m.; appearances as

before noted.)

THE COURT:  Mr. Funk, I'ﬁe reconsidered your
applicatibn here. The Court hés already made a
determination. I've given it to you in writing. It is
the law of the case. I'm not .going to upset that ruling

at this point. Consequentially your motion is denied

‘relying on the original written decision of the Court, or

the original‘written decision of the Court, the
supplemented decision of ;he Court citing Eeople versus
Boom, 98 A.D.3d 629, ‘it's a-2nd Departmeht‘case fme
2012; Rockefgller at 89 A.D.2d 1151, 3xd Department case
from 2011; and People.veﬁsus Carter at 31 A.D.3d, a 3rd

Department case from 2006. You have an exception to my

MR. FUNK: Thank you, your Honor. I alsé note,
Judge,vI did essentially object to the foundation gi#en
the discrepancies in the testimony. | |

THE COURT: Your argument therein will go tb 
weight and not admissibility.

Bring the witness back in, please.

(The witness entered the courtroom at 12:18 p.m.)

THE COURT: Ms. Jefferson, you may take your

ngaél
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'-ﬁiéce on the stand.
| . You can brlng the jury out. please
(The jury entered the courtroom at 12: 18’ p m. )

L | THE COURT Thank you Ladles and Gentlemen
The record should reflect the presence of Mr Albert Mr
Funk and Mr Farrell and all 14 members of the jury

' panelt | | |
S EEMadam,”T remlnd you; you are Stlll under oath
QETHE WITNESS res: " |
'zTHE COURT You may contlnue
MR FARRELL Your Honor7 at thls tlme I.51mp1y'-
renew‘my'motlon to move People’s Exhlblt No 27 1nto_ |
":ev1dence-- o o | » v |
‘ : THE COURT Mark 1t recelved wrth the
defendant‘s exceptlons as noted for the record
(PEOPLE'S EXHIBIT 27 WAS RECEIVED IN EVIDENCE) .-
‘ E-v MR FARRELL Your Honor at thls.tlme-I would
’request the Court's perm1551on to play People 8 Exhlblt
'L~No 27 for the jury | We do have transcrlpts prepared |
zthat I'll dlstrlbute to the Court counsel and thein )
bpmembers of the Jury i |
| THE COURT'~ You may do that
Counsel appro?chi please
(The follow1ng 51debar dlscusslon took place between the Court |

and counsel on the record )

Sl
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THE COURT: I'll give the curative now and
-indicate to the jury that there are partials of that.tape
that have been redacted, they must not speculate as to
why . N

MR. FARRELL: And it's just being submitted to
the jury és'an aid. |

THE COURT: = Yes. _

MR. FUNK: I would:also ask the Court to
instruct the jury that if their review of the tape is

different than the transcript, they go with the

- recording.

{(The

THE COURT: Yes.
sidebar discussion ended.) -
THE COURT: Ladies and Gentlemen, with respect

to the tape that you're about to hear, and the transcript

.that.you're about to :eceive, the transcript hasn't been

marked and that you are receiving it is not evidence. It
is merely intgnded aé a guide to assist you in following
tﬁe tﬁpe. The evidence is the tape itself, and it's up
to you,td~détermine exactly what is being said by whom on

the tape. That's your province and your province alone.

' Consequently, after ydu hear the tape this transcript

will be recollected and thig transcript will not go with
you into the jury deliberation room. It's not evidence.

It's merely a guide.

; ]
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But you will also:notice thatrthere are
portions of the tape“that have-been”redacted. ;Thé
'redactlons 1n the tape have been made because of legal
:arguments or for other reasons that should not and must
‘not concern you YOu're not to Speculate as to whatwmay.
- oX may not have occurred what may or may not have been
'sald in the portlons of the tape that have been redacted.

:Anyvother.curatlves requested? |

fMR;@FARRELL No, your Honor

vMRO*FGNK- No;,your Honor |

'*“~%‘THE COURT Very well
(People 8 Exhlblt 27 was’ played )
: MR FARRELL May I re collect thevtranscrlpts;
your Honor?ff*f'fff ;;T,__“ R R N
THE COURT Please N _
THE COURT DEPUTY_: Pass then forward please
MR FARRELL Judée, I don't have any .
-:“addltlonal questlons for Ms. Jefferson at thlS tlme
THE COURT Alrlght.“fLadles and Gentlemen,}
‘what we w111 do then 1s we w111 break for lunch ‘Keeb an |
'sopen mlnd unt11 you've heard all the evrdence and been
1nstructed on the 1aw Do not form any oplnlons about
the case or express any oplnlons about the case to each
' other or anyone else Do not dlscuss the case among
| lyourselves or w1th anyone else Dojnot read,uv1ew or' B

i , : R
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listen to any media or internet accdunts of the case.
Don't reseaich any issues that you learned about during
ﬁhevcourse of hearing the testimony at this trial. Do
not visit 301'LexingtonvAvenué or any other locations
that you've learned about during the testimony of this
trial.

:I wduld like you back at the Central Jury
sérvides room at five minutes to 2. We_Will be down to
get you right promptly at 2 o'clock to continue with the
cross-examination of this witness.

The Court is iﬁ';ecess until 2 o’'clock.

(The jﬁry left the courtroom at 2:54 p.m.)

(The Court recessed at 12:54 p.m.)

{The Court reconvened at 2:05 p.m.; appearances as before
noted.) |

THE COURT: We are back in the matter of the
People of the State of New York versus Michael Albert.
Mr. Albert is baék in thé courtroom with Mi. Funk, Mr.
Farrell is here és well. Bring Ms. Jefferson back to the
witness stahd, please; and then we wili bring the jury

in. Call Ms. Jeffersoh, please.

" (The witness entered the courtroom at 2:05 p.m.)

THE COURT: Bring the jury out, please.
(The jury entered the courtroom at 2:06 p.m.)

THE COURT: iThe record should reflect that we

UUuweud
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. have been jolned by all 14 members of the jury panel and
’Ms..Jefferson is- back on the stand
b5Ms:gJefferson, I remlnd you, you are Stlll .

'~3uhder~bath§ﬁ

oM. Funkyour fWitnéss 1.'
’6;. ;t'?}f_ ~;ﬁudlﬁ3;_éUNki Thank you,:your Honor -
7 ._:b'CROSS EX.AMINATION BY MR. FUNK | | N
76? 7'7'£§. } M Jefferson, I'm goxng to start by taklng you backf.
: 9 "té 2001 Okay° - V e V ' s
7w;1@faa7<7?évc des. o |
hiiri;“;f:;g N Now, you told Mr Farrell and the jury earller that &
_12jt1n 2002 you pled gullty to a felony of Crlmlnal Posse551on of |

;13 a Forged Instrument 1n the Second Degree, r1ght°

g A Tes.

18] 0. But tnat was actually from incidents that happened

167 'in 20012 "

U;Af; tCorrect | L |
.irifQ} ;?At that tlme you were a student at MCC? ;f'?’
finrfb;Correct L e A.\. '. j S
;Q,asgAnd you went to the student bookstore and you cashed{
xbt:forged checks, 1sn't that rlght°- . o L |
‘w*QAﬁ' Correct : '_ - EE
Q ,. Andyou Aid that at both the downtownDamOn Campus,
Al ves.

o e g \ - i
CUuLlBE
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SHERRITA JEFFERSON - CX BY MR. FUNK

Q; And at the Brightén campus?

A. Yes.

Q. .So you actually got charged in the City and in
Brighton for these different checks? |

A. That is correct.

Q. And you also forged éome checks at a place called
Aarbn's Rental Company, cqrréct?
Yes.

And that was from Irondequoit?

» o ¥

Yes.
Q.. So you had charges pending in Brighton, the City and
Irondequoit?
A, Yes.
Q. And you talked to the police and you told them that

you got.the checks from a guy named Vincent or V; is that

right?
A: Correct.
Q. And because of that information you ended up getting

probation as a sentence?
~A. ‘Yes.
Q.. Now, one of the'rules you héd 6n probation was to
not get arrested again, right? -
A. Correct.
Q. wa; you got probation even though on a Criminal

Possession of a Forged Instrument in the Second Degree you

U S
Uducacui
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could have gotten up to seven years 1n prlson, right°
| cOrrect

,And you were put on probatlon for flve years°

p o B

,_jQJ "And you were told one- of the rules you have toh

follow for the next flve years 1s you can't get arrested_

‘vagarn?

A Yes.
v'ng;.f Now let's fast forward to 2006 Yoﬁ'aiéhéé?:t,
arrested agaln, rlghto : g IR
o and you vere svili on probation £ron the 2002 plet
;AL; {¥éé:_,.: R _ R R -

"Q.&_fAnd vou got arrested for the exact same-stuff that S

you pled gullty i"

rtA;' Correct
iQ;; And thlS trme lt was Crlmlnai Posse951on of a Forged"_
Instrument 1n the Second Degree, r:u_:yht'> o | | o
o, and rorgesy in the Second Degres?

’ers,h'””'

A ves.

Q
LQ;'>:A#d_ldentityfTﬁefﬁfinthé-?ix?tipegﬁsé?;;~7
_A R S
Q Because thrs tlme you had a fake ID'>
. : _ ; _ :

-.Correct

Lth.f‘
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- SHERRITA JEFFERSON -~ CX BY MR. FUNK

0. And the forgery is that you signed a fake name to
something, correct? |

A. Corre¢t.

Q. Now, the 2001 incident with MCC aﬁd Aaron's.and all
that, you cashed checks in the aﬁount of about $4,000, right?

A. N07 |

Q. Well,,you were ordered to pay restitﬁtion inlthe
amount of $4,000, righﬁ?.

A. Correct.

Q. So did you_not‘take.$4,000?

A. T don't recall -- no. The checks were like $200 a

piece and there were four of them.

Q. So you cashed $800 worth of checks about}but the
Judge ordered yéu to pay back 4,0007 |

A, Yes. He said it was restitution, I guess, or coﬁrt
fees. I don't know. But I didn't cash.é,obolcut of the
checks from what I recall. It was a very long time ago.‘

Q. So when you got- arrested in 2006 for the saﬁe

conduct that you were on probation for, you knew you were in a

lot of trouble, right?

A. Yeah.

Q. Aﬁd, inbfact, because you had the same charge
‘Criminal Possession qf a Forged Instrument in the Second
Degree, you were looking at again seven years in state prison

for that?

. t > C
UU\IL.UJ
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A, Correct
fQ._’ And because you were on probatlon when you commltted”

the second crlme, you could actually get consecutlve Sentencesv

:fmeanlng one on top of the other, rlght°

SR Yes '

VhQ. So you could have gotten a v1olatlon of probatlon

fand on the new charge up to 14 years 1n prlson, seven plus

Erseven, rlght? j

zlh.‘ I would suppose.. I was never told that but yeah

| 7@!”? And rlght after you got arrested on the new charge;
'and the v1olat10n of probatlon in July of 2006, you sald you:"
contacted the Pollce?f}“ﬁ“*v BN R A
ﬂh. f}Correct

“fég”;hFor help’>

contract w1th the pollce and the Dlstrlct Attorney s . Offlce°:d¥:
;fQ;; And because.you 51gned that contract, you have never_
been charged you've never pled gullty for thls 2006 1nc1dent9 |
o MR FARRELL Objectlon to hav1ng never been |

' charged or pled gulltY hh o d._ R
THE COURT Sustalned- Vyourban'féﬁhraéé7id'm”’d
;;fiQ:_‘ You have never been 1nd1cted by a Grand Jury for

those charges,‘correct? _ffff»'

'm:j__o:ggg;;;i?fjﬂ”gc

5f§;f’;And w1th1n a week of gettlng arrested you 51gned a_.""'
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SHERRITZA JEFFERSON - CX‘BY MR. FUNK 27
a. No.
Q. You've never pled guilty to those chérges?
THE COURT: No, he is incorrect? Or no, you
haven't been indicted by a Grand Jury? Which one was it?
| THE WITNESS: I haven't been indicted by a
Grand Jury. |
THE COURT: Thank you.
‘ MR, FUNK: Thanks for clarifying,.Judge.
Q. -'And you have not pled guilty to any charges
regarding the 2006 incident, right?
A. No.
~ THE COURT; Same clarification,;ho he .is
incorrect? Or no.you haveﬁ't entered any pleas? |
THE WITNESS: I haven't entefed any pleas.
THE COURT: Thank you. |
Q. After-yoﬁ signed this éontract, and?you Signed the
contract on July 31st, 2006, right? |
A. Yes. o
Q. And as soon as you signed that contract, you were
‘let ouﬁ of jail? | |
A.  Yes.
Q. And one of the conditions oflthis cqnt;act, just
like a c§nditionbof your‘probation,is that you're noE to get
arrested again ana not to comﬁit any new criminal acts,

correct? -

vuudll
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A. Correct

Q. And what the contract says is that if you “do get

arrested_agaln,.that's break;ng'the contract and-you can be

|- prosecuted, right?

" A. . . Right.
Q.. To. the fullest extent of the 1aw°'
A "Correct

- Q. giwlthln a month of 51gn1ng thls contract you had a N

f’warrant out for you, rlght?

"--A..Q I don't thlnk s0.

Q. : You entered the contract on July 3lst,_2006 d1d you'

dhave a warrant out for you by the end of August 2006 for

aggravated harassment for threatenlng to klll your baby's-
lfather'k””d'bw . VV | o .: | : | _. ,
Vs*x,%A; ‘It wasn't - I dldn't threat to klll hlm ;‘wéehaé_aﬁi
jargument over the phone We both were mak;ng threats Webare ;
:marrled and he was maklng threats as much as me I don't:
'recall threatenlng to klll h1m : But yes, when I arrlved at
;probatlon they sald that he called and sald that I was
hara981ng hlm 1n a phone conversatlon o : o

."Q. Well d1d you say to hlm on the phone.—-vactually,
dld you leave a message for h1m saylng, I'm 901ng to klll you,
.I'm g01ng to get my people to come over and klll you° - |
A.f':ﬁo; I don't recall that.,,i.t'”

_Q. But you had a warrant for you because of thls

o UU\J..'-"-'

b § .
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incident?

A. Yes. I could have filled a warrant out on him aé
well, but I didn‘t. It was an argument that we have
occasionally. | \

Q. When you reborted té probation, theylarrested you on
that warrant? |

A, Yes.

Q.  2nd that was in' the middle of September of 20067

A. Correct. | ' \

0. And instead of taking you to the jail, fhey called
Investigator Randy Benjamin? |

A.  Mm-hmm.

Q. Right?

A, Yes.

Q. And they handed you over to Investigator Benjamin?
A. Yes,

Q; ‘The lead investigator in this case?

A, Yes.

Q. Now, no one from thé DA's office said you violated

b the conditions of this agreement, did they?

A. No'

Q0. And in 2011 you plead guilty to petit larceny,

right?
A. Correct.
Q. That was for an incident at Wal-Mart?

Cn
UU\IL:\J
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Gorrect.
.'thou’wererworhing at'Wal—Mart_at-the time?
'COrreot. | - 7_ . ._

eAnd you stole a $300 glft card9'fhh

1 dldn't |
; Well you pled gullty to 1t r1ght°

But you dldn't do anythlng wron§°vv

It was a card, and I dldn't'-— I don't know what

_happened to the card At that p01nt I was a cashler

'tme:Q; | Well d1d you put $300 ‘on the card and then walk out

'of the store Wlth 1t° h

:A-'~”¥§$r

“Q;: “BUt you aldn't steal 1t°f<"r

wduffh I dldn't know that I had 1t at that time when T

"}zleft, and then the c1rcumstances I was hav1ng, yeah, I took lt R
Ahome And when I reallzed I had 1t at home, yeah 1t was 1n

my posse551on and I used 1t

':]_Qi_ So you stole 1t but dldn't mean to steal 1t?

?:iih,ilfmolh I took 1t I'm not saylng I dldn't mean to "Iih
knew what.I was d01ng when 1t was done | |

v'}Q. And you ended up pleadlng gullty to that charge°::lf
_?Ar' Correct S : - lb' o
*fQ' And no one from the hlstrrct Attorney s Offlce sald

'you v1olated the paragraphs 1n here,that says you can't get R

75U9;5€4Q;f¢dr S
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arrested and can't commit any new criminal conduct, right?
A. No. TIt's been eight years ago since I was dealing
with the detective and everyone else. I wasn't like in touch

with them on a day-to-day basis, but no I wasn't in contact

with him.
Q. 8o yoﬁ'Ve had a geteout-of-jail free card for eight
years?
MR. FARRELL: Objection, your Honor.
A Nd. |
THE COURT: bverruled. The.answer_of no will -
stand. ;

Q. Didn't yéu also get arrested in 2010 for a crime
called theft of services fd; Stealiné cable Service?

A. No. |

Q. Now, when -- inf2001, 2006 when you cashed these
forged.checks5'you did.it to get money, right? |

A. Correct.

Q. Were you using.drugs?

A. No. | | | » !

Q. Why did you need the money?

A. .BecauSe I was a single mom and my babies were 1 and

2, they were 11 months apart. I was married. I had an
estranged husband. He was doing what he wanted to do in
different states. I wasn't seeing him. I wasn't getting

help. .It's no excuse for-what I did back then; but I was very

uu’;,275,
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young Sotthese peOple came to me and told-me,lyou'know, this

is how you can make some money So I was naive about it and T

aid it.

Q. Well, were'you naive about it ‘the seCdnd time?'

A, Pretty much yeah, because at that tlme llke I

vneeded help that I dldn’t know that I needed help w1th I was
_901ng through depre551on and a whole bunch of other stuff
'And then actually the day that it happened when I was 1n

.Kohl's it was the day before my annlversary and I found out

e ﬂthat my husband was sleeplng w1th someone else and he was

24

25

atauntlng me on the phone So I went out and was. not consc1ous

*enough to make smart dec1s1ons

Q. So you commltted a felony because you were upset

LVyOLr husband was cheatlng on you°

In 2001 1t doesn't-——.lt plays a part of it. fItf

. plays a blg part But I Stlll don't use that as an. excuse I

aid have a mlnd but T was . only llke 20 or 21 years old back ;'

”VYFhen-

.'QQ{V :And we get 1nto agaln so.you dldn't learn your
1esson.the flrst tlme and you commltted the exact same crlme 6
years, 5 years later9 | : | |

} tA.f; Well I learned my lesson | it's just-that-llke I»{:
sald myvmlnd wasn't 1n the rlght mind frame at that tlme '

Q.f What you learned was that 1f you glve 1nformatlon K

'about other people, you can get away w1th stuff r:Lght'>
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MR. FARRELL:. Objection, your Honor.
THE COURT: Overruled. 1It's a fair question
for cross-éxaminatién.
A. No.
Q. Now, let me ask you in this contraét }ou’signed with
the go&efnment, you also told them and agreed that you would

give information about a Vincent Howard aka Fabulous; is that

right?
| A. I don't know about the aka, but yeah.
Q. Well, you dén't knéw if he.goes by that name?
A. No, I don't. |
Q. But you agreed to give information about Vincent
Howard? |

A. I didn't necessarily agree. When they asked me who
gave them to me, I told them who gave them to me.
| | MR. FUNK: Will you mark this.
(DEFENDANT'S EXHIBIT E WAS MARKED FOR IDENTIFICATION)

Q. Ms. Jefferson, let me show you what has been marked .
as Defendant's Exhibit E for identification. Take a look at
thaf. You cah_hold iﬁ. Flip through it. See if you
recognize that document .

A.A I do.
Q. ©Now, is that the agreement that you entered into-
with the District Attorney's Office and the Rochester Police

Department?

l}U;:L,ZY
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A.  Yes. |
Q. wow'I misspoke carlier, the fromt of it is dated
.nJu;y'31st,'2006,pcorreet§ ' | |
.h'A,: Correct |
-;‘gQQa“ When I sald I.mlsspohe.earller, you dldn't actually
91gn 1t untll the next day, August lst 2006 correct? o
'vA% i“Correct | o - |
e;Q.t-:And that's your s1gnatnre on the last page°1'
A ves. R .
:s.:g;;;hNow, let's get back. to the flrst page | isn't.the
headrng ‘of 1t doesn't it say Agreement? SRR o
“.fh;; _Yestﬁ And that's for what - you are talklng about _i?
‘_. & THE COURT Keep your v01ce np o
:'*feQ- We w111 get to that I'm asklng you doesn t the.ef'”
.captlon say Agreement° : : S R
: ':A.ﬂj It says Agreement
‘:'.;Q;:{ Now, let me dlrect your attentlon to the second '
hé;pageh;paragraph’za,:‘Do you want to read that to yourself°.'w
A Yes v . ., | z .v . | : .
.:'ié,” Isn't part of that agreement that you would glve the_
pollce 1nformatlon about the person by the name of Vlncent )
Bovazar
hah}g It says that in. that paragraph yes-

“VihQ. And that paragraph 1s part of thls agreement that "f'g
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you signed, right?
A. Correct.
Q. Now, on the recording that we just heard, you, I

think, testified that prior to today you heard it at least

.twice; is that right?

A. | Yes.

Q. Once in June of 20137

A. Yes. | | |

Q. And that was in preparation for your testifying

before the Monroce County Grand Jury?

A. ' Yes.

Q. ~And then you heard it last week in ﬁreparation for
trial this week? | |

A Yes.

Q. Now,'after'you entered this contréct in 2006, you .
gave the pdlice infqrmation about Mr. Howard, right?

A, In 20062 |

Q. Yes.

A, I don'ﬁ remember that. I rémember likeAma§be when
that happened with him 1ike in 2001 or 2, but I don't recall
it with this case. |

Q. When you were talking durlng thls recordlng, didn't
you say that the thlng that happened at Kohl's was because you
were a guinea pig and this person gave you some checks?

A, Correct.
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And that that was a female?
.Correct.
It wasn't Mr.,Howard?.

o E e p o

ﬂSo you agreed to glve the government 1nformatlon

tabouttMr. Howard even though 1t was a female that gave you theh

checks?

:JA, : She ‘was rlght there 'hefwasiinfthe‘store“with.

-them* They were able to dlspose of them because the attentlon‘

hwas on me I was the gulnea plg I went flrst

f-Q Durlng thlS conversatlon 1n September of 2006 and |

;:the recordlng we just heard there 1s a lot of would you

descrlbe 1t as fllrtlng9 '

bffo;rﬁgénd when Mr Albert sald stuff llke, I want to be_’f?
‘:fw1th‘you,.and thlngs llke that, and you told h1m you had a :

”crush on hlm, 1s that rlght?

f;=Q Now, 1n your dlrect testlmony you sald that after,f:

fthat conversatlon he 1eft and then came back and you talked

some more, 1s that rlght°i'

-AI Correct

"iQ When he came back dld you two have sexual

;1ntercourse°

'1TA{_ We dld

*dgg;zgaf}”
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SHERRITA JEFFERSON - CX BY MR. FUNK -

Q. 2nd did you tell him during this recorded

conversation that if you want to be with me you have to talk

to me, right?

A. I thought I Eold him to be honest and that you
shouldn't do the things that they were doing.

0. You had sex with Mr. Albert prior tq'the'making of
this recording?

| A, No.

Q. Did you have sex with him after the making of this’
recording?
A. Yes.

Q. Was this the only time that you recorded the

conversation? N
A. “Correct.
Q. Now, during this conversation he was talking to you

about proteéting you, right?

A Correct.

Q. He talked about that he had to talk to some guys
because they were making comments abou; how you looked in your
shorts one day?

A. I suppose that's what -- yes.

Q. . And he said that he would, if you were having.
problems with youf baby's father, he would-beat him up-forv
you, right? |

A. Yes.

vuu2dl
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iAprll 29ﬁh 2006, correct? :rgfﬂ*,uwh

0. And you joked about ‘that you wanted your baby s
father kllled° | |

A. Yeah It wasn't -- I wasn‘t serlous about 1t.v And

:on the recordlng 1t says that as well I never want anythlng

to happen to my klds' father, but he was abus1ve at that tlme

and they knew about 1t so

Q. And you were joklng about 1t9'
t;A, Correct | V
’in;=* And he told you that you were the only person that

he would get off the block for, meanlng not hang out w1th hlS

»frlends, that he wanted to hang out w1th you°

fAJ' Correct
'Q[v_ Now, you were not at 301 Lex1ngton Avenue on
::%J*A Correct

f,fQ. And you have no flrsthand knowledge of what happened

'at that locatlon that nlght?

A?A. What do you mean when you say flrsthand knowledge? |
'u;tQJf. You dldn't see what happened that n1ght°.f:; |

':Q,: Now,.how iong had.you known Mr Albert prlor to.
September of 20069 w | _‘ f EREEE ‘ |
:'7A}ﬁ Probably about six months

: : o
Q. Durlng that tlme he was frlends w1th your brother,

right?
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A, Correct.

'Q. And the two of you would see each other and you
would flirt and hahg out, right?

"A. Not necessarily hang out, no.

Q. You would flirt with each other or at 1east he would

flirt with you?

A. Yeah, once in a while.

Q. He made it known to you prior to September §f 2006
that he was intereéted in you romantically, correct? o

A. VYes.

Q. And Mr. Albert was talking during this'conversation,
he was talking abqut a lot of things. At one foint he
ﬁentionéd that his friend named Free got shot.and didn't even
know it. Do you remember that? |

A. In the tape a little bit, yeah.

Q. . And he was laughing about that, wasn't he?

A. I'can;t recall. o

MR. FUNK: If I could have a minute, Judge.
THE COURT: You may. |

MR. FUNK: I have no more questions, Judge.
THE COURT: Do you have any redirect?

MR. FARRELL: No, your Honor. Thank ydu.

THE COURT: Ms. Jefferson, you may step Gown.

Thank you véry much. :

(END OF EXCERPT OF TESTIMONY)
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Off1c1a1 Court Reporter S




“

o

MONROE COUNTY COURT

COUNTY OF MONROE, STATE OF NEW YORK. |
. -
The PEOPLE of the State of NEW YORK, oF =
' Hon. VmcentM Dmolfoﬁw = 20
| 0% ~ &
: . : s  J
vs. - - ' MEMORANDUM OF AW [0
_ = -Supplemental %5 2 r‘%
MICHAEL ALBERT, _, se = O
- Indictment No.: 2013-053% ¢
’ (]

Defendant. : : g o

The undersigned has previously filed a Motion to Reconsider on December 19, 2013 and _
a Memorandum of Law regarding whether an individual, Sherrita Jefferson, who was wearing a

wire was acting as an agent of the police and whether the People were reciuire to provide notice,

. pursuant to CPL § 710.30 of the statements made to Ms. Jefferson. This @emomndum isa

supplement to those previously ﬁled documents as new information has come to the

20 ITUNGH
- 90V bi0z

under51gned’s attentlon

The unders1gned has recently rece1ved some un-redacted reports regarding the pohce:-

investigators’ interactions w1th Ms Jeﬁ'erson The mvestlgators documented in their reporf&at

~ after wearing the wire, Ms. J eﬁ‘erson contacted the mvestlgators The report states, “0_3,1 9/3/06

RI (Benjamin) talked to Sherrita J efferson and she told him that she think_s she got what we were
looking for (recorded conversation).” Page 7 of ﬁe Report attached as Exhibit A -

This"clearly shows that Ms. J eﬁe;son was acting as an agent of the Rochester Police When
she spoke to Defendant. This passage of the investigators’ report shows that the investigators

told her what information they were looking for and asked her to stear the conversation to get this

' information. She was therefore an agent of the police. People v, Stroinan, 286 AD2d 974 (4™

Dept. 2001). The undersigned requests that the Court consider this additional information in

UUng'qa

Uﬁ&_ﬂ -



decrdmg the Motrou to Reconsrder
Addmonally, the People have argued that they drd not prov1de a 71 0 30 Notrce regardmg
thrs statement because they would have had to reveal the name of the wrmess As has prevrously'
been noted, thrs argument 1s laughable as they gave a7 10 30 Notlce regardmg an 1denuﬁeatron
- procedure conducted wrth Ms Jeﬁ'erson Wrthout revealmg her 1den11ty as the rdentrfyrng Wrtness
Moreover in two unrelated cases wrthm the last weck, the 1mders1gned reeerved
: ‘protectlve orders in cases wrth the Monroe County Drstnct Attomey 5 Ofﬁce One of the
' _V.protectlve orders states “ORDERED that the 1denut1es of these wrtnesses be kept secret from
any710 30 notrce » ExhrbrtB A o /
“ .: The otherprotectrve order states o .- o o
- :’"ORDERED it th names and addressed of the witness '_
-] hsted in the ex parte apphcauon not be disclosed in a CPL .
-~ § 710.30 Notice. This Court specrﬁcally finds pursuant to '
_ .CPL §710 30 that good cause exists not toinclude the
ST niames or addresses of the 1dent1fymg witnesses listed in’ the
Lo s ‘_,_-_People sex parte apphcatlon in any ‘CPL §710 30 Nouce
. 'This Court permits the People to give the defense thename
- %% of the witnesses and ﬁle an amended CPL. §710 30 Notrce A
- onthe day of tnal or upon further order of thrs Court ,_
Exhrblt C
These Orders are srgmﬁcant for a few reasons F1rst, they show that the People have the
: abrhty to provrde the reqmred notrce whrle st111 protectmg the 1dent1ty of the wrtness Second,
they show that the People have the abrhty to make thrs request of the Court and the Court is
hkely to grant thrs request_ Thrrd, these orders are srgmﬁeant in that they show that the courts
that 1ssued these orders drd not reheve the People of therr responsrbthty to provrde notrce, only

| _ that the nouce drd not have to speerfy the 1dent1fymg mformatlon of the wrtnesses



Ta this case, contrary to these two example, the People just simply failed to provide a
710.30 Notice regarding these statements. They did not request a protectlve order until well after
the fifteen day deadline i in CPL § 710.30 (Defendant was arraigned on July 18, 2013, the Flfteen
(15) day deadline expired on August 2, 2013. The Protective Order was not requested until
_ Octdber, and not authorized until Octobér 9, '2'01'3-'—68’ days after the People’s notice was due)

And, the People have never filed a proper, albe1t late 710 30 Notxce regardmg statements made

to Witness 1 (who we now know is Shemta J effcrson) in thlS matter

In conclusmn, the People s fmlme to comply w1th CPL § 710. 30 requu'es preclusmn in
this matter. People v. O'Doherty, 70 NY2d 479.

Dated: March 26,2014

MARK D. FUNK, ESQ. ,
Attomey for Defendant M1chae1 A. Albert

TO: Hon. VmcentDmolfo e S -
Judge, Monroe County Court

Patrick B. Farrell Esq
Monroe County District Attomey s Oﬁce
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| THRIH, JEREMY .
RIS mw&mmﬂmwwunum

1 "Tmrsmumemmm}: snssnmmm

-

DURING TPE SEV‘ERAL MEETINGS! \\’YI’E SHERRYL-
HAS A ROMANTIC lNTERSS‘I N HEB.SKE TOLD USTHAT

ABOUTIT.ON 9N5RERI'S MET WITH JEFFERSON ATTHE
WITH THE thTRUCﬂONS ON HOW 10 USEIT.

O‘N 9!!8!06!\! BENJAM) TAL‘KEB

omnmsm'smmnsmma
“GOTIT" AND rmnuo:nmoummmmm
WRITH ALCOHOL. SHE SAID THAT EE TOOK TBEGWR
) mm:nmmnzromn'w.\s
- nuxs5°)n£nnmm£mmscnmm

ON 1020206 RI’S MET Wl'ﬁl  SHERITTA JEFFERSON AGAN
v DE!’OSITION (WANY. BENJAMIN) SEEMER

ON 9&5}'071!1'5 WENT TO TH'E MO‘ZROiI COUNTY JAIL
CUSTODY AND CL)JMED T0 HAVEINFORMATION
{ ADDRESS OF 109 NORTH LINCOLN RD. ¥ SUM AND
-§ THE PUDEIN THE NECKON LEXINGTON AYE. BE
‘COUSIN CLYDE GLADNEYAND. "GOt TOLD‘BIM ABOU!'TH
USEDA HIIGH POINT 40 CAL PISTOLAND HETOOK THEGUNTO
] DONALD TOLDUS THAT "SHORTY"

SUBSTANC%

o ‘ELEARING FROM THE SCENE WIHEN
Hi$ COUSIN CLYDE GLADKEY OFTEN RIDES
'AREA WHEN THE SHOOTIRG

: -MARVELOUS GANG AND HIS GIRLFRIE‘(D 18 TANGELLA

5 LET HIM KNDW TBATWE MAY BE

ox 12608 R'S MET Wl'l'li SONSA \\'ALL AT TH!‘.?SB 4TB
FIF THAT OFF. B.GARCIA suammn.
| DOMESTIC DISPUTE WALL'S
: HOMICIDETEAT OCURRED ABOUT
OFFICER THAT HER EX-HUSBAND MA
8/16/70, ADDRESS 33 HELCREST ST,
HAVING ANY KNOWLEDGE ASTO WHO WAS INVOLVED N THE
TWD YEARSAGO SHE WASLIVING AT 164
TOGETHER, WALLHAD I\O'I‘HNG MORETO ADD ARD THE

' RO HESTER POLICE DEPARTMENT ADDENDLS REPORT

A YEARAND HALF AGO ON

101 LJ{NG‘I‘D\I AVE —

‘nns \\"AS A ma’ro OF THE ?f.RSON sm: m:st Ao'
“Gom". Ri'S LET HER KNOW TRAT THE rmsox N THAT PHOTO IS NAMED ‘.DCHAEL ALI!:.KT.

JEFFERSO‘J SHE Lﬂ' RIS KNOW TBA‘I' “GO
SHE MIGET BEABLETO GET HIM TOTALK
FSB AND GAVE KER

TO SHI.RPJTA IEWERSON AND SHE TOLD H]H TH:\T Sﬁ'b‘ TB!NKSV o
“SHE GOT WﬂAT WE WERS LOOKING FOR (RECORDED CON"IBRSA'ﬂON B '

JEFFERSOI\ ;\T‘!‘HEPSB.SHE “FOLD usmrsimnmm
HETOLDHERIT WAS
AND SOLD IT ouT
ADISPUTET BETWEENTHE VICTIM
RECO RDED CONVERSATION FOR DETA![S.

AND SHE COMPLETEDA smonrmc
nzrosmon FOR DETAILS. -

mam':rwam
ABOUT A MURDER)

TBI\'KS IT WAS
E SHOOTING R

‘ USED TO LIVE IN THE APARTMENT:
'NEAR LAKE AVE, SOME 'ADDITIONAL) JNFORMATION FROM DONALD WAS THE POLICE WERE JUST
HEWENTTO.120] MARYLA\ID STAND WAS TOLD
AROUND ONA 'MO.PED AND BE WASRIDING ITINTHE -
DONALD WHICH "GOT‘I'!"
ANDHE IMMEDXATELY $ADITWAS THE DARKSKIN ONE.HE SAID THAT:
THAT LIVESON mvm. u!:nr.scman
1 "SHORTY*ASA snom BLACK DUDE, ABOUT THIRTY FIVE YEARS OLD
EMERSON ST. DONALD HAD NO ADDITIONALI mommox ANDTHE
ucx 10 THE Jm.'ro MEET wrra mM AGMN.

FLOOR-THIS WASB\RESPONSETO A‘h
CR #08-23401 (SEETHE FIF FOR DETAILS) DURING A
'BDYFRTEND KERBY WILSON TOLD

TARTIN WALLFAD SOMETHING TO DOWITH 1. WALL GAVE HER DOB
PHONE W440100. IN SUM AN

LBX“\GTON AVE WITH
NTER\' JEW WAS ‘l'ERM[NATED.

A RECORMNG DEVICE

Ad0 CALANDBE WASHEDIT
OF STATE: WHEN SAE ASKED

AND JEREMY (?OSSIBLYJEREMY

AL‘BERT DO‘MID (!NTEDERAL
DONALD GAVEHIS DOB 630/%5,
DONALD TOLD USTHAT “GOTTI" SHOT
AROUND 3:00 OR 9:00FM WHEN IS
STATED THAT SGOTTI"
*SHORTY"™ AFTER 1T HAPPENED. .
BUILDING ON LEXINGT ONAVE

ABOUT THE SHOOTING. -

HEWAS TALKNG ABOUT
"GO'!T!" IS MEMBER O}"THE

ANDYHE USED 'TO SELL WEED ON
NTER\'IEW WAS TERMI\IATED m's

THE OFFICER THAT AYALL KNO“'S ABOUT A
LENINGTON AVE. \VILSONTOLOTBE

D SUBSTANCE SRE DENIED -
MURDER OF JEREMY TRIM. SHE SAID THAT
MARTIN WALL, BUTTBEY WERENT

10.X070

1. ueromuaomcm — )
N. O'BRIEN/R. BENJAMN
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‘of MARCH, 2014 am/ .
| | 2 =
PRESENT: HON. JOANNE M. WINSLOW g &
SUPREME COURT JUSTICE . o = -
STATE OF NEW YORK - ) x> ™M
|| SUPREME COURT COUNTY OF MONROE o ; =
, : T am
.2 8
THE PEOPLE OF THE STATE OF NEW YORK
“Vs- ' , ORDER :
- o . . Indict. 1238-2013

AT A TERM OF THE SUPREME COURT OF NEW YORK
held in and for the County of Monroe,

at the Hall of Justice, on the _6 =" day

ESTEBEN MALDONADO, _
_ Defendant.

IT APPEARING that the People, havmg moved for an ex parte Protective Order of

Discovery to protect the names, addresses and identifying mformatlon of certam victims and

witnesses refercnced in the People’s application for said order in the above case from bemg

discoverable, and _ |
IT FURTHER APPEARING that the People having demonstrated good cause shown in

thelr moving papers, and,
NOW upon the ex parte apphcatxon of Matthew T. McGrath, Esq Assistant District

ooy | z‘:xy/zfr‘ B




I and futther,

' <.bothparnesmanyprema1heann _ Sedmies

may be redacted from the dlscovcrable matenal by the Pe0p1e and fm‘ther

ORDERED that the 1dentmes of these thnesses bc kept secret from

ORDERED that auesnons r-‘*lann.q to :he ;dmmt‘ af zb: ‘mﬁﬂi

Untﬂ such tnne unmed1ately before tnal as the

‘ 'ﬁiade available to the _Dé'fense.

Dated: Mireh __ D", 2014

Cé‘i“: determines the above jtems mustbe |

any 710 30 notxce,

Gu 299
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f JOANNE M. W]:\SLOW
| \n-: COURT JUSTICE




R

'STATE OFNEW YORK , -
COUNTY COURT COUNTY OF MONROE

0\

=

THE PEOPLE OF THE STATE OF NEW YORK

IND # 0295/214 =
——t,—- _"‘,_": 2:
V- | PROTECTNE@RJER
- v - - PURSUANT ’f@:CPI::‘Zdr@.SO
WILLIE MCCULLOUGH ~and24090 =T = =
DONKAVIUS HOWARD e s @
. 2Z
Defendants. 5 @
. -]

Upon reviewing an ex parte motion by -ﬁe District_Attomeys Ofﬁce; Perry Duckles, Esq |
of Counsel, representing the People in the above»captiohed matter, and aftera review of said
appllcatlon this Court ﬁnds good cause exists pursuant to CPL §240. 50 to issue a protectwe
order and that not 1ssumg the order will have an adverse effect on the legmmate needs of law

enforcement and that these factors outweigh the usefulness that the dxscovery would be to the
defendant 1t is thereby, | | ,

| ORDERED, that the names and addresses of the witnesses who are the subject of the ex
parte apphcanon before this Court be sealed until the day of trial or upon further order of tlus
Court; ahd it Ls further; ' o | _ ‘ ‘
ORDERED, that the names and iaddresses of the w’itnesseé who are the subject of the ex

parte application and any terms or phrases which may indicate the identity or addresses of said

witnesses be redacted from disco\}ery until the day of trial or upon further order of this Court, and|
it is further ; |

ORDERED, that the names and addresses of the "Wihiess lisfed in the ex parte application

vuo300 é’x///.d/ﬁ C




B _:".__? 1 'that crood ’ause emsts not to mclude the name or addmse: of dze zdermhn. vm==se~ ls_eé m i

: g1ve the dcfcnse the name of the wrtnesses and ﬁle an amended CPL §710 30 \otnce on th= dax

©oan
S

| __;notbedxsclobedmaCPL§71030\once ﬁsmrmwthmmCﬂ.S'm?&

‘the PeopIc s, ex parte apphcahon in any CPL §7 10.:0 \’ouce ‘Ilns Court pemms the Pe0p1= o

H of tnal or upon further order of thls Court and 1t 1s further
ORDERED that the sttnct Attomeys ex parte apphcatlon in support of thxs order be 8

"sealed unul further order of thrs Court

A Dated at ] ochester, New York
- March} 2014, g




Additional material

from this filing is
available in the

Clerk’s Office.



