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UNPUBLISHED
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT
No. 19-6478

KENNETH KELLY DUVALL,
Petitioner - Appellant,
V.-
CARLOS HERNANDEZ, Superintendent of Avery Mitchell Correctional,

Respondent - Appellee.

Appeal from the United States District Court for the Western District of North Carolina,
at Asheville. Frank D. Whitney, Chief District Judge. (1:18-cv-00108-FDW)

Submitted: June 20, 2019 Decided: June 25, 2019

Before NIEMEYER, AGEE, and RICHARDSON, Circuit Judges.

Dismissed by unpublished per curiam opinion.

Kenneth Kelly DuVall, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.



> ope n . ;2_5
PER CURIAM:

Kenneth Kelly DuVall seeks to appeal the district court’s order dismissing as
untimely his 28 U.S.C. § 2254 (2012) petition. The order is not appealable unless a
circuit justice or judge issues a certificate of appealability. 28 U.S.C. '§ 2253(c)(1)(A)
(2012). A certificéte of appealability will not issue absent “a substantial showing of the
denial of a constitutiénal right.” 28 U.S.C. § 2253(c)(2) (2012). When the district court
denies r/elief on the merits, a prisoner satisfies this standard by demonstrating that
reasonable jurists would find tﬂat the district coﬁrt’s éssessment of the cohstitptional
claims is debatable or wrong. Slack v. McDaniel, 529 U.S. 473, 484 (2000); see Miller-
El v. Cockrell, 537 U.S. 322, 336-38 (2003). When the district court denies relief on
procedural grounds, the prisoner must demonstrate both that the dispositive procedurzil
ruling is debatable, and that the pétition states a debatable claim of the deniai of a
constitutional right. Slack, 529 U.S. at 484-85.

| We have independently reviewed the record and conclude that- DuVall has not
‘made fhe requisite showing. Accordingly, we deny DuVall’s r;otion for a certificate of
.appealability and dismiss the appeal. We dispense with oral 'afgument because the facts
and legal contentions are adequately presented in the materials before this court and
argument would not aid the decisional process.

DISMISSED
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MANDATE

The judgment of this court, entered June 25, 2019, takes effect today.
This constitutes the forrndl mandate of this court issued pursuant to Rule

41(a) of the Federal Rules of Appellate Procedure.

/s/Patricia S. Connor, Clerk
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NORTH CAROLINA
ASHEVILLE DIVISION
1:18-c¢v-00108-FDW
KENNETH KELLY DUVALL,

Petitioner,

CARLOS HERNANDEZ,

)
)
)
)
Vs. - ) ORDER
‘ )
)
)
Respondent. )

)

THIS MATTER is before the Court upon Petitioner Kenneth Kelly Duvall’s pro se
Petition for Writ of Habeas Corpus, pursuant to 28 U.S.C. § 2254. (Doc. No. 5.)7 Also béfore thé
Court are Petitioner’s Amended Motion for Leave to Proceed In Forma Pauperis (“IFP”’) (Doc.
No. 6) and Motion requesting the Court to include his previously filed Petition for Writ of
Certiorari (Doc.. No. 1) as evidence and argument in support of his § 2254 Petition (Doc. No. 9).

 After reviewing the Amended IFP Motion and a printed summary_of Pe;iti_onet’s trust
account baiance‘(DoC. No. 7), the Court is satisfied Petitioner did not have sufficient funds to
pay the filing fee when he filed his habeas Petition. Therefore, the Court shall gratl't the
Amended IFP Motion.

L BACKGROUND

Petitioner is a prisoner of the State of North Carolina, who pled guilty‘on March 28,
'2612, in Burke County Superior Court, to one count of first-degree statutory rape, N.C. Gen.
Stat. § 14-72.2(a)(1), one count of first-degree. stat. sex offense, N.C. Gen. Sfat. §‘14-72.4(a)(1),
and orie count of first-degree statutory rape, N.C. Gen. Stat. § 14-72.:7‘A(a). (§ 2254 Pet. 1, Doc.
No. 5; J and Comm. Form, App’x D, Ex. 1, Doc. No. 1-1 at 35.) He was sentenced to 288-355
months in -pr‘is‘on. (§ 2254 Pet. 1.) He did not file a direct appeal. (§ 2254 Pet.'_2.)

1
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On September 20, 2017, Petitioner filed a motion .for approprjate relief (“MAR?”) in the
Burke County Superior Cpurt, which was denied on September 223 2017. (§2254 Pet.3.) In
Decémber 2017, he filed a state petition for writ o‘f_ Vh.gbveas corpus in the Burke_vrCou‘nty Superior
Court, which was denied the same month. (§ 2254 Pet. 4-5.) On Februaryl5, 2Q18, Petitioner
filed a petition for writ of certiorari in the North Carolina Court of Appeals, seeking review of
the trial court’s denial of his MAR; it was denied on February 1”9‘, 2018. (§ ‘22_.54‘Pet. 4.)

On April 17, 201 8, Petitioner filed a documen‘g in this Court titled “Petition for Writ of
Certiorari,” challenging the Vallid.ity‘ of his_ st‘ate. court jﬁdg,ment. (Doc. No. 1.) Because it did not
appear he previously had filed a § 2254 petition, the Court issued Petitioner notice of its intent to
characterize the “Petition for »W‘rit_of Certiofarif’ as a pétiti'oﬁ for:writ of }blab:ea's corpus under 28

U.S.C. § 2254, and provided him an opportunity to indicate whether he agreed to the Court’s

recharacterization. (Doc. No. 4 (citing United States v. Emr_nahueli 288 F.3d 644, 649 (4th Cir.

2002), overruled in part on other grounds by Castro v. United States, 540 U.S. 375, 383 (2003),

as recognized in United States v. Blackstock, 513 F.3d 128, 133 (4th Cir. 2008)).).

Pursuant to the Cqu;'tfs instructions, P¢tition§r indicated his agreement by filing the _
instant habeas Petition on the form proscribed for use in this district. (Doc. No. 5.) He claims
the trial court did not have subject matter jurisdiction to enter judgment against him and that he
was convicted undg:r an unconstitutional statute that has since.beéh abolished. -

I STANDARD OF REVIEW

The Court is guided by Rule 4 of the Rules Governing Section 2254 Cases in the United -
States District Courts, which directs district courts to dismiss habeas petitions when it plainly
appears from the petition and any attached exhibits that the petitioner is not entitled to relief.
Rule 4,28 U.S.C.A. foll. § 2254. In conducting its review under Rule 4, ‘the court “has the

power to raise affirmative defenses sua sponte,” including a statute of limitations defense under

2
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28 U.S.C. § 2244(d). Hill v. Braxton, 277 F.3d 701, 706 (4th Cir. 2002). The court may dismiss
a petition as untimely under Rule 4,. however, Orily if it is clear the petiﬁon is untimely, and the
petitioner had notice of the statute of lifiitations and addressed the issue. Id. at 706-707.
“II. DISCUSSION
The Antiterrorism and Effective Death Peﬁalty Actof 1 996. (“AEDPA”) provides a |
statute of limitations for § 2254 petitions by a person in custody pursuvant toa staté court
judgment. 28 US.C. 2244(d)(1). The petition must be filed within oﬁe year of tﬁe létesf of:

(A) the date on which the judgment became final by the conclusion of direct review
or the expiration of the time for seeking such review;

(B) the date on which the: 1mped1ment to filing an application created by State action .
in violation of the Constitution or laws of the United States is removed, if the

apphcant was prevented from ﬁhng by such State action;

(C) the date on which the constitutional right asserted was initially recognized by

the Supreme Court, if the right has been newly recognized by the Supreme Court

and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence. '

Id. The limitations period is tolled during the pendency of a properly filed state post-com}iction
action. 28 U.S.C. § 2244(d)(2). |

Petitioner's judgment was entered, according to his habeas Petition, on March 28,2012,
‘when he was sentenced: (§ 2254 Pet. 1.) To the extent he retained the fight to a direct appeal
subsequent to his guilty plea, Petitioner had 14 days to file a notice of appeal in the North
Carolina Court of Appeals. See N.C. R. App. P. 4(a)(2). Because he did not file a direct appeal,
Petitioner's judgment became final on of about April 11, 2012, when the time for filing an appeal
expired. See § 2244(d)(1)(A).

The statute of limitations then ran for'365 days until vit fully expired on or about April 11,

2013, more than five years béfore Petitioner filed his “Petition for Writ of Certiorari,” which
3
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op'ehed this habe_as, action. None o‘f'vPe_titioner's filings i;l the state courts after that date
resurrected or restart;ﬂtv:he federal statute of limitations. See Minter v. Beck, 230 F.3d 663, 665—
66 (4th Cir. ,2000) (recognizing that state applications for collateral review cannot revive an
already expired federal limitations period). Consequently, absent application of § 2244(d)(1)(B),
(C), or (D), or equitable tolling, the § 2254 Petition is barred,by the statute of limitations. See §
2244(d)(1)(A).

Petitioner argues that his habeas Petition is not untimely because he is challenging the

trial court’s jurisdiction to enter judgment against him, and a defendant and/or prisoner may

challenge a court’s jurisdiction at any time. (§ 2254 Pet. 13-14 (citing United States v. Cotton,

535 U.S. 625, 630 (2002), et al.).) The Petition, however, challenges more than the trial court’s
jurisdiction; it also challqﬂg/c.s/ #the validity of one of the laws under which Petitioner was
convicted (§ 2254 Pet. 7, 10). - The one-year statute of limitations applies to the entire § 2254

Petition, on a claim-by-claim basis. See Pace v. DiGuglielmo, 544 U.S. 408, 416 n.6 (2005).

Liberally construed, Petitioner’s claim that he is incarcerated for‘violating a law that has since
been abolished implies § 2244(d)(1)(D), rather than.§ 2244(d)(1)(A), may apply to that claim.
Accordingly, the Court shall address the timeliness of the individual claims.
A. Jurisdiction
Grounds One and Three of the Petition raise claims related to the trial court’s‘ jurisdiction

to enter judgment. (§ 2254 Pet. 5, 8.) Petitioner’s reliance on United States v. Cotton for the

proposition that a prisoner or defendant may challenge a trial court’s subject-matter jurisdiction -
at any time (§ 2254 Pet. 14), is misplaced.

In Cotton, the Supreme Court addressed whether an omission from a federal indictment

deprived the federal district court of jurisdiction to impose an enhanced sentence, when the

defendant did not raise an objection in the district-court. See Cotton, 535 U.S. at 627. A
4
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criminal defendant has no federal constitutional right to be charged by indictment in the state

courts.’ See Hartman v. Lee, 283 F.3d 190, 195 n4 (4th Cir. 2002) (“[T)he Fifth Amendment

requirement of indictment by'grand jury does not épply to the states). Since there is no federal
constitutional right to an indictmént in the state courts, staite law governs whether defects in state
indictments deprive trial courts of jurisdiction. Co_ttdr_f did not address state court jurisdictional
issues, much less hold that a prisoner or defendant may challenge a state court’s subjeCt-rﬁaﬁer |
jurisdiction at any time in a federal court.

* “In conducting habeas review, a federal court is limi‘_ced to deciding whether a conviction

'violated the Constitution, laws, or treaties of the United States.” Estelle v. McGuire, 502 U.S.

62, 68 (1991). “[BJecause it involves a court's power to hear a case,” Cotton, 535 U.S. at 630,

whether a state-court has subject-thatter jurisdiction over a state criminal matter is determined by

state law. See e.g., State v. Wagner, 572-S.E.2d 777, 779 (2002) (“For a court to have
jurisdiction, a criminal offense [must] be charged in the warrant or indictment upon which the
State brings the defendant to trial.” (citation an intérnal quotations omitted)). Since they are
governed by state law, state jurisdictional issues generally do not fall within the scope of the

Constitution, laws, or treaties of the United States. See Wright v. Angelone, 151 F.3d 151, 157

(4th Cir. 1998).

' Simply put, Petitioner has not cited any statute or case allowifig prisoners or defendants
to challenge a state court’s subject-matter jurisdiction at any time in federal ‘court. Furthermore,
the federal courts that have addressed whether-the AEDPA recognizes an exception to the statute
of ].imitations for élaims challenging a state court’s subject-matter jurisdiction, have held that it

does not. See e.g., Wells v. Harry, No. 17-1476, 2017 WL 9248730, at *2 (6th Cir. Nov. 15,

2017), cert. denied, 138 S.Ct. 2605 (2018), reh'g denied, 139'S. Ct. 360 (2018) (“There is no

authority supporting Wells's a'rgumé’n_t that the AEDPAs statute of limitations does not apply
5
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where a petitioner asserts that the trial court lacked subject matter jurisdiction.”); Jones-Bey v.
Alabama, No. 2:14—cv-00376-AKK-HGD, 2014 WL. 1233826, at *2 (N.D. Ala. March 25, |

2014) (unpublished) (“There is no exception under AEDPA's statute of limitation for a § 2254 -

claim that the state court lacked jurisdiction.”) (citation ofnitted)); Umbarger v. Burt, No. 1:08-
cv-637,2008 WL 3911988 (W.D. Mich. Aug. 19, 2008) (same); Griffin v. Padula, 518 F.
Supp.2d 671, 677 (D.S.C. 2007) (*There is no exception under the AEDPA for subject matter ..

jurisdiction claims.”). , , . . . o . .
- . -~ — E AR - P o~ - = P [ R ) . -t .. - - L.

/
This Court, too, has held that the AEDPA makes no.such exception. See Kéeve; V. Perry,

No. 3:16-cv-00066-FDW, 2016 WL 7192138, at *4 (W.D.N.C. Dec. 12, 2016) (unpublished).
The Court reiterates that holding here. Absent g:duitable tolling of the statute of limitations,
Petitioner’s Jurisdictional .challenges tothe trial court’s subjectmatter jurisdiction are time-
barréd, see § 2244(d)(1)(A).

B. Validity of Statutev of Conviction -

Grounds Two and Four of the habeas Petition raise claims related to a statute under
which Petitioner was convicted. Specifically, Petitioner claims the statute is unconstitutional and
was abolished by the North Carolina General Assembly, rendering his continued incarceration
illegal. (§ 2254 Pet. 7, 10.)

- As-an initial m.atter‘, Petitioner wasvconvicte;d of violating three different statutes: N.C.. -
Gen. Stat. §§ 14-27.2(a)(1), 14-27.4(a)(1), and 14-27.7A. (§ 2254 Pet. 1.) He does not specify
which of these statutes he believes is unconstitutional, but only one fits the description provided
in Ground Two — “a statute that had two (2) acts in its title” (§ 2254 Pet. 7), -- and that is §14-
27.TA. Section § 14-27.7A is also the only statute mentioned in Ground Four. (§ 2254 Pet. 10.)
Consequently, the Court limits its discussion to that statute.

In case number 09CRS004208, Petitioner-pled guilty to one count of statutory rape‘ ofa

- Case 1:18-cv-00108-FDW Document 11 Filed 04/01/19 Page 6 of 10
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Clomcusnacn,

child in violation of § 14-27.7A(a) (1995). (J. and Commit. Form, Doc. No. 1-1 at 35.) At the
time, § 14-27.7A was titled“‘Statutofy rape or sexual offense"of' person who is 1'3, 14, or 15 years
old.” Section 14-27.7A(a) criminalized either a “sexual act” (as defined in §14-27.1(4)) or
“vaginal intercourse” with a person aged 13, 14, or- 15 by an individual six or'more years older
and not married to the person. -

* Contrary to Petitioner’s assertions (§ 2254 Pet. 10), the North Carolina General Assembly
has not abolished, repealed, or impliedly repealed § 14-27.7A. In 2015, the General Assembly
recodified all-thé offenses previously listed under Subchapter I1T Atticle 7a of North Carolina’s

criminal statutes.! See Does v. Cooper, 148 F. Supp. 3d 477, 483 n.2 (M.D.N.C. 2015)

(unpublished) (noting that all the offenses previously listed under Article 7a are now codified

under Article 7b (citing N.C. Session Law2015-181)), aff'd sub notn: Doe v. Cooper, 842 F.3d

833; (4th Cir. 2016). Section 14-27.7A was recodified as 14-27.25 (effective Dec. 1, 2015).
Section 14-27.25 criminalizes vaginal intercourse with another person who is 15 years of age or
younger By an individual at least 12 years old and at least six years older than the person, except
when the defendant is lawfully married to the person. § 14-27.25(a). The General Assembly -
also added a statute - § 14-27.30 (effective Dec. 1, 2015), which criminaliZeé a sexual act with
another person who is 15 years of age or younger by an individual at least 12 years old and at
least six years older than the person, except when the defendant is lawfully married to-the person.
§ 14-27.30(a). In sum, as of December 1, 2015, statutory rape of a child under-15 and statutory
sex offense with a child under 15 are criminalized in separate statutes rather than one.

Under § 2244(d)(1)(D), the one-year statute of limitations begins to run on the date the

factual predicate of the claim or claims presented could have been discovered through the

! Chapter- 14- of the North Carolina General Statutes: covers criminal law; Subchapter III covers criminal offenses
against the person, and Article 7a, now codified as Article 7b, covers rape and other sex offenses.

7
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exercise of due diligence. The recodification of § 14-27.7A took effect on December 1, 2015.
Thus, the factual predicate for Petitioner’s related claims arose, at the latest, on that day as well. -
Petitioner, however, did not file his MAR challenging his § 14-27.7A conviction until .
September 20, 2017, élmost two years later, and his federal habeas action until Ap_r,i/l 23,2018.

Even allowing a few months for. Petitioner to discover what the General Assembly had
done, his claims related to § 14-27.7A still are untimely under § 2244(d)(1)(D). Absent
equitable tolling of the statute of limitations, then, Petitioner’s challenges to his § 14-27.7A
conviction are time-barred, see § 2244(d)(1)(D). - - -

C. Equitable Tolling -

Equitable tolling of the statute of limitations is available only when the petitioner

demonstrates (1) that he has been pursuing his rights diligently, and (2) that some extraordinary

circumstance stood in his way and prevented timely filing.” Holland v. Florida; 560 U.S. 631,
649 (2010) (internal quotation marks omitted). Under Fourth Circuit precedent, equitable. tolling
is appropriate in those “rare instances where—due to circumstances external to the party's own
conduct—it would be unconscionable to enforce the limitation period against the party and gross
injustice would result.” Rouse v. Lée, 339 F.3d 238, 246 (4thCir. 2003) (en banc) (quoting

Harris v. Hutchinson, 209 F.3d 325, 330 (4th Cir. 2000)) (internal quotation marks omitted).

- Petitioner does not contend he is entitled to equitable.toﬂing of the statute of limitatiéns.
Furthermore, the record before this Court does not indicate Petitioner pursued his rights
diligently prior to initiating the instant habeas action. Therefore, equitable tolling of the statute
of limitations is not appropriate; and the habeas Petition shall be dismissed in its entirety as
'untimely.

IV.  MOTION TO CONSIDER “PETITION FOR WRIT OF CERTIORARI”

Petitioner has filed a request, which the Court construes as-a Motion, asking that his

8
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“Petition for Writ of Certiorari” (Doc. No. 1) be included as evidence and argument in support of
his Petition for Writ of Habeas Corpus. (Doc. No.9.) The Court shall deny the Motion for the

_ following reasons: 1) the “Petition fdr Writ of Cefﬁora‘ri” is not a proper ﬁling in the district
court; 2) Petitioner does not specify what the “Petition for Writ of Certiorari” is evidence of; and
3) the “Petition for Writ of Certiorari” raises claims ;chat are not raised in the Petition for Writ of
Habeas Corpus.

‘The exhibits-Petitioner filed with the “Petition for Writ of Certiorari,” on the other hand,
appear to be copies of documents filed in the state .courts (Doc. No.'1-1) and, therefore, may be
part of the state court record subject to review in the § 2254 action, see e.g. Rule 5 of the Rules
Governing Section 2254 Cases (describing state court documents respondent is to file if ordered
by the district coﬁrt to answer a habeas petition). Accordinvgly, in its Castro Notice and Order,
the Court informed Petitioner that'the exhibits were part of the record and that the Court would

consider them in its review if Petitioner filed a § 2254 petition. (Castro Order 2-3, Doc. No. 4.)

The Court did, in fact, consider the exhibits filed with the “Pe‘tition.‘for Writ of Certiorari,” in its
adjudication of the habeas Petition. |
IT IS, THEREFORE, ORDERED that:
~-1. The Petition for Writ of Certiorari (Doc. No. 1) is DISMISSED;
:2:-+ The Petition for Writ of Habeas Corpus (Doc: No: 5) is DISMISSED .as untimely
under 28 U.S.C. §§ 2244(d)(1)(A), (D);
| 3. The Amended Motion to Proceed In Forma Pauperis (Doc. No. 6) is GRANTED;
4. ‘The Motion requesting inclusion of the Petition for Writ. of Certiorari as evidence and
argument in support of the Petition for Writ of Habeas Corpus (Doc. No. 9) is
DENIED; and

5. -Pursuant to Rule 11(a) of the Rules Governing Section 2254 Cases, the Court declines
9
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to issue a certificate of appealability as Petitioner has not made a substantial showing

of a denial of a constitutional right. ’28. U.S.C. §v 2253(c)(2); Miller-El v. Cockrell,
537 U.S. 322, 336-38 (2003) (in order to satisfy § 2253(c), a petitioner must
demonstrate that reasonable jurists would find the district court’s assessment of the

constitutional claims debatable or wrong); Slack v. McDaniel, 529 U.S. 474, 484

(2000) (holding that when relief is denied on procedural grounds, a petitioner must
establish both that the correctness of the di;positive procedural ruling‘irs debatable,
and that the petition states a debatably valid claim of the deni'al ofa constitutiongl

right). n | |

SO ORDERED.

Signed: April 1, 2019

10
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United States District Court
Western District of North Carolina

Asheville Division

Kenneth Kelly DuVall, ) JUDGMENT IN CASE

)

Plaintiff, ) 1:18-cv-00108-FDW
)

VS )
‘ )
Carlos Hernandez , - ) ‘

)

Defendant.
DECISION BY‘ COURT. This action having come before the Court and a decision having been
rendered; '

IT IS ORDERED AND ADJUDGED that Judgment is hereby entered in accordance with the
Court’s April 1, 2019 Order.

April 1, 2019

5 ﬂé’«\// ﬁ
Frank G. Johns, Clerk
United States District Court
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dz'c, noT howe G\u'}‘f“au’?m‘%‘\f to Rule over State E’?ﬁcﬁf{fﬁ'mer\'}
Jurisdichional issves. Under court reasoning that is
o correct assumption, yet folally in error as to the
Uni ted States Constitution which T may he rc?f.«a’:'hg
overly broad, yet with the perimeters ot Law as
steted in United States Const. Art. T, sec. &, Clause 1,

Which YE?G\CJ‘S in pf/\rt ?‘%ajuc)fc;ia) power shall Qxfé?ﬂcj
fo all cases,in Law - - - and befween a statgor the.
citizens thereof---citizens or subjects. Reading
that powrt of the consttution Tog ether with Art T,
Sea..&ﬁ,‘?‘hecijr{zens of ench state shall be entitled
To all privileges and immunibes of citizensin the
several states. Judge whitneys Ruling alleges that
federal citizens are not state whizens andor that
Petithiuner o state ¢tizen s not also o Federal citizen,
That just doesAt make sense to th's Petitioner.



H

NorTh Cvolina, under 115 Constitution ArT. 1,5€C. A, has
odopled the Federal Tndrctment provisions, in Fo\c‘f/
the United Skdes Constitution States in Amendment I,
C.f@c\r ful S?I’O\'i’es wi%auf mmf me r\)ﬁ‘on 01{ sJ{ 7N Fec)e YG\}
Rzgé«%’ or State Qs@iﬂi ‘;L}sénl NO persan .S;Lw;“ be Hﬁfc’ fo
ANSwer FOY On C,,G\Pi %c\ ;,c?‘r O%‘%?My:‘.&& f‘n'f“c«m-dusg j\,Cz’{mej
unless on a px‘esr&?nf;menf or m(}:‘cf‘menf of o Grand
Jury, theve (sna roerm an Amendment ¥ fo dglﬁf&‘ngu;j/ﬂ
b@.‘fujeem A Fec,em\i | rxcjf‘cfmen‘f’ OF 5‘}'6‘.%8 :‘nc}:'cfm €n f’,
T fact such innuendos was settled in the civil war,
which N. (. has since been un{amizc’c!, have we been
expeﬂec? hence forth !

N. C. Moy well not be hekj to mcio'd’men%s, iBuTL/ w}w;
would N.C. enact Statute 15A-641 under /'Jr‘f.BZ./ why
would N.C. Teopardize its warrant and imprison to
Use [ndictments under N.C. ConsT. Arte 1, sec. aa, It
N. C. cjrcr not have to bu, F-ecﬁem\‘ oversig ht. That c!u@g
not makke Sense @ither way. The e ;:b\rf of thi's
(ense ie‘eshojr e jurfsél'm{'{an o*? a‘ﬂci':"c %r%&*n?f:s GX-{@{Q‘% S
%o impn'mhmenfmnc‘ forc"&‘o’ Sfo\v’e Yx? bu,.z Sfa\‘f’ufe f}w\f
declares state inmates must work regardless of age
& thro ivo plus which is c*«cjcfdnyf U.S. Const Amendraent
m{/ﬂ@“ﬂ'\er sz:»\ue{u,,n()r involunfo\n.i SE{V!-‘}UJQ/S)')QII
existuwnthia the United states.,
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T contend ! Tn +he inferest ofjusf;ce when any State
1S enad’ing subversive omd) UFVC.OF\S'.}}%U'?‘TQ?‘;&J Law for
the sole purpose of imprisoning ifs citizens,the Federal
Cc.)ur%s howe G\U‘H'\Q(‘i'}'j Gmo‘; in foct ore CO?”)S#J}'&J%{OF}G\HV
Boumé 2 {n‘f'ezrcecje Or ()0@5 that OmH O\Pf?i*»/ to

foreigners and border terror'sts !

3 T waufcj a!sa» (}EJQC‘}' ‘.;!'c; ‘H’(% {Oﬁ);’% ﬂOi’ &p,@!uf:h < -?g%hmg
os Petitioner did state mew)o‘ discovered ev;'afffnce .
The appeal courts adverse Ruling in an unpublished
opinion jn State vs. Hicks (a015) The court has misread
ond m;‘gapp/;’ecg Hicks. The court of appeal not only
cited §1%°37.7A buTincluded §1#-27, 4 (R) (1), That
Cetitioner was indicted vpen and other Skilutes
Stating that they were @asily confused with others
“Statutory sexval a"?mcemfe; Then \n & Subversive
and unconstitubional manner cj&“mw'ng citizens the
Right fo Know The Law, 1¥%and 14* fimendment
violations used Dictn to order the legisiature fo
modify , Rednct, edit rewrnie, recod 'y, repeal ond
reenact BAD stafutes 1n New Laws under New
Stetutes when read in the!r f’ofcd{"rnj 15 as
h’\.z's‘c\pp)s‘ec} TJargan as these Archare Law were
whore.
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o if. Whereas, the Petitioner be:‘ng a State Prisoner, Wes
not afforded any access to these new provisions, nor
WaKS ANy C‘w\rxge in the Laws posfeJ N hovse on O\.m.,l
of the Ix bulletin boards in Petitioner Unft”l'n Foc t :\
the court of Appea ,S‘mc\c’ﬂ cdear at the onset,
“Unpublished Opinion, that stale prison and also State
citizens were not to be made Known aof this case
and these Unlawful Acts. Nor has of yet has thi's
5 tente publiskec) ANy such notice ' ANy NEwS

. paper or court house,As Petitioner clearly Stated in

his Petition he first learned of this Hicks Rois)ase
by inadverfantly being housed on the same un/t with
HicKs &0t1,cieo\r\\7 within an AEDPA time frame and
the states denials exhibits clearly marked such
tollings. See’ Bounds v. Smith 430 L.S. 817, ga5(1a71)
»(pn'.SOnErS have J\:uno)oxmemlo\) Cor\S'f:“}uffOna' Rl“a"\f o
O\de(gua\'}e}eg?‘ec}ivelo\no’ mao\nn'ncj“:u: RCLCESS to
Courts fo challenge violations of constitutional Rights ).

¢ 5. There 15 also the matter of Res Tudicata, Douvble
.Teopa\rJu,/Gnc) Collateral Es‘foppe), where Petytiuner
learned and asserted as claim for Review and newly
c);'scove»feo, evidence .As Twas noﬂf:‘e_d on Tul»’ 01053'\\

bt.g the derk of court of ciwl clerk Hm‘f/fbnknown To me,
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T had been appointed counsel Anthony Morrow in Case

#08 WD 1998 that the court then held an e.xpo\rfe. teiald
without my presence in which T was corvicted of the
offense of by the introduction of DA evidence/resulls
that could inall b Keh, hood been of & COuSin/ be“H’rEfl
son or other close f&mi‘u’ member. T was ac}juc’:'c.o\*ed
guilty of snid offenes and order reshifution. Neither
the state nor the court objected fo the admission
o\ncJ submission of Fhis newH c?;'saoverec) Cleaim omci
evidence as to time bar this evidence .

Where criminal court was Estoppel due & prior
convichion in civil coort on the same cause-evidence and
crimes to which Petitioner submitted documents. See.
Exhibits of Habeans PYQS\EH'?'O\’]’{OHS. Des;gnm‘ed by
Cler K ”noﬂce, o? even+S; w}\ick I Subm:")’ For rev:‘eu/
and relief, See! Lynnvs West, (4 ¢ie) between 1996-99.

e 5.T believe T have just cause to present this case for
Relief, yet due to my {no\bi’n“‘rut to present Jegal 1ssue
and my ex{sjrmg mental drisabs lites. Sees 60«]&&;} VS,
Linaham ¢ite ot 780 F. ad 935 (N™¢ir1986) No.
§3-§660 &gy., See. Henderson vs Morgan, 426 U.S.
b37,645n-13,96 S. Ch 3253,a857n. 13,45 L. € ad 108
(19 76)‘,(9 plea may be INVO /unfo\r~7 either because




the cx‘:.c_us@zf c,.:é’aeé ‘s»';e‘z"” b‘rzcgﬁz‘sfearﬂcf ‘H-*s& ﬁa‘f’ur& of the
consti butional ;‘fzra‘f@?cf’s‘unﬁ ‘}';E’)ﬁ%‘f" he s wcva{r'zcj tee oY
becavse :He hﬁxg Such Ay 5(72"(:&‘!”?"1;'.2!@%& Ué"%Jét’é%&ﬁC} O‘F the
Charg e, that his plea cannot stand as intelligent. As
Petitioner is unable fo more properly present these
issves. Seel Hones vs Kerner, Lol U.S, 519,50 (5017&)
(per Cw’;&wm {ﬁm s€ QG.!H"%P-!C'«%H%’ ‘!'35:‘33 to less S,‘}{;‘:jgﬁé"n‘}'
%"}"c-‘.m “sfb v e Q&{.‘z@?' &’f«‘?‘}i&’ bv} ‘CAU&J lf%':’(&")%

Tn onclusion :
Chould United States vs. Cotton, 525 0.5 La5 @30 (2.00 3.)/
'

. upon the states in Hhat sioce Federal Law for bicls
intarceralicon on ;‘r\\/mh‘cj Federal indictments
should not the constitotion of State ¢tizens on
o d state indi Q%meﬁ"}“é} Tf not,The court ove

et ol ) ) Be c«.p;;g};eé retraactive c«m}ézr be enforced

\ . " N (]
telling the Stete incarceraTe Dy what ever means

necessaru. We will not intervene, that to me s

contrary Yo Tushice ond common Law.

e Relieh R@@ues?eél For Certficate of Appealakility
o\ncj to et :Ar‘scig ol ‘R@h&’? thi's Hororable Court de@ms
proper or'u) J'us}':

o Pyior Rppeals .

Have you flled other case in ths C()unL? res[J NO L-."J/
Nannedd 1ebty Qulelf

[{enneth /<C/l~) DUVO\”



( CENL ‘%:u.we. G{ Servic e

i . i : 5 . . P, [ i
T g@rh% Fhet oQL/)‘)}; sorq, ] served CoPy OF thes
Trformal Beet on all porfies tddressed as shown

) ¢ g i . I R L
MO Atiorney Geners I o CGarles Hernon dew
. 3 /Q:mif’? in house ﬁ"’;bﬁi!
Raleigh A.C. A T60a

(xmméé/ K% N Ut/(/

[{e nne th /<e//7 Dol //
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Statement by Mr. Amos

to contact him or his family, but he did not make any effort
to contact her. And I advised him not to answer his phone
at that point. I don't believe he did. I think his wife
screened all the calls that, that came to his residence.

Your Honor, I'd just ask the Court to consider a
sentence at the bottom of the mitigated range -- by our
estimation that would be 14.4 years, 173 months -- given
Mr. Duvall's health, given his willingness to come to court
today, he's paying his child support, the other mitigating
factors I've submitted to the Court.

I think Mr. Duvall understands that this is a
problem for the Court, this is a problem for Ms. Yount, and,
and I know that he has some sympathy for her for going
through this. And I think that's what, what started
everything to begin with, he was having a little too much
sympathy for her.

| But he is prepared to take responsibility for this
today, Your Honér. And we just ask the Court, in your
discretion, to consider accepting the plea to one charge.

And we'd ask for -- and, of course, the Court is under no
obligation to do so -- but we'd ask for a sentence as
mitigated as the Court would find.

Stand up, Mr. Duvall. Is there anything you'd

like to say to the Court?

THE DEFENDANT: No.
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Evhibid Ceiminal Trial +rc\n5ar,"p+s' -

Statement by Mr. Amos

submitted to the DNA test. This was not as prompt as the

State would've liked him -- for him to do so. But he did

actually turn himself in.

He was charged with the first, first count. He
was released on bond at a later date. There was a probable
cause hearing Mr. Bellas—referred to. He was indicted on
the other charges and while he waé out “en jail he turned
himself in.

Your Honor, I'm.goihg to submit some other
mitigating factors. As far as statutory mitigating factors,
while not exactly fitting for this case, there is a
statutory factor thaf he's made substantial or full
restitution to the victim. I'm not sure if that:s something
\zﬁat could ever be doﬁe, but to the extent that he can, he's
been paying child support.

He actually is under an order to pay child
support. And when he was out on the road, while he was out
on bond for this casé,vhe actually submitfed child support
payments for the benefit of the minor child. 1It's some
small amount of ?estitution.

Your Honor, prior to an arrest, at an early stage
of the criminal process, he voluntary acknowledged
wrongdoing in connection with the offense to a law

enforcement officer. There was -- There would be some

evidence presented that two detectives came and knocked on
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SR R Y IN THE GENERAL COURT OF JUSTICE

NORTH CAROLINA
DISTRICT COURT DIVISION

BURKE COUNTY " iz o+ Lm0, FILENO:OSCVDI99R
ANEEE IV-D NO.: 6073660; 6198782

BURKE COUNTY CHILD SUPPORT ENFORCEMENT O/B/O, -

NC FOSTER CARE, and

KEAGAN C YOUNT, Minor Child

Plaintiff, :
v VS. ?\ (M
KENNETH K DUVALL, TERMINATION ORDER

Defendant.
THIS CAUSE TOMING on io be hieard before the undersigned judge presiding over the December 21, 2012,
session of District Court, for Burke County The Plaintiff being represented by and through the County of
Burke by Anthony R Morrow..
THE COURT, inquiring into the matter and taking judicial notice of the record, finds the following facts:
(X) 1. On September 2,2011, the Defendant was ordered to pay $50.00 in support for thé above named minor child.
()2. Effective the Defendant is residing with the minor child/ren.
(X)3. A $450.00 arrearage exists as of August 1, 2012.
( )4. The minor child/ren receive(s) Medicaid benefits, therefore, the insurance portion of the support order dated
should remain in full force and effect.
()s. The caretaker w1shes to suspend ongoing support and terminate DSS services at this time.
()6. The caretaker wishes to forgive § . in arrears_owed to him/her.
()7. The caretaker wishes the Defendant to pay directly to him/her and to terminate DSS services at this time.
(X) 8. Other: On or about July 17, 2012, the minor child named above, Keagan C Yount, was adopted, therefore the ongoing Chlld
support should be terminated. Furthermore, the defendant was admitted to DOC custody on 4/4/2012, expected to be released
on 05/02/2037. '

BASED ON THE FOREGOING FINDINGS OF FACT, THE COURT CONCLUDES AS A MATTER OF
LAW THAT:
(X)1.  The Defendant’s ongoing suppon obligation should be terminated effective August 1, 2012.

()2. The Defendant’s ongoing support should be suspended effectlve for so long as the
Defendant continues to reside with the minor child/ren. .
()3. The Defendant’s ongoing support should be suspended effective for so long as the

caretaker wishes, is not accepting DSS services, or is not accepting public assistance on behalf of the minor child/ren.

.. (¥ )4: -~The Defendant should be ordered to pay $450.00 in child support arrearages which exist as of dugast I, 2012, at the rate of

$50.00 per month beginning on August 1, 2012, pursuant to NCGS § 50-13.4(c).
()5. The minor child/ren receive(s) Medicaid benefits,, therefore, the insurance portion of the support order dated
should remain in full forte and effect.

()6. The caretaker may forgive § in arrears owed to him/her.

()7. The Defendant’s ongoing support obligation should be suspended effective for so
long as the Defendant pays directly to the caretaker and he/she is not accepting public assistance on behalf of the minor
child/ren.

()8. Other:




X)L
()2

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:

“The Defendant’s ongoing support obligation is terminated effective August 1,2012.

The Defendant’s ongoing support is suspended effective for so long ‘as'the Defendant
continues to reside with the minor child/ren. :
The Defendant’s ongoing support is suspended effective for so long as the caretaker

wishes, is not accepting DSS services, or is not accepting public assistance on behalf of the minor child/ren.

The Defendant is ordered to pay $450.00 in child support arrearages which exist as of August 1, 2012, at the rate of $50.00

per month beginning on August 1, 2012. :

The minor child/ren receive(s) Medicaid benefits, therefore, the insurance portion of the support order dated
shall remain in full force and effect. '

The $ - in arrears owed to the caretaker are hereby forgiven.

The Defendant’s ongoing support obligation is suspended effective for so long as '

the Defendant pays directly to the caretaker and he/she is not accepting public assistance on behalf of the minor child/ren.
Other

This the 21st day of December, 2012.

Adan ,
| W e . JU jEPRESID]ﬂIG | Y

/17
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