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circumyention of Flore v. White, 531 Vs, 43S (aeoi)?
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STATUTES AND RULES

§ 776.051
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USCA  Const. Amend. 1Y



IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
~ the petition and is

to

[ ] reported at- ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix
the petition and is

to

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. '

[fl For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _A___ to the petition and is

[ ] reported at ; OT,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the ' court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. '




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for _rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A . "

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[A For cases from state courts:

The date on which the highest state court decided my case was _Jvly a3, 3018
A copy of that decision appears at Appendix __ A .

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on , (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

USCA  Const. Amend. 19
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STATEMENT OF THE CASE

In the Thirteeath Judicial Circvit, i and foc Hillsborough county, Florrda , the
Pebitionet was choarqed with & six (6) couat information that invelved Aggravated
Battery on Law Enforcement Officer , various weapon offenses and Grand Theft
Motor vehicle ,

_On  September 13,1949, the Pebitioner argued a Mokion to Suppress the weapon
offenses on the basis that +he officers Jacked articulable founded suspicion of
crimaal activity to subjest him 1o aa investigatory  stop and consepuently, the
weopons Wete supptessible as froit of the poisonous tree |

The Pehitioner also submited o Motion 4o Dismiss the Bathery offense becquse
be\ny engaged in o \awful duly is an esseahial clement 1o that offense |,
(anmuy' since the officer lacked articulable founded SVSP"‘ 1on  of
ctirminal  activity to  subject Pevhioner 4o an investigatory stop , the officer
was not engaged in a \awful avly ot the moment of the battury.

After  hearing testimeny from police withesses preseaied by the State
AYoiney's Office . the Hon. Willlam Fuente ruled that the officers [acked
orticulable founded suspicion of criminal achivity te subject Petihioner Yo an
investigotory .‘f‘?t or Yo arrest him, See Appendix - |8, \

Atter filing all of the Yimdy and appropriate appeals | Petitianer’s convichisns
was officmed bosed on the stote appellate interpretation of statule 77, 051 .
However, ia a006 , the Florida Supreme (ourt overfuled the lower appellate
inketoretation of statute 776,051 en the basis +that it was a misinterpreta-
$ion, The Flotida Supreme Court’s corfection held thet ¥ a officer :Snﬁéefff
a pefson Yo an illegol inveshigatory stop , that officer IS not engaged " e
lawful Aoty and thet essenbial clement of Battery on a Jaw enfotce ment
officec s not proven, See, Tillman_v. State, 934 s5..99 /263 (Fla. d004),

The Pehitioner has sought the fretroachye application of the correct inter-
teYotion of 1aw that establishes that the state has Failed #o prove an
clement of a crime charged as feguired by the Due FProcess Clause of
+he United Stotes Comshitution, but was denred.




' REASONS FOR GRANTING THE PETITION|

The gtanting of this petition will vindicate the federal pights of countless
Flotidians being demied these rights putsvant to  Flopida’s “ pipeline " rvle
and stoate low dilution , The esseatial Jlesson of Fioge v, White , £31 VS, 425 (avoy)
s that the correct interpretation of statutery law , from a state’s highest

covurt that overrules a lower appellate courts snterpretation , must be applied
setrooctively to  final ¢ases,

As it cutreatly stands, everydody in the State of Florida  cant obtain the
o‘pe\i(o\*\'of\ of Flore because of Florida's ”pl‘,oeh'ne“ tvle @\;{d_*,?}; stote Jaw
dilution of s wnn‘ples, The Onited States Supreme Cowst  holds that  stake courts
are sespoasivle  for o faithfol application of the principles set out n its case,

Ramdass v. Angelone, 530 u.S. /56, /68 (qopo) but the said “piseline” and dijution
practices ate preveating this,

Flacida's "p}pt\ine" Yaw

In sStode v. Johnson, 1aa So.39 856 (Fla. q0i3) , +he Florida Svpreme Covurt
exp\&med that  whea i announces a new cule of Jaw (like Tiliman ), the decision
generally applies to oWl cases that ace pending oa direct review or not yet Feaal -
Consequently, althoush Tillman v. Stede, 934 So.24 /363  (Fla. 3006) correctly iaterpret-
ated stotutecy low thar was formeely misinberpretated by the Jower apptllate
couets, i+ is only applied +o cases that were pesding on direct review qad
not yet final. This is  Flotido's  pipeline " law.

Florida’s “pipeline” low is rn dicect confliet with Fiare that expressly holds hat
+hot the coreect tmrpre?&?cn must be applied b final cases with no ssve  of
tettoachvitye Flotida's pipeline” Jaw creates an  [ysve of petroact vi'V.

Stare \ow dilution

In oddibion 4o Flocida's “pipc\n\f\e"\o\w exp\.qn‘ned ta  State v. Johnsen, ibid.,
Florida  dilubes dhe o\pp\'modio'\ of fiore by expressly stabiag rhat Frore will
be analyzed putsvant Yo some addihonal considerations called the Wit

stondard. See, Stote V. Johnsen, 13a Se39 gSe (Fla. g013) and _State v,
Batnum , 93\ s 2% 513 (Fla. R005),

The United stakes Supreme Cour’r, W Fiore, did not sanchion the addfional
gensiderakions of Yhe Wil Standard and ks consideration dilvtes or erases
the a??\ico\'\"\ov\ ot flote .

The alizens of the Stape of Flo:?dq,in general, and the ?e‘n“h‘aner, A

pacticular are being dented theic federal tights  pucsuant to Floc il
Jow dilution of efasement of Ffloce .

cm——




' CONCLUSION|
WHEREFOLE , hased on

o Floridas “pipetine” law prevesting the application of Flore , as the Uni'fed States
supteme Gourt intended, Yo the people in flotida |

o Floridls practice of diluting of efasing the application of fiore by consider-
iag Y with & staadard ot expressed in _fiore |

® florida law holding that one of the elements fo s Babtery on Law Enforcement
Offense is that the officer must be engaged 1o the lawful Pen‘vfmame of duhes
at the moment of the alleged babery , State v. Hencipvez , Y85 Se.d% 1Y, YI5
(gla. 1486)

® The state court culing +hat +the officec did not have probabdle cavse Yo
acrest or feasonable geticulable suspicion o subject Petiboner Yo an
iaveshgatory stop , See Agpendix B '

o Flonida low holding that when a officer has no reasonable Jgsp:‘a'on to stop a
petson , that officer 15 not engaged in the lawful execution of a legal doty,
Davis v. Male, 973 S0.2% 1277, 1279 (Fla. 2% DCA 3003);

© The Due Process Clause of the Fourteenth Amendment Ceguire a state
to prove eoch elemenk of & charged offease, Fackson v, Virginsa,

4% s.ct. 478\ (1478)

© The focida Supteme Court in  Tillman v. State, 934 £.3% /263 (fla. 4006)
correcting the stafe low that was  formerly misinterpretated by the Jower
appellote ceuths thet sanctioned Pebitioner’s convichoas ;|  and

® fiote v. White o 531 W5, aas (aool) holding that a statds highest covet
carifying cottectly what the state law s, Must be applied Fo fumal cases,

M Perifion foe o Weik of Cerhoract should be 3mn‘r¢d-

, Respectluly  Submited,
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