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~ FILED: May 7,2019

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT -

No. 19-6119
(8:15-cv-03745-TDC)

JERMAINE D. HARRIS,

Petitioner - Appellant,

V.

STEPHEN T. MOYER, Secretary, Maryland Department of Public Safety &
Correctional Services; WAYNE A. WEBB, Commissioner, Maryland Department
of Correctionis; FRANK B. BISHOP, Warden of the North Branch Correctional
Institution; ATTORNEY GENERAL OF MARYLAND,

Respond'ents'- Appellees.

ORDER

Jermaine D. Hafris seeks to app¢a1 the district court’s order denying relief on his

28 U.S.C. § 2254 (2012) petition. Pending before this cburt is Hal;ris’ amended rﬁbtion
- for a certificate of appealability. .

, The dist»rict court’é order denying § 2254 relief is not appeala_blé unless a circuit

justice or judge issues a certificate of ‘appealabvility. See 28 U.S.C. §2253(c)(1)(A)

(2012). A certificate of appealability will not issue absent “a substantial showing of the

denial of a constitutional right.” 28 U.S.C. §'2253(c)(2) (2012). When the district court



denies relief on thé merits, a»prisloner satisfies this standard by demdnstrating that
reasonable jurists would find that the district court’s assessment of the constitutional
| claims is debatable o#‘ wrong. Slack v. McDaniel,’ 529 U.S. 473,‘484 (2000); see Mill,erQ
El v. Cockrell, 537 U.S. 322, 336-38 (2003). When the district court denies reliéf on
procedural grounds,A the .prisoner must dgmonstrate both that the dispositive procedural
ruling is debatable, and that the pletition states a debatable claim of the denial of a
constitutional right. Slack, 529 U.S. at 484-5
o We have independently reviewed the récord and conclude that Hérris has not made
, fhe requisite showing. Accordingly, we deny his amended motion for a certificate of
appealability and disrﬁiss the appeal.
Entered at the direction of the banel: Chief Judge Gfegory, Judge King, and Senior

Judge Shedd.

For the Court

/s/ Patricia S. Connor, Clerk
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UNITED STATES DIST'RICT COURT
DISTRICT OF MARYLAND

JERMAINE D. HARRIS,
 Petitioner,
V.

STEPHEN T. MOYER, Secretary, Maryland
Department of Public Safety and Correctional
Services, _ _
WAYNE A. WEBB, Commissioner, Maryland Civil Action No. TDC-15-3745
Department of Corrections, _ o
FRANK B. BISHOP, Warden of the North
Branch Correctional Institution, Cumberland,
Maryland, and .

THE ATTORNEY GENERAL OF

. MARYLAND,

Respondents.

ORDER
For the reasons stated iﬁ the accompanying Memorandum Opinion, it is hereby -
ORDERED that: | |
1. The Petition for Writ of Habeas Corpus is DENIED and DISMISSED.
| 2. The Coﬁrt DECLiNES to issue a certificate of appealability. -

3. The Clerk shall CLOSE this case.

Date: October 22,2018

ANG
United States District Juage

Appendix C.
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

JERMAINE D. HARRIS,

Petitioner,

V.

- STEPHEN T. MOYER, Secretary, Maryland
Department of Public Safety and Correctional
Services, ' . . ‘
WAYNE A. WEBB, Commissioner, Maryland Civil Action No. TDC-15-3745
Department of Corrections, ' L

FRANK B. BISHOP, Warden of the North
Branch Correctional Institution, Cumberland,
Maryland, and :

THE ATTORNEY GENERAL OF
MARYLAND,
ReSpondents. '

MEMORANDUM OPINION
Petitioner Jermaine Harris, an inmate at the North Branch Correctional Institution in
Cumberland, Maryland; has ‘ﬁled a Petition for a Writ of Habeas Cofpus pursuant to 28 UTS.C. N
' § 2254 to coliaterally attack his 2009 convicfion for ﬁrst degree murder and related charges. in
the Circuit Court for Wicomico County, Maryland. Having considered the subfnitted mateﬁals, ‘
the Court finds that no hearing is ﬁecessar’y. See _Rulé 8(a), Rules Governing Section 2254 Cases |
in the United States Distr'ict‘Courts..; D. Md. Local R.‘v 105.6; Fisher v. Lee, 215-F.3d 438, 455
(4th Cir. 2000). For the reasons set forth below, the i’etition is DENIED and DISMISSED:
BACKGROUND |
On October 30, 2008, Harris wés convicted after a jﬁry triai in the Circuit Court for

Wicomico County (“the Circuit Court™) of first degree murder, second degree murder,
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conspiracy to commit murder, and related firearms charges relating to the shooting death of Jesse
Gay on February 29, 2008. The jury found Harris not guilty of first degree assault. On March
12, 2009, Harris was sentenced to two consecutive life sentences for first degreé murder and
conspiracy to commit murder and a consecutive 20-year sentence for use of a handgun in the
commission of a crime of violence.
On direct appeal, Harris presented the following questions to the Court of Special

Appeals of Maryland:

. Whether the trial court erroneously prohibited Harris from having two

witnesses, Michael Lawson and Rodney Terry, invoke their Fifth

Amendment privilege in the presence of the jury or, alternatively,

erroneously failed to advise the jury that the witnesses had invoked their

Fifth Amendment privilege.

2. Whether the trial court erroneously permitted a lay witness to present expert
testimony concerning cell phone records and cell phone tower locations.

3. Whether the evidence was legally sufficient to support the conviction for
conspiracy to commit murder where there was no mdependent corroboration
of the accomplice’s testimony.
4. Whether the jury’s verdict of guilty of first degree murder and not gullty of
first degree assault constituted a legally 1ncon515tent verdict, which is no
longer permissible in Maryland
On June 29, 2011, the. Court of Specxal Appeals affirmed Harris’s conviction. Hams filed a
~ petition for a writ of certiorari with the Court of Appeals of Maryland which was denied on
October 25, 2011.
On June 124, 2013, Harris filed a petition for post-conviction relief in the Circuit Court.
The claims asserted, as amended and supplemented, were that trial counsel was ineffective for;
(1) failing to object to the court permitting a lay witness to give expert opinion testimony about

cell phone technology and cell tower locations; (2) failing to object to the rendering of the

apparently inconsistent verdicts of guilty on the charge of first degree murder but not guilty on
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the charée of first degree assault; (3) failing to object to jury instructions on “éiding and
abetting” as a the.ory of liability as not warranted by the evidedce; (4) failing to reqﬁest jury |
instructions regarding a witness pleading guilty, a witness invoking the Fifth Amendment right. .
against self-incrimination, and the jury’s duty to deliberate; (5) failing to interview and call as a
trial witness Brykeshia Johnson; and (6) the cumulative effect of these errors.

After a hearing, the post-conviction court denied the_ petition on January 17, 2014. On
February 12, 2014, Harris filed an application for leave to appeal the denial of post-conviction
| relief in which he asserted the arguments that trial counsel was ineffective for: (1) failing to
object to a lay wiiness providing expert opinion testimony abouf the operation of cell phone
technology and cell tower locations; (2) failing to object to éhe rendering of apparentlyl
inconsistgnt verdicts; and (3) failing to request a jury instruction regarding witnesses invoking
the Fifth Amendment. The application was sﬁmmarily denied on Septémbef 30, 2014. On
| September 8, 201_5,' Harris’s motion for reconsideration was denied, and the Court of .Special.
Appeals issued its mandate. | |

| DISCUSSION

In his Petition to this Court, Harris raises the following claifns for relief:

1. The trial court erred when it permitted a lay witness to testify regarding
cellular phone technology and tower locations in violation of state and
federal law.

2. Trial counsel was ineffective by failing to object to a lay witness providing .‘
expert opinion testimony about the operation of cell phone technology and
cell tower location. ‘ : '

3. Trial counsel was ineffective by failing to object to the admission of call
records from Harris’s phone service provider and to expert testimony

relating to those records.

4. Trial counsel was ineffective by failing to refute the State’s aidihg and
.abetting theory of liability.



Case 8:15-cv-03745-TDC Document 14 Filed 10/23/18 Page 4 of 25

S. Appellate counsel was ineffective by failing to argue that the admission of
hearsay testimony from government witnesses Nathaniel Kellam and .
Krista Wilson violated the Constitution.

6. Trial counsel was ineffective when counsel failed to investigate, interview,
and call as a trial witness Harris’s girlfriend, Brykeshia Johnson.

7. Trial counsel was ineffective when counsel failed to review the jury
instructions, object to certain instructions, and request relevant
instructions. ' :

8. Trial counsel was ineffective when counsel falled to object to the

inconsistent verdicts rendered

9. The cumulative effect of the errors made by trlal counsel denied Harris
effective assistance of counsel.

Respondents assert that only claims 2 and 8, and the part of claim 7 relating to the failure
to request an instruction on witnesses invoki.rlg the Fifth Amendment, may be reviewed on the.
merits. They argue that the remaining claims are either unexhausted (claims 3 and 5) or
procedurally defaulted (claims 1, 4, 6, and 9 and the remainder of claim 7). Harris counters that
the claims that are allegedly unexhaustedv should be treated es claims that are procedurally
defaulted and that any procedurally defaulted claims are stlll reviewable because he has
establlshed cause for the default and prejudlce
I |  Legal Standard

A petition for a writ o‘f habeas corpus may be granted only for violations of the
Constitution or laws of the United States 28 US.C. § 2254(a) (2012). The federal habeas
statutev sets forth a h]ghly deferential standard for evaluating state court rulings, under which
state court decisions are to “be given the benefit of the doubt.” Bell v. Cone, 543 U.S. 447, 455
(2005); Lindh v. Murphy, 521 U.S. 320, 333 n.7 (1997). A federal court may not grant a writ of

habeas corpus unless the state court’s adjudication on the merits (1) resulted in a decision that
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was contrary to, or involved an unreaso‘nzible:ap;ilication of, clearly established federal law, as
: vdeiterr'nine.d by the Supreme Court of the United Siates; or (2) resulted in a decision that was
.based on an unreasonable determination of the facts in light of ihe evidence presenteci in the
State court proceeaing. 28 U.S.C. § 2254(d). |

A state court adjudication is contrary to clearly establi’shcd federal law under §
2254(d)(1) where the state court (1) “arrives at a concliision opposite to that reached by [the
Supreme] Court on a question of law,” or (2) “confronts facts that are materially
indistinguishable fiom a relevant Supreme Court precedent and qrrives at a result opposite to”
the Suprcme Court decision. Williams v. Taylor, 529 U.S. 362, 405 (2000). “[A] federal habeas
court may not issue the writ simply Bccause [it] concludcs in its indepcndent judgmevnt that the
relevant state-court decision applied established federal law erroneously or incorrectly. ”_ Rer_u'co...
v. Lett, 599 U.S 766, 773 (2010). _The state court’s application of federal law must be
“objectively unreasonable..” Id

“[A] determination of a factual issue made by a Staite court shall be presumed to be
correct,” and the petitioner bears “the burden of rebutting the presumption of correctness-by clear
and convincing evidence.” | 28 U.S.C. § 2254(e)(1). “Where the state court conducted an
evidentiary hearing and ekplained its reasoning with some care, it should be particularly difficult
to establish clear and convincing evidence of error on the state court’s pari.” Sharpe v. Bell, 593
F.3d 372, 378 (4th Cir. 2010). This principle is especially épplicable where state courts have
“resolved issues like witness credibilit_y, which are ‘factual determinations"‘for purposes of '
Section 2254(e)(1).” Id. at 379. “[A] state-court factual determination is not unreasonable
merely because the federal habeas court would have reached a different conclusion in the first

instance.” Wood v. Allen, 558 U.S. 290, 301 (2010). The fact that “reasonable minds reviewing
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the record might disagree about the finding in question” is not enough to deem a state court’s
factual determination unreasonable. /d. |
II. = Exhaustion of State Remedies

To succeed on a petition for a writ of habeas corpus under 28 U.S.C. § 2254, a petitioner
_must establish exhaustion of all available remedies in the state courts. 28 U.S.C. § 2254(b)(1);
Rose v. Lundy, 455 U'.S. 509, 510 (1982). This exhaustion requirement is satisfied by seeking
review of the claim in the highest state court with jurisdiction to coﬁsider the claim. See 28
- U.S.C. § 2254(c). | |

For a person convicted of a criminal offense in Maryland, exhaustion may be
accomplished either on direct appeal or in post-conviction proceedings. To exhaust a claim on
direct appeal in non-cap.it_al cases, a defendan¥ must assert it in an appeal to the Court of Special
Appeals of Maryland and then to th¢ Court of Appeals of Maryiand by way of a petition for a
writ of certiorari. See Md. Code Ann., Cts. & Jud. Proc. §§ 12-201, 12-301 (West 2013). .To
exhaust a claim through post-conviction proceedings, a defendant must assert it in a petltlon filed
in the Circuit Court in which the inmate was convicted within 10 years of the date of sentencmg '
| ‘See Md. Code Ann., Cr;m. Proc. §§ 7-101 to -103 (West 2011). After a decision on a post-
convicﬁon petition, further review is available through an application for leave to appeal filed
withvthe Court of Special Appeals. Id. § 7-109. If the Court of Special Appeals denies the
application, there is no further review available and the claim is exhausted. Md. Code Ann.., Cts.
& 'Jud. Proc. § 12-202. If the applicatiqn.is granted, but relief is denied on the merits of the
claim, a petitioner must then file a petition for vwrit'of certiorari. to the Court of Appeals of .

Maryland. See Williams v. State, 438 A:2d 1301, 1304-05 (Md. 1981).
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Respondents assert that.cléim,3, that trial cqunsel was ineffective by failing to object to
the admission of call records from Harris’s phone service provider, and claim 5, that appellate
counsel was ineffective by failing to argue bthat the admission of hears‘ay ‘testimony from
government witnesses.Nathaniel Kellam and Krista Wilson violated the Constitution, were not
exhausted. Thése claims have never been raised in any state court. Although Harris’s direct
appeal and petition for pdst-conviction reliéf have been reéolved, and Maryland prisoners are
limited to one post-conviction procceding as of right, Mc—i. Code Ann;, C_rim. Proc. § 7-103,'
Resbondents contend that Harris has not exhausted these claims because he could still present

" them to a state court through a motion to reopen the post-conviction proceedings. Under
Maryland law, pri;oncrs may move to reopen theif post-conviction proceedings to assert new
claims. See Md. Code Ann., Crim. Proc. § 7-104_; Baker v. Corcoran, 220 fF.3d--27.76, 291.(4th
Cir. 2000). Where it is undisputed that Harris has not done so, these claims would appear to be.

unexhausted. See 28 U.S.C § 2254(c) (stating that claims are not exhausted when avpetitioner '

“has the right under the law of the State to raise, by any available procedure, the question

prese_nted”);ﬁggblﬁg_r‘n,:ggf,jfd | at 291 (holdigg that a pétitioner had exhausted claims whére he héd
presented~ them for the first time in a\Maryland motion to reopen post-conviction proceedings);

see also Stokes_v. Bishop, No. RDB-12-840, 2014 WL 1320139, at *3 (D. Md. ‘Mar. 27, 2014)

(holding that claims not previously presented to a state court were not exhausted. where the |

* petitioner could file a motion to reopen post-conviction proceedings). | |

Hani§ argues that the claims should be deemed exhausted because they are now _plainly‘
procedﬁrally barred. A claim not presented to a state court is st_ill exhéusted “if it is clear that the o
claim would be procedurally barred under.state law if the petitioner attempted to present it to a

state court.” Baker, 220 F.3d at_288. The Court cannot make that finding. In Maryland, the
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state court may reopen a post-conviction proceeding if it deterruines that it is “in the interests of ‘
justice” to do so. Md. Code'Ann., Crirrt. Proc. § 7-104; see also Alston v. State, 40 A.3d 1028,
1034 (Md. 2012) (describing the. purpose of sectiqn 7-104 as “providing a safegua_lrd for the
occasional meritorious case where the convicted person had élready filed one postconviction
- petition”).—~‘There is no’entitlement to have a closed postconviction proceeding reopened unless
the petitioner asserts facts that, ‘if proven to be true at a subsequent hearing[,] establish that
‘postconviction relief would have been _granted b‘ut for the. ineffective assistance of ...
postconviction counsel.” Harrt's V. State,. 862 A.2d 516, 527 (Md. Ct. Speb. App. 2904) (quoting
Stovall 'v. State, 800 A2d 31 (Md. Ct. Spec. App. 2002)) (alteratious in original). Here,
however, Harris is explicitly arguing that the failure to assert these claims previous_ly was the
result of ineffec,tivc assistauce of post-conviétion .ct)unsel, a recognized basis to.reopen post- -

conviction proceedings. See Reply at 5-6, ECF No. 6. Because the Court cannot determine thh _

[ SN

not “clear that the clalm would uld be procedurally barred under-. state law if the petitioner attempted -
~~~~~ T e T,

to present it it to a M ”  Baker, 220 F.3d at 288 Accordmgly, the Court concludes that

where Harris has not yet presented claims 3 and 5 to the state court through a motion to_ reopen
proceedings, they are unexhausted. See id. at 291. o N
Where a petition cuntains both exhausted and unexhausted claims, the case sht)uld
ordinarily be dismissed. Ro'se, 455 U.S. at 521-22. Alternatively, a court may stay the case
pending'exhaustion of the uuexhausted claims. Rhines v. Weber, 544 U.S. 269, 274-75 (2005).
This temedy of “stay and abeyance” should be avéila_ble only in litnited‘ circumstances” because
frequent use of it would undermine congressional intent of encouraging tinality and streamlining

habeas proceedings. Id. at 277. Thus, to establish his entitlement to a stay, Harris must show
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that (1) “good cause exists for his failure to exhaust”; (2) “his unexhausted claims are potentially
meritorious”; and (3) he has not “engaged in intentionally dilatory litigation tactics.” Id. at 278.
Harris has not made the requisite showing. He has provided no good cause for present counsel’s,

failure to file a motion to reopen rather than asserting claims 3 and 5 for the first time in_this.

-_federal Petition. ’Moreo‘ver, he'has not shown how these claims are potentially meritorious. The

core of claim 3 is that trial éounsel was ineffective for failing to object to the admission of cell
phone- records becaﬁse they were unauthenticated and constituted hearsay. It is firmly |
established, howevber, that phone reéords do not cénstitute .inadmissible hearsay because they are
not testimony and they are admissible unde.r the buéingss records exception to the hearsay rule.
See Fed. R. Evid. 803(6); United States v. Wills, 346 F.3d 476, 490 (4th Cir. 2003) (holding that

* it was not error to admit cell phone record_s_as.busine_ss records). Harris has provided no basis to

~ conclude that the records were not authentic and acéurate, or that, upon objection, an appropriate
foundation could not have been provided to support their admission.

As for cla.im.. 5, that appellate counsel ‘Was ineffeétive by 'failing to argue that the
admission of heargay testimony from government wki‘t.ne‘s.ses Nathaniel Kellam and Krista Wilson
violated the Constitution, Harris has not identified what speéiﬁc testimony was iﬁpropérly
admitted and why it ‘was an error of éonstitutional ‘magnitude. Nevertheless, the only statement
by Wilson, Jesse Gay’s girlfriend, to which trial counsel cz})jecﬁed_ waS‘her>statement that Gay
told her that he thought Harris was up to something and that Gay planned :to rob Harris. Kelvlarvn
alsp testified that Gay told him he planned to kill Harris. Both statements']ikely constituted
admissible statements of tflen-existing state of mind. See Fed. R. Evid. 803(3). ‘Thus, the Court

declines to stay the Petition pending exhaustion of claims 3 and 5 in state court.
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Nevertheless, dismissal of the Petition in the entirety is not' required if the petitioner -
withdraws the unexhausted claims. Rose, 455 U.S. at 520. Here, Harris has affirmatively stated
that in the event that the Court deems the Petition to contain both exhausted and unexhausted

claims, he “would afﬁfmatively withdraw his unexhausted claims.” Reply at 7. Based on that

- statement, the Court will dismiss claims 3 and 5 and proceed to consider the remaining claims.

III.  Procedural Default

Respondehts assert that claims 1, 4, and 6, and parts of claim 7, were procedurally
defaulted and are therefore barred. A claim is procedurally defaulted if a “state court clearly and -
expressly bases its dismissal of a habeas petmoner s claim on. a state procedural rule and that
procedural rule provxdes an mdependent and adequate ground for dlsmlssal ? Breard v. Pruett,

RS

4 134 F.3d 615, 619 (4th C1r 1998).. A claim has also been. procedurally defaulted where a -

-~ petitioner has failed to present it to the highest state court W1th _]urlSdICtIOl’l to hear it, whether by

failing to raise the claim on dlrect appeal or in post-conwetlon proceedings, or by failing to
timely note an appeal. See Colemanv. T, hompson, 501 U.S. 722, 749-50 (1991) (failure to timely
- note an appeal); Murray v. Carrler, 477 U.S. 478, 490-91 (1986) (failure to raise claim on direct
post-conviction rellef); Br_gg’[gy v. Davis S51F. Supp. 479 482 (D. Md. 1982) (failure to seek

leave to appeal denial of post- conV1ct10n relief). In addmon a procedural default has occurred
‘—\-‘q-

barred.” Breard, 134 F.3d at 619 (quoting Coleman, 501 U.S. at 735 n.1).

e

the petmoner would uld be requxred to present hlS claims . .. would now find the clalms_procedurally
S2 e O e e PO

If a procedural default has occurred, a federal court may still address the merits of a state

defendant’s habeas claim if the petitioner can show both cause for the default and actual

10

e L .
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prejudice that would result from failing to consider the claim on the merits. See Murray, 477
U.S. at 494-95; Breard, 134 F.3d at 620. “Cause” consists of “‘some objective factor external to

the defense [that] impeded counsel’s efforts’ to raise the claim in state court at the appropriate

time.” Breard, 134 F.3d at 620 (quoting Murray, 477 US. at 488). To demonstrate prejudice, ’

the petitioner must show “not merely that the errors at . . . trial created a possibility of prejudice,

but that they worked to his actual and substantial disadvantage, infecting his entire trial with

error of constitutional dimensions.” Murray, 477 U.S. at 494 (quoting United States v. Frady;
456 U.S. 152, 170 (19v82)). Procedural default may also be excused if the failure to consider the
claim on the merits would result in a miscarriage of justice, as demonstrated by a showing that “a

constitutional violation has probably resulted in the conviction of one who is-actually innocent.”

Murray, 477 U. S. at 496. _"“To_be,cre,dible,’-a claim .of actual innocence must Abc;i)&edfdn .

reliable evidence not presentea at trial.” Caldéron v. Thompson, 523 U.S. 538, 559 (1998)
(quoting Schlup v. Delo, 513 U.S. 298, 324 (1995)). Here, there has been no credible showing
of actual innocence, so the Court will address only cause and prejudice when considering
whether particular claims that are procedurally defaulted may nevertheless be reviéwed.

A. Testimony on Ceil Tower Locatiéps

On claim 1, Harris alleges trial court error in pérmitting testimonybby Sgt. Scott Cook of
the Maryland State Police, Homicide Unit, regarding cell phone technology and cell tower
locations. Harris argues that Sgt. Cook’s testimony violated his due process rlghts because it

COl’lSlSth of improper expert testimony by a lay witness, in violation of both Federal Rule of

Evidence 701 and Maryland Rule 5-702. Respondents assert that this claim is procedurally

defaulted because the Maryland Court of Special Appeals, on direct review, denied this claim on

the state procedural ground that it was not preserved for appellate review.

11



‘Case 8:15-cv-03745-TDC Document 14 Filed 10/23/18 .Page 12"Of 25

In considering this claim on direct appeal, the Court of Special Appeals'noted that Harris.
had t‘wholly failed to object or raise any issue regarding Cook’s testimony by pre-trial motion or
oijection at trial” and thus declined to review the matter. Direct Appeal Op. at 15, ECF No. 1-
13. Specifically, the court referenced Maryland Rule 8-131, which states that “[b]rdinarily, the .
appellate court will not decide any other issue unless it plainly appears by the record to have-
been raised in or decided by the trial eourt.” Md. Rule 8-131(a). The court further noted that
pursuant to State v. Brady; 903 A.2d 870 (Md.. 2006), it could review the claim under a plain
 error standard if the error was “compelling, extraordinary, exceptional or fundamental tov assure

tlie defendant a fair trial,’f but concluded that the standard had not been met. Direct Appeal Op.

| at 16 (dnoting Brady, 903 A.2d at 8>73). Where the Court of Special Appeals resolved this claim
_nn a state p_rdce,dural rule.that provided an independent and adequate -ground -for dismissal,-the
Court finds that this claim was procedurally defaulted. See Breard,+134 F .‘3d at619..

| As for whether. Harris has demonstrated cause for the procedural default, he asserts, in
conjunction with ‘Clai.m 2, that the failure to object to Sgt. Harris’si testimony constituted
ineffective assistance of counsel. As noted by the Court of Specral Appeals, however, the '
Maryland Court of Appeals did not rule that testimony regarding the location of cell phone
towers assocrated with particular calls must be provided by an expert untll 2010 at the earllest,
two years after this trial. See Wilder v. State, 991 A.2d 172, 198 (Md. 2010). In fact, it is not
clear that under federal law, Sgt. Cook’s testimony was improper expert testimony See mfra
part III.A. Where the need for an expert witness was not clearly established law at the time of
the trial, the court properly determined that the failure to object was not .“a-dereliction of duty.”
Dire_c’t.Appeal Op. at 16. Thue,_ the claim of ineffective assistance of counsel does not previde

adequate cause to excuse the procedural default. Claim 1 will therefore be dismissed.

12
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B. Jury Instructions

Respondents argue that claim 4 relating to the failure to object to and refute an aiding-
and-abetting jury instruction ard argument, and parts of claim 7 refating to the failure to request
jury instructions on a witness who had pleaded guilty and the jury’s duty to deliberate, which
- Harris asserted in his state petition for post-conviction relief, are procedurally defaulted because -
Harris did not seek to appeal the denial of those claims by the post-conviction court. As
discussed above, a claim asserted in state court is procedurally defaulted where the petitioner
fails to present it to the highest state court with jurisdiction to hear it, whether on direct appeal or
in post-conviction proceedings, or by failing to timely note an appeal. See Coleman, 501 U.S. at
749-50; Murray, 477°U.S. at 491-92. The Court must therefore consider whether Harris has
shown cause and prejudice to excuse the default.

As cause, Harris generally asserts ineffective assistance of counsel by post-conviction
counsel in failing to include these claims in the application for leave to appeal submitted to the
Court of Special Appeals. The United States Supreme Court has held that “[i]Jnadequate
assistance of counsel at initial-review collateral proceedings may establish cause for a prisoner’s
procedural default of a claim of ineffective assistance at trial.”  Martinez v. Ryan, 566 U.S. 1,9
(2012). The Court observed that:

[A] prisoner may establish cause for a default of an ineffective-assistance
claim in two circumstances. The first is where the state courts did not appoint
counsel in the initial-review collateral proceeding for a claim of ineffective
assistance at trial. The second is where appointed counsel in the initial-review
collateral proceeding, where the claim should have been raised, was ineffective
under the standards of Strickland v. Washington, 466 U.S. 668 (1984). To
overcome the default, a prisoner must also demonstrate that the underlying
ineffective-assistance-of-trial-counsel claim is a substantial one, which is to

say that the prisoner must demonstrate that the claim has some merit.

Id at 14.
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Harris -.ﬁrst claims that trial counsel was ineffeetive when counsel failed to object to the -
trial eourt’s aiding-and-abetting instruction and failed to refute the State’s argument in support of
an aiding-and-abetting theory during closing argument. The failure to refute argument was not
raised in the state court proceedings and must be deemed unexhausted and voluntarily dismis‘sed.
See supra part 1. As for failure to object to the jﬁry instruction, the post-conviction court
observed that the aiding and abettin‘g_'instruction “Is praetical]y automatic when there are two er
more perpetrators involved in a crime” and rejected the claim on the basis that the 'decision
whether to object to a jury instruction is a tactiea! one. Post-Conviction Op. at 10, ECF 1-5. The
- Court finds that the failure to assert this claim on appeal of the post-eonviction revi_ew was not
ineffective under"Strickland because it was npt a eubstantial .cléim.' Here, the eQidence showed '
that there _Were at least two individuals involved in the murder of Gay, in_chid.ing Kellam, who
was an admitted accomplice. In closing argument, the State referenced the aiding-and-abetting
instruction for purposes of establishing that Matthew Spence, a witness to the murder, had not
aided and abetted the crime and thus was not an accomplice, in‘order to argue that Spence’s
- testimony could properly corroborate the accomplice testimony of Kellam. Where Harris has not
shown how the’iﬁchtisidn' of the instruction was improper under federal or state law, the Court
finds that he has not shown cause or prejudice, or a substantial clairﬁ as required by Martinez.
See Martinez, 566 U.S. at 14, |

Harris also has not ehown cause and prejudice relating to the remaining procedurally
~ defaulted jury instruction claims. Hams argues that post-conv1ct10n counsel was ineffective by
failing to appeal the issue of the lack of a Jury instruction that a witness’s plea of guilty to a
crime arising from the same events underlying the charged offense is not evidence of the guilt of

the defendant. The post-conviction court, however, concluded that such an instruction was, in
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fact, given. Although the specific language now proposed by Harris was not used, the trial court
instructed the jury that testimony by an accomplice must be viewed with caution and had to be
corroborated in order to find the defendant guilty, and that testimony by- a witness pursuant to a
plea agreement rﬁust be viewed with caution. Harris has not shown how where the jury was
given specific instructions warning about relying on the testimony of witnesses who had pleaded
guilty, that the failure of post-conviction counsel to continue to oursue thie issue was ineffective
and “worked to his actual and substantial disad\?antage, infecting his entire trial with error of |
constitutional dimenéions.” Murray, 477 U.S. at 494 (quoting United State; v. Frady, 456 U.S.
152, 170 (1982)). | | |

As for the failure to request ao instruction .on the jury;s duty to deliberate, the post-
conviction court observed that such an instruction is not required under Maryland law. See Kelly
v. State, 310 A.2d 538, 541 (Md. 1973). Harris has cited no federal or state authority requiring
such instroction and has offered no specific argument why the lack of such an instfuction
“worked to his actual and substantial disadvantage” as to cause prejudiee sufficient to overcome
the procedural default. Murray, 477 U.S. at 494, o |

c. Brykeshia Johnson

Harris also clair:ns that trial counsel was ineffective for failing to interview and call to the
stand Harris’s girlfriend, ‘Brykeshia Johnsoo. As with‘ the jury instruction claims discussed
above, this claim was not included in the application for leave to appeal and was thus
procedurally defaulted. Although Harris argues that the default should be excused because of
meffectlve assistance of post conviction counsel, the Ccurt is not convinced. In consxdermg this
argument, the post-conviction court noted that Harris had offered nothing more about Johnson

other than that she “could have provided mitigating evidence, which could have helped the
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defense.” Post-Conviction Ob. at 13. The post-conviction court then properly rejected the clai@
because Harris had not “met his burden to est‘ablish that Ms. Johnson’s testifnony would have
included any relevant evidence whatsoever.” 1d.

In his Petition filed with this Court, Harrié offers little more to establish the importance of
Johnson as a witness and provides no basis to support the conclusioﬁ that post-conviction
counsel was ineffective in failing to advance this argument and assert it in the application for
leave to appeal. Harris states o.nly that “Ms. Johnson would have conflicted the key Witnesses of
the times coming and going to the trailer park.” Mem. Supp. Pet. at 21, ECF No. 4. Iﬁ closing '
argurﬁent; the State referenced testimony by Kevin Dorsey that Harris, Kellam, and Spence were
at the trailer park and left at_2:58 am. and returned at 5:00 a.m., but this testimony was
corroboratéd by verifiable facts, including a text ,messa_g_ev yb‘y‘D_orsey at 2:58 a.m., and cell phone
_records showing that Harris had left the trailer park and went to the vicinity of the rﬁurder scene.
: Through the testimony of Brent Timmons, a farmer who lived on the road where the murder
~occurred, the time of the murder was established as.3:43 a.m. when he heard 'three gunshots
fired. Harris has not shown how Johnson, who had a personal relationship with Hafris, would.
have provided cénvincing evidence to refute the obj éctive facts so as to have aitered the outcome
of the case. Accordingly, Harris has not established cause and prejﬁdice to warrant consideration
(;f this procedurally defaulted claim.
IV.  Ineffective Assistance of Counsel

Harris raises three ineffective assistance of counsel claims that are exhausted and not
pr_ocedL{rally defaulted. A defendant “has a right to effective representation, not a right to an
attorney who performs his duties ‘mistake-free.”’ Weaver v. Massachusetts, 137 S. Ct. 1899,

1910 (2017). Thus, in order to prevail on an ineffective assistance of counsel claim, a petitioner
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must meet thé two-part standard set by the Supreme Court in Strickland v. Washington, 466 U.S.
668 (1984). First, the defendant must show that counsel’s performance was deficient in that
counsel “made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the
defendant by the Sixth Amendment.” Id at 687. “Second, the defendant must show that the
deficient performance prejudiced the defense” in that “counsel’s errors were so serious as to |
deprive the defendant of a fair trial whose result is reliable.” Id “The essence of an ineffective-
assistance claim is that counsel’s unprofessional errors so upset the adversarial balance between
defense and prosecution that the trial was rendered unfair and the verdict rendered suspect.”.
Kimmelman v. Morrison, 477 U.S. 365, 374 (1986). Thus, in order to prevail, the defendant
- must show “both that counsel’s representation fell below an objective standard of reasonableness
and that there exists a reasonable probability that, but for counsel’s unprofessional errors, the -
result of the proceeding would have been different.” Id. at 375.
A.  Expert Testimony
The post-conviction court considered Harris’s claim that the failure to object to a lay
. Wwitness, Sgt. Cook, testifying about cell phone technology and cell tower locations constituted
ineffective assistance of counsel. In denying this claim, the court noted that: -
In October 2008, as far as the undersigned judge is aware, no Maryland
appellate court had opined on the necessity vel non of expert witness testimony
~ with respect to cellular telephone tracking technology. The earliest reported
case in Maryland appears to be Wilder v, State, [991 A.2d 172], which was
decided on 25 March 2010. Therefore, neither Judge Beckstead nor trial
counsel had the benefit of any Maryland appellate court guidance on the
subject. Therefore, counsel’s failure to object to Sergeant Cook’s testimony
did not render Petitioner’s trial fundamentally unfair. The prejudice prong of

- the Strickland test has not been satisfied.

Post-Conviction Op. at 6-7.
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A

Althoﬁgh Harris has citéd several cases holding that expert testimony is required to
explain cell phone technology,'cell tower loc_ations, and thus the locations from which cell phone
calls were made, all of these cases post-date the 2008 trial in this case. See, e.g., State v. Payne,
104 A.3d 142, 155 (Md. 2014). Morgover, it is not clearvunde‘r federai law that Sgt. Cook’s |
testimony necessarily constituted expert testimony. In 2015, the United States Court of Appeals
fbr the Fouﬁh Circuit held that basic testimony by a cell phone service employee about how cel)
phones connect with cell towers with the strongest signal, and the range of cell towers, was not
expert testimbny, nor was testimony by a law enforcement agent who used cell phone records to _
map the locations of cell sites associated with certain calls. United States v. Graham, 796 F.3d
332, 364-66 (4th Cir. 2015), reh’g en banc on other grounds, 824 F.3d 421 (4fh Cir. 2016).
Graham did consider to be expert testimony certain testimony by the cell phone company

i employee providing technical details about ccrtéin operations by cell sites aild hoW calls are
‘routed through network switches. Id. at 365. Here, a review of Sgt. Cook’s testimony reveals -
that other than a brief description of how ceil phones use the nearest cell phone tower, his
testimony largely consisted of téking informéﬁon céntained in cell phone records, such as the

specific cell tower used for a call and whether the céll was answered or not, and identifying the

specific locations of those cell towers on a map. Such testimony appears to be consistent with

e,

what was deemed to be lay testimony in Graham, and in any event was not so-clearly in the

s

realm of expert testimony under federal law that fe_l_iﬁlggp_‘tgﬂ_qué_cg to _i}t_wo_ul_q' constitute deficient

- performance by counsel. .Where Harris has not identified any federal or state case pre-dating the
trial that clearly established that Sgt. Cook’s testimony was impermissible expert testimony, and

where under Graham, it may well be permissible lay testimony, the Court concludes that the

post-conviction court’s determination that trial counsel’s failure to object was not ineffective
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assistance of counsel was conéistent with, and certainly not an unreasonable applicatipn of,
clearly established federal law. 28 US.C. § 2254(d)(1);>see Knowles:v. Mirzayance, 556 U.S.
111,122 (2009) (stating that “it is not an un_reésonable application of clearly established Federal
léw for a state court to decline to apply a specific legal rule that has not been squarely established
by” the Supreme Court).

B. Inconsistent Verdicts

In claim 8, Harris aéserts that his trial counsel was ineffective when he failed to object to
the inconsistent verdicts rendered by the jury. The post-(iopviction court rejected this cla’im. The
court reasoned that under Maryland law, a]though .legally inconsistent verdicts are not.
permissible, factually‘ inconsistent vérdicté are allowed. See Price v. State, 949 A.2d 619, 630
T (Md. 2008) (holding that “inconsistent verdicts shall no longer be allowed”); Teixeira v. State, 75
“A3d 371, 379-80 (Md. Ct. Spec. App. 2013) (clarifying that- Price applies to | “legally
_inconsistent” verdicts, not “factually inconsistent” verdicts). “[A] legally inconsistent verdict
occurs where a jury acts contrary to a trial judge’s proper instructions regarding the law,” while
“a factually inconsistent verdict is merely illogical.’; Price, '94“9' A2d at 6‘_34 (Harrell, J.,
concur;ing).- For example, a guilty verdict for posséssion of a hanvdgup while engag.ed iﬁ drug
trafficking is legally inconsisfent with a not guilty verdict for the Lfnderlying drug trafficking
offense, because commission of the drug trafficking offense is an element of the handgun charge.
Id at 636; see Teixeira, 75 A.3d at 380. The post-conviction court correctly found that to the
extent that the second degree murder 'con‘viction and first degr'ee‘ assault acquittal were
inconsistent, they were factually inconsisteht. Fﬁrthermére, the post-convictioh court reasonably
found that defense counsel was not ineffective for failing to object to the verdicts because a

further instruction to the jury to reach “factually consistent verdicts would likely result in
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[Harris’s] being found guilty of both first degree assault and second degreeT murder.” Post-
Convicfion Op. at 10. |

Finally, the Court notes that the failure to object‘was cénsistent with federal law. -Under
federal law, inconsisteﬁt jury verdicts are permissible. In United States v, quell, 469 US. 57
(1984), é jury convicted a defendant of using a teiephone in furtherance of a drug trafficking
offense, but acquitted hi@ of the underlying drug offe.nse, conspiracy to >posscss withv iﬁtent to

distribute controlled substances, even though commission of the conspiracy charge was an _

-element of the telephone offense. 7d. at 60-61. The Supreme Court reaffirmed the longstanding

federal principle, based on Dunn v. United States, 284 U.S. 390 (1932), that consistency in the

verdict is not necessary. Powell, 469 U.S. at 64. Specifically, thé Court held that even W_hen

verdicts “could not be rationally reconcilved,”v thére is no basis to vacate the defendant’s
conviction, as it cannot be determined which inconsistent verdict is incorrect. Jd at 69. Thus,
where federal law permits inconsistent verdicts and Maryland law allows factually inconsistent
verdicts, thé post-convictionvcourt’s conclusion that failure to object to the arguably inconsistent
verdicts was not ineffective assistance of counsel was an reasonable application of federal law. |
28 U.S.C. § 2254(d).” The Petition will be denied as to this claim.

C. Fifth Amendment Jury Instruction

Harris also claims that his trial counsel was ineffective for failing to request an
instruction informing the jury that certain witnesses could invoke the Fifth Amendment right
against self-incrimination and refuse to testify. At trial, Harris sought the testimony pf two
potential witnesses, Michael Lawson and Rodney Terry, who had been charged with robbery of
man named Australia Mackey that occurred in Delaware approximately 24 hours before Gay was

killed. Gay was a suspected participant in that robbery. The State originally intended to call
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‘Lawson and Terry as witnesses to disavow involvement in the mqrcier of Gay, but rlelen'ted when
it was clear that they woﬁld aséert their Fifth Amendment rights to avoid incrimination for the
robbery. Defense counsel, however; sought their testimony based on a theory that Kellgm,
Spence, Lawson, and Terry had visited Méckey at the hospital the day before Gay’s murder and

| wére instructed by Mackey to kill Gay. Defense counsel noted that Kellam had madé statements
asseﬁing that Lawson and Terry had vbeen‘ preéent at the murder of Gay and so wantc;d to call
them as witnesses to ask whether they were, in fact, at the scene. The trial court, over defense
counsel’s objection, allowed Lawson and Terry to invoke t}.leir Fifth Amendment rights out;ide '
of the presence of the jury. The trial court acknowledged that under Gray v. State, 796 A.2d 697
(Md. 2002), a court has-aiscretion to require a witness sought by the defense to invoke Fifth
Amendment rights in the presence of the jury where there is evidence that the witness may have -
committed the crime with which the defendant was charged. /d. ai 717. However, the trial court
reasoned that Lawson and Terry had a basis for invoking the Fifth Amendment unrelated to _the
murder of Gay, speciﬁcally, the Delaware robbery case, .because acknowledging interactions =
with Gay, thc allegcd shooter of Mackey, durmg that time frame could incriminate them in the
robbery. Thus, mvocatmn in the presence of the jury could unfaxrly lead the jury to mfer that the
Fifth Amendment invocation necessanly related to potential liability for the murder of Gay. The
Maryland Court of Special Appeals concluded on direct review that the trial judge’s refusal to
require the invocation to take place in _front of the jury was not an abuse of disqretion Direct
Appeal Op. at .13-14. Where trial counsel objected fo the failure to require invocafid_n in the
presence of the jury, there was no ineffective assistahce of counsel on this issue. AIthough
Hvarris also. referénces Fhe failure to require another witness, Sturgis, .to invoke .the Fifth

Amendment in the presence of the jury, that witness’s testimony was sought by the State, so he
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was. subject to the general rule that invocation occurs outside the presence of the jury. See Gray,

796 A2dat 714.

Harris now claimrs that his trial counsel was ineffective for not requesting, and objecting
to the lack of, a jury ins'truetion that certain .witnesses could inuoke the Fifth Amendrnent to
- avoid self-incrimination, so that the jury could infer that Lawéon and Terry may have been‘ |
responsible for the murder of Gay. _Under Mary]and law, where a potentfal defense witness is
”sought because he may have committed‘ the charged crime, but that witness invokes the Fifth
Amendment outside the presence of the jury, “the trial court, upon appropriate request, should
give a full instruction to jury, that the witness . . . had invoked his right against self-
incrimination, nnd, therefore, is unavailable to the defendant.” Gray, 796 A.2d at 717-18. Under
‘ _fe_derg[ lyaw,ﬁ_lg_gvygyer, there is no cornparable rule. In an unpublished decision,.the Fourth Circuit
upheld a.district court’s refusal to provide an instruction describing the‘ Fifth Amendment
privilege. See United States v. Barton, 176 F.3d 476, at *2 (4th Cir. 1999) (unpublished table
decision). To the extent that federal courts have addressed tl'tis issue in published opinions, it has
been in the context of requests for a defense request for a “missing witness” mstructlon when a
- wrtness asserts the Fifth Amendment pr1v11ege against self-mcrlmmatlon Courts generally have
concluded that such an instruction is pot necessary. See, e.g., United States v. Rios, 636 F.3d
168, 172 (Sth Cir. 2011); United States v. St.- Michael's Credit Union, 880 F.2d 579, 597-99 (1st
Cir. 1989); United States v. Simmons, 663 F.2d 107, 108 (D C. Cir. 1979). But see United Statesv
v. Myerson, 18 F.3d 153, 160 (2d Cir. 1994) (noting that if the wrtness is exculpatory, a mxssmg
W1tness instruction may be warranted)

In rejecting this claim, the post-conviction court stated that Harris did not “offer_ any

_exnlanation as to how the lack of Gray-type jury instruction m'éy have led the jury fo make -
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assumptions unfavorable to him, nor how such _instructipn may have resulted in a different
outcome.” Post-Conviction Op. at 11. Indeed, courts generalfy will not allow cQunseI to argue
that a witness’s invocation of the Fifth Amendment establishes the witness’s guilt or any other
fact. “Very rarely will [the rules of evidence] allow a party to argue infe}ences from a‘witness’s
privilcge‘invocation” because “[a] 't_‘hird party’s privilege fnvocation is not often relevant,” and
“even if the party seeking to argﬁ_e the inference concocts a reason that the silence may be
relevant, the danger of unfair prejudice »usually-outweighs the probative value because there isno
way the opponent can test the meaning attributed to the invocation.” United States v. Reyes, 362
F.3d 536, 542 (8th Cir. 2004) (holding that absent extraérdinary circumstances, a witness should
not be required to iﬁvoke the Fifth Amendment in the preseﬂce of the jury).

Hc_:_r;, the post-conviction court’s determination that Harris f,a_il,e.d to show prejudice from
the lack of this jury instruction was not “based on aﬁ unreasonable determination of the facts in
light of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d). It was
undisputed that other than the recanted statements by Kellam, there was no other evidence that
Lawson and Terry were at tﬁé scene of the murder. Indeed, as discussed above, thé trial court
.determined that the most likely reason for the invocation of the F iftﬁ Amendment by Lawson and
Terry was concern over being implicated in the Delaware robbery, not the Gay murder. Under
these circumstances, Harris has nbt shown that there was a reasonable probability.that the jury
would have properly concluded, from their invocation, that those individuals were requnsible
for the murder. The Court thus concludés that the lack of a request for an instruction, if error,
was not “so serious as to deprive the defendant of é fair trial whose result is reliable.”

Strickland, 466 U.S. at 687.
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Finally, »régardless of whether Harris’s claim that the cumulgtive effect of errors By
counsel warrants granting of the Petition was procedurally deféulted, the Court rejects that claim.
To the ‘e(xtent that some of the alleged errors were in fact déﬁciencieé by counsel, they do not
colleétively rise to the level of establishing prejudice under Strickland sufficient for Harris to
prevail on the Petitibn.

V. Certificate of Appealability

Rule 11(a) of the Rules Governing Section 2254 Case§ provides that “[t]he district court v
must issue or deny a certificate of appealability when it enters a final order advérse to the
applicant.” Because the accompanying Order is a final.order adverse to the gpplicant, 28 US.C.
§ 2253(c)(1) requires issuance of a certificate of appealabiiity before an abpeal can proéeed.

A certificate of appealability may uilssue only if the prisoner “has made .a.substant}al
showing of the denial of a constitutional right.” 28 US.C. § 2253(c)(2). When a district court
- rejects constitutional cléims on the mgrits, a petitioner satisfies the standard by demonstrating

that “jurists of réason' could disagree with the district court’s rc;solution of [the] constitutional
claims or that ju?i_sts could conclude the issues presented ére adequate to deserve encouragerﬁént
to proceed further.” Buck v. Davis, 1'37 S. Ct. 759, 773-74 (2017) (quotiﬁg MillerjEl v. Cockrell,
537 U.S.-322, 327 (2003)). When a petition is denied on procedural grounds, the petitioner may
. meet the standard by showing that reasonable jurists “would find it debatable whether the
petition states a valid claim of the denial of a constitutional right” and “whether the district court
. was cbrrect in its.procedural ruling.” Id.
Harris’s claims have beén dismissed on both substantive and procedural grounds. Upon

review of the record, this Court finds that Harris has not made the requisite showing. The Court

therefore declines to issue a certificate of appealability. Harris may still request that the United
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States Court of Appeals for the Fourth Circuit issue such a certificate. See Lyons v. Lee, 316
F.3d 528, 532 (4th Cir. 2003) (considering whether to grant a certificate of appealability after the ﬂ
dis.trict court declined to issue one). | |
CONCL_USION |
For the foregoing reasons, the Petition for Writ of Habeas,Corpds is DENIED and

_ DISMISSED. The Court declines to issue a certificate of appealability. A separate Order shall

issue.

Date: October 22, 2018

THEODORE D. CHU
United States District J
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