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FILED

UNITED STATES COURT OF APPEALS MAY 30 2019
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

WILLIAM JOVIAN DAVIS, No. 16-56662
Petitioner-Appellant, D.C. No.
2:13-cv-08179-GW-LAL
V. Central District of California,
Los Angeles

CLARK E. DUCART, Warden,

Respondent-Appellee. ORDER

Before: WALLACE, FARRIS, and TROTT, Circuit Judges.

The panel as constituted above has voted to deny the petition for rehearing
and recommend denying the petition for rehearing en banc.

The full court has been advised of the suggestion for rehearing en banc and
no judge of the court has requested a vote on it. Fed. R. App. P. 35(b).

The petition for rehearing and the petition for rehearing en banc are

DENIED.

Pet. App. A001
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NOT FOR PUBLICATION F l L E D
UNITED STATES COURT OF APPEALS APR 52019
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT VS, COURT OF APPEALS
WILLIAM JOVIAN DAVIS, No. 16-56662
Petitioner-Appellant, D.C. No. 2:13-cv-08179-GW-LAL
V.
CLARK E. DUCART, Warden, MEMORANDUM"
Respondent-Appellee.

Appeal from the United States District Court
for the Central District of California
George H. Wu, District Judge, Presiding

Submitted April 3, 2019

Before: WALLACE, FARRIS, and TROTT, Circuit Judges.

California state prisoner William Jovian Davis appeals from the district
court’s judgment denying his habeas petition under 28 U.S.C. § 2254. We have
jurisdiction under 28 U.S.C. § 2253. We review de novo the district court’s denial

of Davis’s petition, see Emery v. Clark, 643 F.3d 1210, 1213 (9th Cir. 2011), and

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

&k

The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).

Pet. App. A002



(2 of 6)
Case: 16-56662, 04/05/2019, ID: 11254100, DktEntry: 30-1, Page 2 of 2

we affirm.

Davis contends that the sentencing enhancement imposed under Cal. Penal
Code § 186.22(b)(1) was not supported by sufficient evidence. On this record, the
California Court of Appeal’s determination that there was sufficient evidence to
support all elements of the gang enhancement was neither contrary to nor an
unreasonable application of clearly established federal law, nor based on an
unreasonable determination of the facts in light of the evidence presented. See 28
U.S.C. § 2254(d); Jackson v. Virginia, 443 U.S. 307, 324 (1979); Johnson v.
Montgomery, 899 F.3d 1052, 1056-60 (9th Cir. 2018); see also Coleman v.
Johnson, 566 U.S. 650, 651 (2012) (per curiam) (“We have made clear that
Jackson claims face a high bar in federal habeas proceedings because they are
subject to two layers of judicial deference.”).

We construe Davis’s additional argument concerning the denial of an
evidentiary hearing as a motion to expand the certificate of appealability. So
construed, the motion is denied. See 9th Cir. R. 22-1(e); Hiivala v. Wood, 195
F.3d 1098, 1104-05 (9th Cir. 1999).

AFFIRMED.

2 16-56662
Pet. App. A003
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)
. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2018 1
Pet. App. A004
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2018 2
Pet. App. A005
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. The petition or answer must be accompanied by a Certificate of Compliance

found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 12/2018 3
Pet. App. A00O6
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were

actually and necessarily produced, and that the requested costs were actually

expended.

Signature Date

(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of Pages per TOTAL

DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $
Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)
Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +

Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 PereAnpoAtdng

(6 of 6)
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1

2

3

4

3)

6

UNITED STATES DISTRICT COURT

; CENTRAL DISTRICT OF CALIFORNIA

9
10 | JOVIAN WILLIAM DAVIS, Case No. CV 13-8179-GW(LAL)
11 Petitioner,
12 v. JUDGMENT
13 | RAYMOND MADDEN, Warden,
14 Respondent.
15
16
17 Pursuant to the Order Accepting Report and Recommendation of United States
18 | Magistrate Judge,
19 IT IS ADJUDGED that the Petition is denied and this action is dismissed with prejudice.
20

/
Z DATED: October 17, 2016 '4'“17" i e
HONORABLE GEORGE H. WU
23 UNITED STATES DISTRICT JUDGE
24
25
26
27
28
Pet. App. AOO8
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JOVIAN WILLIAM DAVIS, Case No. CV 13-8179-GW(LAL)
Petitioner,
\Z ORDER ACCEPTING REPORT AND
RECOMMENDATION OF UNITED
RAYMOND MADDEN, Warden, STATES MAGISTRATE JUDGE AND

DENYING CERTIFICATE OF
Respondent. | APPEALABILITY

Pursuant to 28 U.S.C. § 636, the Court has reviewed the Petition, the Magistrate Judge’s
Report and Recommendation, Petitioner’s Objections to the Report and Recommendation, and
the remaining record, and has made a de novo determination.

Petitioner’s Objections generally lack merit for the reasons set forth in the Report and
Recommendation.

Accordingly, IT IS ORDERED THAT:

1. The Report and Recommendation is approved and accepted,;

2. Judgment be entered denying the Petition and dismissing this action with

prejudice; and

3. The Clerk serve copies of this Order on the parties.

Pet. App. A0O09
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Additionally, for the reasons stated in the Report and Recommendation, the Court finds
that Petitioner has not made a substantial showing of the denial of a constitutional right." Thus,

the Court declines to issue a certificate of appealability.

T

HONORABLE GEORGE H. WU
UNITED STATES DISTRICT JUDGE

DATED: October 17, 2016

© 00 N o o1t A W N B
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1 See 28 U.S.C. § 2253; Fed. R. App. P. 22(b); Miller-El v. Cockrell, 537 U.S. 322, 336, 123 S. Ct. 1029, 154 L. Ed.
2d 931 (2003).

2 Pet. App. A010
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JOVIAN WILLIAM DAVIS,
Petitioner,
V.
RAYMOND MADDEN, Warden,

Respondent.

Case No. CV 13-8179-GW (LAL)

REPORT AND RECOMMENDATION OF
UNITED STATES MAGISTRATE JUDGE

This Report and Recommendation is submitted to the Honorable George H. Wu, United

States District Judge, under the provisions of 28 U.S.C. § 636 and General Order 194 of the

United States District Court for the Central District of California.

PROCEEDINGS

On November 5, 2013, Jovian William Davis (“Petitioner”) filed a Petition for Writ of

Habeas Corpus by a Person in State Custody pursuant to 28 U.S.C. § 2254. On June 2, 2014,

Petitioner filed a First Amended Petition (“FAP”). On December 11, 2014, Respondent filed an

Answer to the First Amended Petition.! On May 12, 2015, Petitioner filed a Traverse. Thus, this

matter is ready for decision.

! This Court substitutes Raymond Madden, Warden at Centinela State Prison, as Respondent in this action. Fed. R.

Civ. P. 25(d).

-1- Pet. App. AO11
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1.
PROCEDURAL HISTORY

On May 4, 2010, Petitioner was convicted after a jury trial in the Los Angeles County
Superior Court of one count of attempted first degree murder® and one count of second degree
robbery.® (Clerk’s Transcript (“CT”) at 170-71, 174-75, 198, 200; VVolume 6 Reporter’s
Transcript (“RT”) at 3302-04.) The jury also found true allegations that Petitioner personally
and intentionally used and discharged a firearm during the commission of the crimes,* and that
he committed the crimes for the benefit of, at the direction of, or in association with a criminal
street gang with the specific intent to promote, further, or assist in criminal conduct by gang
members.®> (CT at 170-71; 6 RT at 3303-05.) On September 20, 2010, the trial court sentenced
Petitioner to a state prison term of 65 years to life.® (CT at 195-98, 200; 4 CT at 928-31; 6 RT at
4212.)

Petitioner appealed the conviction to the California Court of Appeal. (Lodgments C-F.)
On February 9, 2012, the California Court of Appeal stayed Petitioner’s sentence on the robbery
conviction and otherwise affirmed the judgment.” (Lodgment G.)

Petitioner next filed a petition for review in the California Supreme Court. (Lodgment
H.) On May 16, 2012, the supreme court denied the petition. (Lodgment I.)

Next, Petitioner filed a petition for writ of habeas corpus in the Los Angeles County
Superior Court. (Lodgment J.) On March 29, 2013, the superior court denied the petition.
(Lodgment J.)

Petitioner then filed a habeas corpus petition in the California Court of Appeal.

(Lodgment K.) On May 6, 2013, the court of appeal denied the petition. (Lodgment L.)

2 Cal. Penal Code §§ 187(a), 664.

¥ Cal. Penal Code § 211.

% Cal. Penal Code §§ 12022.53(b)-(e).

® Cal. Penal Code § 186.22(b)(1)(C)

® There is confusion in the record about the exact sentence the trial court imposed. The trial court summarized the
sentence as 13 years plus life with the eligibility of parole after 65 years. Respondent seems to have simplified this
sentence by stating it as 65 years to life. (Answer at 2.) However, the California Court of Appeal states the sentence
as 40 years to life plus 38 years to life. (Lodgment G at 2 n.1.) Because, as discussed below, the court of appeal
later modified Petitioner’s sentence, this Court assumes that Respondent has correctly stated the original sentence as
65 years to life.

" The court of appeal stated Petitioner’s new sentence as 40 years to life. (Lodgment G at 19.)

-2- Pet. App. A012
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Petitioner next filed a habeas corpus petition in the California Supreme Court.
(Lodgment M.) On September 18, 2013, the supreme court denied the petition. (Lodgment N.)

Next, Petitioner filed a second habeas corpus petition in the Los Angeles County Superior
Court. (Lodgment O.) On February 5, 2014, the superior court denied the petition. (Lodgment
0)

Petitioner also filed a second habeas corpus petition in the California Court of Appeal.
(Lodgment P.) On March 6, 2014, the court of appeal denied the petition on the merits and with

citations to In re Robbin,? In re Harris,® and In re Dixon.*® (Lodgment Q.)

Finally, Petitioner filed a second habeas corpus petition in the California Supreme Court.
(Lodgment R.) On May 14, 2014, the supreme court denied the petition. (Lodgment S.)
1.
SUMMARY OF THE EVIDENCE PRESENTED AT TRIAL

Because Petitioner challenges the sufficiency of the evidence, this Court has
independently reviewed the state court record.™* Based on this review, this Court adopts the
factual discussion of the California Court of Appeal opinion in this case as a fair and accurate
summary of the evidence presented at trial:*

A. The People’s Case

... [T]he evidence established that in March 2009, defendant lived on the
4600 block of South Wilton Place, which was within the territory claimed by the
criminal street gang known as the Rolling 40’s; defendant was a member of the
Rolling 40’s and his moniker was “Cheddar Bob.”[] Clive Usher was also a

member of the Rolling 40°s and lived across the street from defendant. Thomas,

the victim, was familiar with the 4600 block of South Wilton Place because his

818 Cal.4th 770, 779 (1998).

%5 Cal.4th 813, 829 (1993).

1041 cal.2d 756, 759 (1953).

! See Jones v. Wood, 114 F.3d 1002, 1008 (9th Cir. 1997).

12 “Factual determinations by state courts are presumed correct absent clear and convincing evidence to the contrary
...."” Miller-El v. Cockrell, 537 U.S. 322, 340, 123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003) (citing 28 U.S.C. §
2254(e)(1)). Thus, Ninth Circuit cases have presumed correct the factual summary set forth in an opinion of the
California Court of Appeal under 28 U.S.C. §2254(e)(1). See, e.g., Moses v. Payne, 555 F.3d 742, 746 n.1 (9th Cir.
2009) (citations omitted).

-3- Pet. App. A013
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grandmother lived there and because his job as a promoter for clients such as
rappers Ice Cube and Tupac Shakur and boxing champion Floyd Mayweather,
often brought him into the neighborhood. Thomas was not a gang member but
was friends with members of the Rolling 40’s, including Usher and defendant’s
uncle. It was not unusual for Thomas to be carrying between $500 and $1,000 in
cash.

On March 12, 2009, after visiting Usher at his home, Thomas was walking
back to his car when defendant called out to Thomas from his front porch and
asked Thomas for a ride to his girlfriend’s home a few blocks away. Unaware
that defendant was going to that location to get a gun, Thomas agreed. When they
arrived, Thomas acquiesced to wait for defendant to bring him back to Wilton
Place. While waiting, Thomas turned his car around and pulled over. Defendant
came back within a few minutes and sat in the front passenger seat of Thomas’s
car. Without saying anything, defendant pulled a silver firearm from somewhere
on his right side, aimed it at Thomas’s head and fired, shooting Thomas once in
the neck and immediately paralyzing him.*® Still conscious, Thomas watched as
defendant went through Thomas’s pockets and removed $140, comprised of one
$100 bill and two $20 bills, from Thomas’s right front pants pocket. After putting
the money into his own pants pocket, defendant got out of the car, closed the car
door and ran north towards 48th Street. For 20 minutes, Thomas sat in his car
gasping for air while cars drove past. Eventually someone stopped, saw
Thomas’s condition and called for help. In response to questions, Thomas told
paramedics, “Cheddar Bob from 40 shot me.” Thomas repeated the accusation to
a police officer. Thomas spent two weeks in the hospital and seven months at
Rancho Los Amigos Rehabilitation Center. He is now able to move only his left

hand.

3 A ballistics expert testified that holes and gun residue on a blood-stained sweatshirt found in defendant’s car
suggest the gun was fired through the sweatshirt. Thomas was adamant that the gun did not fire accidentally;
defendant drew the gun, aimed and fired at Thomas.

-4- Pet. App. A014
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Los Angeles Police Officer Ara Hollenback and her partner were the first
officers on the scene. Thomas was already in the ambulance when he told
Hollenback that Cheddar Bob shot him; when Hollenback asked why, Thomas
said, “l don’t know why. | was just dropping him off.” Defendant was arrested
later that night. The arresting officers found a clear plastic baggy and about
$2,850 in cash (including thirteen $100 bills and some $20 bills) on defendant’s
person; from inside defendant’s car, they recovered a Yankees baseball cap, a cell
phone and a blood-stained sweatshirt. Officers searching defendant’s home found
a black backpack containing a fully loaded blue steel .357 Smith & Wesson.[]

Thomas was in a coma for several days. On March 17 or 18, 2009, he was
well enough to be briefly interviewed by Detective Mark Cleary. But Cleary had
to read Thomas’s lips because a tracheotomy and breathing tube made it difficult
for Thomas to speak. Because of his precarious physical condition, Cleary did
not ask Thomas details about the shooting. From a photographic six-pack lineup,
Thomas identified defendant as his assailant. In an interview a few days later,
Thomas said that defendant used a gray .25-caliber semiautomatic pistol. By
March 24, Thomas’s condition had improved and he was able to speak. Cleary
videotaped an interview in which Thomas once again identified defendant as the
person who shot and robbed him. For the first time, Thomas mentioned that
defendant took money out of Thomas’s pocket after shooting him.

In April 2009, DNA testing established that it was Thomas’s blood on the
sweatshirt found in defendant’s car. A warrant for defendant’s arrest was issued
(defendant had been released from custody because, with Thomas in a coma and
without the DNA results, there had not been enough evidence to hold him) and on
April 15, defendant was arrested in Indiana; he voluntarily returned to California.
B. The Defense Case

Defendant testified he joined the Rolling 40’s when he was 13 years old,

got his gang tattoos when he was 14 or 15 years old and was still active when he

-5- Pet. App. A015
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was 16 years old. But by 2008, he was no longer in the gang. When asked about
a DVD showing him flashing gang signs at a Rolling 40’s party in April 2008,
defendant admitted attending the party, explaining that he continued to
“associate” with gang members in 2008; he maintained that he was not flashing
gang signs, just twisting his wrist while dancing. In March 2009, defendant lived
with his girlfriend and her two children on Garthwaite Avenue. On March 12,
2009, defendant drove to his uncle’s home on South Wilton Place to watch a
basketball game. While there, a friend called defendant and asked him to help
dispose of a gun. Defendant agreed to help but did not want to drive his own car
because he was afraid if stopped by the police and found in possession of a gun,
he would go to prison. So when defendant saw Thomas, he asked Thomas to give
him a ride to pick up the gun and then bring him back. Thomas agreed. While
Thomas waited in the car, defendant got the gun from his friend. Defendant
noticed that the hammer was cocked, but he did not know how to uncock it so he
just put the gun in his sweatshirt pocket in the cocked position. As defendant was
opening the passenger door of Thomas’s car, he felt the gun slipping out of his
pocket. When defendant grabbed for the gun, it accidentally discharged a single
shot. Defendant was not hit but he got into the car to check Thomas’s condition;
defendant thought Thomas was dead because Thomas did not respond to
defendant calling his name or shaking him. Panicked, defendant ran back to his
uncle’s home on South Wilton Place to ask his advice. Defendant threw the gun
into a trash can behind the house. Unable to find his uncle, defendant got into his
own car and drove away. He was stopped by police a few blocks away.
Defendant falsely told the police he had nothing to do with the shooting. The gun
police later found in the backpack at his uncle’s house was not the gun that
accidentally shot Thomas. Defendant testified that he had no reason to shoot
Thomas, whom he considered a friend and a friend of the family. The shooting

was an accident, which has caused difficulties for defendant and his whole family.

-6- Pet. App. A016
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He did not take any money out of Thomas’s pockets.
C. Gang Expert Evidence

Los Angeles Police Officer John Flores testified as an expert on gangs, in
particular the Rolling 40’s, which is affiliated with the Crips gang. The term
“40’s” refers to the numbered blocks the gang claims as its territory: the area
between King Boulevard on the north, 49th or 50th Street on the south, the 110
Freeway on the east and Crenshaw Boulevard on the west. The Rolling 40’s is
divided into four cliques: the Dark Side, Park Side, Original Western and
Avenues. The primary activities of the Rolling 40’s are narcotics sales, firearm
possession, robbery, extortion, murder, attempted murder and driveby shootings.
Membership in a gang is for life and members rise in the gang hierarchy by
“putting in work,” in other words, committing crimes. The more violent the
crime, the more respect it engenders from other gang members for the perpetrator
and the more nongang members are intimidated by the gang. It is this
intimidation of nongang members that allows gangs to operate without getting
caught. Flores was familiar with defendant as a self-admitted member of the
Rolling 40’s Avenues clique. Defendant used the moniker “Cheddar Bob” and
had various tattoos that signified his membership in the Rolling 40’s. Flores
obtained a copy of a video of defendant at a Rolling 40’s “Hood Day” party in
April 2008. This videotape was played for the jury. Defendant can be seen
making hand signs associated with the Rolling 40’s. Based on a hypothetical
using the facts of this case, Flores testified that he believed the crimes were
committed for the benefit of the Rolling 40°s gang. Flores based his opinion on
the “ambush” like manner in which the crimes were committed—asking someone
known to carry large amounts of cash to drive defendant to a location where
defendant intended to acquire a gun, when defendant has his own car available.
Flores conceded that if the shooting was an accident, it would not be gang related.

(Lodgment G at 2-6.)

-7- Pet. App. A017
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V.
PETITIONER’S CLAIMS

Petitioner raises the following claims for habeas corpus relief:

(1) The gang enhancement is not supported by sufficient evidence (FAP at 5; Attachment
at 1-3);

(2) The trial court violated Petitioner’s due process rights by admitting prejudicial gang
evidence (FAP at 5; Attachment at 4-5);

(3) The attempted murder conviction is not supported by sufficient evidence (FAP at 5-6;
Attachment at 6-7);

(4) The robbery conviction is not supported by sufficient evidence (FAP at 6; Attachment
at 8-9);

(5) Petitioner’s trial counsel was ineffective (FAP at 6; Attachment at 9-10);

(6) The prosecutor committed misconduct (FAP at 5B; Attachment at 11-13);

(7) Petitioner’s appellate counsel was ineffective (FAP at 5B-5C; Attachment at 13);

(8) Cumulative trial errors violated Petitioner’s rights to due process and equal protection
(FAP at 5C; Attachment at 14-15); and

(9) The jury committed misconduct by disobeying instructions (FAP at 5D; Attachment
at 16).

V.
STANDARD OF REVIEW

A. 28 U.S.C. § 2254,

The standard of review that applies to Petitioner’s claims is stated in 28 U.S.C. § 2254, as

amended by the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA?”):

(d) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any
claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim--

1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United
States; or

(2)  resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in

-8- Pet. App. A018
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the State court proceeding.
28 U.S.C. 8 2254(d). If these standards are difficult to meet, it is because they were meant to be.

As the Supreme Court stated in Harrington v. Richter,** while the AEDPA “stops short of

imposing a complete bar on federal court relitigation of claims already rejected in state
proceedings[,]” habeas relief may be granted only “where there is no possibility fairminded
jurists could disagree that the state court’s decision conflicts” with United States Supreme Court
precedent. Further, a state court factual determination must be presumed correct unless rebutted
by clear and convincing evidence. ™

B. Sources of “Clearly Established Federal Law.”

According to Williams v. Taylor,* the law that controls federal habeas review of state

court decisions under the AEDPA consists of holdings (as opposed to dicta) of Supreme Court
decisions “as of the time of the relevant state-court decision.” To determine what, if any,
“clearly established” United States Supreme Court law exists, a federal habeas court also may
examine decisions other than those of the United States Supreme Court.*” Ninth Circuit cases
“may be persuasive.”'® A state court’s decision cannot be contrary to, or an unreasonable
application of, clearly established federal law, if no Supreme Court decision has provided a clear
holding relating to the legal issue the habeas petitioner raised in state court.*

Although a particular state court decision may be both “contrary to” and an
“unreasonable application of” controlling Supreme Court law, the two phrases have distinct
meanings under Williams.

A state court decision is “contrary to” clearly established federal law if the decision either
applies a rule that contradicts the governing Supreme Court law, or reaches a result that differs

from the result the Supreme Court reached on “materially indistinguishable” facts.?® If a state

4562 U.S. 86, 131 S. Ct. 770, 786, 178 L. Ed. 2d 624 (2011).

1528 U.S.C. § 2254(e)(1).

19529 U.S. 362, 412, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000).

7 aJoie v. Thompson, 217 F.3d 663, 669 n.6 (9th Cir. 2000).

'8 Duhaime v. Ducharme, 200 F.3d 597, 600 (9th Cir. 1999).

19 Brewer v. Hall, 378 F.3d 952, 955 (9th Cir. 2004); see also Carey v. Musladin, 549 U.S. 70, 77, 127, S. Ct. 649,
649, 166 L. Ed. 2d 482 (2006) (in the absence of a Supreme Court holding regarding the prejudicial effect of
spectators’ courtroom conduct, the state court’s decision could not have been contrary to or an unreasonable
application of clearly established federal law).

% Early v. Packer, 537 U.S. 3, 8, 123 S. Ct. 362, 154 L. Ed. 2d 263 (2002) (per curiam) (citing Williams, 529 U.S. at

-9- Pet. App. A019
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court decision denying a claim is “contrary to” controlling Supreme Court precedent, the
reviewing federal habeas court is “unconstrained by § 2254(d)(1).”?* However, the state court
need not cite or even be aware of the controlling Supreme Court cases, “so long as neither the
reasoning nor the result of the state-court decision contradicts them.”??

State court decisions that are not “contrary to” Supreme Court law may be set aside on
federal habeas review only “if they are not merely erroneous, but ‘an unreasonable application’
of clearly established federal law, or based on ‘an unreasonable determination of the facts.”””?®
Accordingly, this Court may reject a state court decision that correctly identified the applicable
federal rule but unreasonably applied the rule to the facts of a particular case.** However, to
obtain federal habeas relief for such an “unreasonable application,” a petitioner must show that
the state court’s application of Supreme Court law was *“objectively unreasonable” under

Woodford v. Visciotti.”> An “unreasonable application” is different from merely an incorrect

one.?®

Where, as here with respect to Claims One through Four, the California Supreme Court
denied a petitioner’s claims without comment on direct review, the state high court’s “silent”
denial is considered to be “on the merits” and to rest on the last reasoned decision on these
claims - in the case of Claims One through Four, the grounds the California Court of Appeal
stated in its decision on direct appeal.”’

Where, as here with respect to Claim Five, the last reasoned decision by a state court is
that of the Los Angeles County Superior Court on habeas corpus review, this Court defers to that
opinion in applying the AEDPA standard.”®

Where, as here with respect to Claims Six through Nine, the state courts have supplied no

reasoned decision for denying the petitioner’s claims on the merits, this Court must perform an

405-06).

L Williams, 529 U.S. at 406.

22 Early, 537 U.S. at 8.

2 |d. at 11 (citing 28 U.S.C. § 2254(d)).

2 See Williams, 529 U.S. at 406-10, 413.

%537 U.S. 19, 27,123 S. Ct. 357, 154 L. Ed. 2d 279 (2002).

26 Williams, 529 U.S. at 409-10.

%7 See Ylst v. Nunnemaker, 501 U.S. 797, 803-06, 111 S. Ct. 2590, 115 L. Ed. 2d 706 (1991).
% See Maxwell v. Roe, 628 F.3d 486, 495 (9th Cir. 2010).

-10- Pet. App. A020
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independent review of the record’ to ascertain whether the state court decision was objectively
unreasonable.”%
VI.

DISCUSSION

A. Sufficiency of the Evidence.

1. Background.

In Claim One, Petitioner argues the evidence at trial was insufficient to support the jury’s
finding on the gang enhancement. (FAP at 5; Attachment at 1-3.) In Claim Three, Petitioner
claims the evidence was insufficient to support his attempted murder conviction. (FAP at 5-6;
Attachment at 6-9.) In Claim Four, Petitioner asserts the evidence was insufficient to support his
robbery conviction. (FAP at 6.) As explained below, the evidence at trial was sufficient to
support both of Petitioner’s convictions and the gang enhancement.

2. Legal Standard.

The Fourteenth Amendment’s Due Process Clause guarantees that a criminal defendant
may be convicted only “upon proof beyond a reasonable doubt of every fact necessary to
constitute the crime with which he is charged.”*® The United States Supreme Court announced
the federal standard for determining the sufficiency of the evidence to support a conviction in

Jackson v. Virginia.®* Under Jackson, “[a] petitioner for a federal writ of habeas corpus faces a

heavy burden when challenging the sufficiency of the evidence used to obtain a state conviction
on federal due process grounds.”*? The Supreme Court has held that “the relevant question is
whether, after viewing the evidence in the light most favorable to the prosecution, any rational
133

trier of fact could have found the essential elements of the crime beyond a reasonable doubt.

“Put another way, the dispositive question under Jackson is ‘whether the record evidence could

reasonably support a finding of guilt beyond a reasonable doubt.””%*

% Himes v. Thompson, 336 F.3d 848, 853 (9th Cir. 2003) (citing Delgado v. Lewis, 223 F.3d 976, 981-82 (9th Cir.
2000)).

% In re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970).

%1443 U.S. 307,99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979).

%2 Juan H. v. Allen, 408 F.3d 1262, 1274 (9th Cir. 2005).

% Jackson, 443 U.S. at 319.

34 Chein v. Shumsky, 373 F.3d 978, 982-83 (9th Cir. 2004) (en banc) (quoting Jackson, 443 U.S. at 318).

-11- Pet. App. A021
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When the factual record supports conflicting inferences, the federal court must presume,
even if it does not affirmatively appear on the record, that the trier of fact resolved any such
conflicts in favor of the prosecution, and the federal court must defer to that resolution.>
Additionally, “[c]ircumstantial evidence and inferences drawn from it may be sufficient to
sustain a conviction.”*® Also, the federal court must refer to state law to define the substantive
elements of the criminal offense and determine what evidence is necessary to convict on the
crime charged.®

The Jackson standard applies to federal habeas claims attacking the sufficiency of the
evidence to support a state conviction.®® In addition, the AEDPA requires the federal court to

“apply the standards of Jackson with an additional layer of deference.”*® The federal court must

ask “whether the decision of the California Court of Appeal reflected an ‘unreasonable

application’ of Jackson and Winship to the facts of this case.”*’

3. Analysis.
i. Gang Enhancement.

First, Petitioner argues the evidence was insufficient to support the gang enhancement.
(FAP at 5; Attachment at 1-3.) The California Court of Appeal rejected this claim on direct
appeal, as follows:

[F]or the [gang] enhancement to be found true, two prongs must be met.

First, there must be evidence from which it is reasonable to infer that the

underlying felony was “committed for the benefit of, at the direction of, or in

association with any criminal street gang.” Second, there must be evidence that

the defendant had “the specific intent to promote, further, or assist in any criminal

conduct by gang members.” (Gardeley, supra, 14 Cal.4th at pp. 615-616.) At

issue here is whether, when a defendant acts alone to shoot and rob a victim, both

% Jackson, 443 U.S. at 326.

% Walters v. Maass, 45 F.3d 1355, 1358 (9th Cir. 1995) (citation omitted).

%7 Jackson, 443 U.S. at 324 n.16; Juan H., 408 F.3d at 1275.

% Juan H., 408 F.3d at 1274; see also Bruce v. Terhune, 376 F.3d 950, 957 (9th Cir. 2004).
% Juan H., 408 F.3d at 1274.

0 1d. at 1275 & n.13.

-12- Pet. App. A022
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prongs of the enhancement can be met. We answer the questions in the
affirmative.

The first prong, requiring evidence from which it can reasonably be
inferred the underlying felony was gang-related, can be satisfied by expert
testimony. “Expert opinion that particular criminal conduct benefited a gang by
enhancing its reputation for viciousness can be sufficient to raise the inference
that the conduct was ‘committed for the benefit of . . . a[ ] criminal street gang’
within the meaning of section 186.22(b)(1).” (Albillar, at p. 63; Vang, supra, 52
Cal.4th at p. 1048.)

Here, that the crimes benefited a criminal street gang can reasonably be
inferred from the evidence that defendant was a member of the Rolling 40’s
criminal street gang, he committed the crimes in territory claimed by the Rolling
40’s, and the gang expert’s testimony that crimes such as occurred here are
intended to benefit the gang by enhancing its reputation for viciousness, which
gang members believe garners respect from the community. Thus, there was
substantial evidence of the “benefit of” element of the enhancement.

To meet the second prong, there must be evidence from which it is
reasonable to infer the defendant committed the underlying offense with the
specific intent to promote, further or assist in any criminal conduct by gang
members. (8§ 186.22, subd. (b); Albillar, supra, 51 Cal.4th at p. 64.) *“‘In
common usage, ‘promote’ means to contribute to the progress or growth of;
“further’ means to help the progress of; and *‘assist’ means to give aid or support.
(Webster’s New College Dict. (1995) pp. 885, 454, 68.)” (People v. Ngoun,
supra, 88 Cal.App.4th at p. 436 [construing § 186.22, subd. (a) ].)

The “any criminal conduct by gang members” element of the second
prong can be satisfied by evidence that the defendant committed the underlying

crime to promote/further/assist in some other crime by gang members. ... But

-13- Pet. App. A023
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there is no requirement that the criminal conduct the defendant specifically
intends to promote/further/assist be other than that upon which the substantive
crime is based. (Albillar, supra, 51 Cal.4th at p. 66.) For example, in People v.
Hill (2006) 142 Cal.App.4th 770 (Hill ), the court affirmed a gang enhancement
on a conviction for making criminal threats, reasoning that the defendant’s own
criminal conduct in making the criminal threat qualified as “any criminal conduct
by gang members.” (Id. at p. 774.) Evidence from which it is reasonable to infer
that the underlying felony was committed to promote/further/assist the gang in the
“maintenance of gang respect,” can satisfy the promote/further/assist element.
(See People v. Salcido (2007) 149 Cal.App.4th 356, 368 (Salcido ) [construing §
186.22, subd. (a) ].)

The promote/further/assist element is most often satisfied by evidence that
the defendant committed the crime with other known gang members. . . . But it
can also be satisfied by evidence that the defendant perpetrated a felony alone or
with other non-gang members. Four cases are instructive: In re Frank S. (2006)
141 Cal.App.4th 1192 (Frank S.); Hill, supra, 142 Cal.App.4th 770; Margarejo,
supra, 162 Cal.App.4th 102; and People v. Sanchez (2009) 179 Cal.App.4th 1297
(Sanchez).

In Frank S., the earliest of the four cases, the court found insufficient
evidence to support a gang enhancement on a finding the minor possessed a
concealed dirk or dagger where there was no evidence that the minor was in gang
territory, had gang members with him or had any reason to expect to use the knife
in a gang-related offense. (Frank S., supra, 141 Cal.App.4th at p. 1199.) In Hill,
the making criminal threats conviction and gang enhancement were based on
evidence that after a fender-bender, the victim admonished the defendant to look
where he was going; the defendant referenced his gang and accused the victim of
disrespecting him, then left the scene but returned with a gun and threatened to

shoot the victim; a gang expert testified that in gang culture taking action when

-14- Pet. App. A024
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one feels disrespected is important; defendant’s conduct benefited the gang by
showing that there were consequences to disrespecting a gang member. The court
found the evidence sufficient to establish the promote/further/assist element of the
enhancement, reasoning that the defendant was assisting himself in committing
the underlying felony. (Hill, supra, 142 Cal.App.4th at p. 774.) In Margarejo,
the court found evidence the defendant gave the gun to another gang member,
instead of throwing it away, was sufficient to support the promote/further/assist
element because it showed the defendant’s intention to preserve the gun for future
use by the gang. (Margarejo, supra, 162 Cal.App.4th at p. 111.) And in Sanchez,
the court found the defendant gang member’s commission of a robbery with a
non-gang member accomplice satisfied the promote/further/assist element,
reasoning that a “gang member who perpetrates a felony by definition also
promotes and furthers that same felony.” (Sanchez, supra, 179 Cal.App.4th at p.
1307.)

Frank S. is distinguishable from this case because here there was evidence
the crimes occurred in territory claimed by defendant’s gang. As in Margarejo, in
this case there was evidence from which it could reasonably be inferred that the
gun defendant acquired while Thomas waited in the car was a gang gun. Under
the reasoning of the court in Sanchez, by committing the shooting and robbery,
defendant by definition also promoted and furthered those same felonies by a
gang member—himself. And under the reasoning of Salcido, supra, 149
Cal.App.4th at page 368, from the gang expert’s testimony and the evidence that
the unusually vicious crimes were committed in broad daylight, in territory
claimed by defendant’s gang, it is reasonable to infer that defendant committed
the crimes to promote/further/assist the gang in the “maintenance of gang
respect,” fear and intimidation. The absence of evidence that the defendant
harbored some personal animosity towards the victim, who by all accounts was a

popular figure in the neighborhood, is consistent with an inference that defendant

-15- Pet. App. A025
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was motivated by a desire to promote and further his own and the gang’s
reputation for viciousness. Thus, we conclude that substantial evidence supported
the finding that defendant committed the crimes for the benefit of the gang, and
with the specific intent to promote, further, or assist in any criminal conduct by
gang members.
(Lodgment G at 11-16 (footnotes omitted).)
Applying the elements of the gang enhancement as the court of appeal detailed on direct

appeal,**

this Court finds sufficient evidence to support the gang enhancement. First, the
testimony of the prosecution’s gang expert supported an inference that the crime was committed
for the benefit of the Rolling 40’s gang, as the expert testified that a crime such as the one
committed here would benefit the gang.*? (4 RT at 1839-40.) The inference that the crime
benefited the Rolling 40°s gang was further supported by the circumstances of the crime.
Petitioner shot the victim in Rolling 40’s territory, (4 RT at 1818) and did so sometime around
sunset when members of the public would be able to witness the gang violence and become
fearful of Petitioner and his gang (3 RT at 659).

Second, it was reasonable for the jury to infer from the evidence at trial that Petitioner
harbored the specific intent to promote, further, or assist in any criminal conduct by gang
members, specifically, his own actions in shooting the victim.*® Petitioner, a self-admitted
member of the Rolling 40°s gang, (4 RT at 1203, 1224, 1243, 1830-31, 1833), approached the
victim in Rolling 40’s territory, (4 RT at 1818), and asked the victim to drive him to a location
where a gun was located (3 RT at 659, 5 RT at 2118-20). Once Petitioner got the gun out of the
house, he re-entered the victim’s car and fired. (3 RT at 666-67, 683, 5 RT at 2471.) This

evidence supported a finding that Petitioner carried out a calculated shooting with the intent of

“! See Bradshaw v. Richey, 546 U.S. 74, 77, 126 S. Ct. 602, 163 L. Ed. 2d 407 (2005) (“state court’s interpretation
of state law, including one announced on direct appeal of the challenged conviction, binds a federal court sitting in
habeas corpus”). Though the court of appeal decision on this issue was 2 to 1, the decision is no less binding on this
Court.

“2 See People v. Albillar, 51 Cal.4th 47, 63 (2010) (“Expert opinion that particular criminal conduct benefited a gang
by enhancing its reputation for viciousness can be sufficient to raise the inference that the conduct was ‘committed
for the benefit of . . . a[] criminal street gang.”).

* 1d. at 66.

-16- Pet. App. A026
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promoting the reputation of his gang and himself as a member of that gang.

To the extent Petitioner argues that the gang expert’s testimony alone was insufficient to
support the gang enhancement, his claim still fails. As detailed above, the expert’s testimony
was not the only evidence supporting the gang enhancement. To the extent the “for the benefit”
element of the gang enhancement was largely supported by the expert’s testimony, under
California law, a gang expert’s testimony that a crime was committed for the benefit of a
criminal street gang may be based on the expert’s professional experience and need not be
corroborated by additional evidence.*

This evidence, when considered in the light most favorable to the judgment, as this Court
must, was sufficient to support the jury’s finding on the gang allegation.

ii. Attempted Murder.

In Claim Three, Petitioner challenges the sufficiency of the evidence to support his
attempted murder conviction. (FAP at 5-6; Attachment at 6-9.) Petitioner argues that the
shooting was an accident and that the evidence supporting a finding of intent was not credible.
(Attachment at 6-9.)

The California Court of Appeal denied Petitioner’s claim on direct review, finding:

“Firing a gun toward a victim at a close range in a manner that could have
inflicted a mortal wound had the bullet been on target supports an inference of
intent to kill.” (People v. Ramos (2011) 193 Cal.App.4th 43, 48.) “An intentional
killing is premeditated and deliberate if it occurred as the result of preexisting

thought and reflection rather than unconsidered or rash impulse.” (People v.

Stitely (2005) 35 Cal.4th 514, 543.) Known as the “Anderson factors,” three types

of evidence are generally relied upon to support a finding of premeditation and

deliberation: (1) planning activity, (2) motive, and (3) manner of killing. (People

* See German v. Horel, 473 Fed. Appx. 810, 811 (9th Cir. 2012) (“[T]he testimony of a gang expert regarding,
among other things, how a gang might benefit from committing attacks on others was sufficient to support the gang
enhancement.”).; see also Bonilla v. Adams, 423 Fed. Appx. 738, 739-40 (9th Cir. 2011) (finding testimony about
circumstances of the crime and expert testimony that explained in hypothetical terms how such offenses could be
useful to the gang as a whole was sufficient to establish specific intent element of gang enhancement); see also U.S.
Ct. App. 9th Cir. Rule 36-3(b); Fed. R. App. P. 32.1(a) (this Court may cite unpublished Ninth Circuit opinions
issued on or after January 1, 2007).

-17- Pet. App. A027
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v. Welch (1999) 20 Cal.4th 701, 758 (Welch ), citing People v. Anderson (1968)
70 Cal.2d 15, 26-27 (Anderson ).) Typically, a finding of premeditation is
supported by substantial evidence when there is evidence of all three types,
extremely strong evidence of planning, or evidence of motive and manner of
killing. (Welch, at p. 758.)

Here, the record contains substantial evidence from which a reasonable
juror could find intent to kill and premeditation. Thomas’s testimony that
defendant aimed a gun at Thomas’s head and fired at close range in a manner that
would have been fatal had the bullet been on target supports an inference of intent
to kill. The premeditation finding is supported by extremely strong evidence of
planning (it could reasonably be inferred that defendant lured Thomas to a place
where he was alone in his car and where defendant could get access to a firearm);
and manner of attempted killing (at close range, defendant aimed and fired at
Thomas). This evidence of planning and manner of attempted killing was
sufficient to support the finding of premeditation. That there was conflicting
evidence which might also be reconciled with contrary findings does not warrant
reversal. (Virgil, supra, 51 Cal.4th at p. 1263.)

(Lodgment G at 10-11 (footnote omitted.)
Under California law, murder is defined as “the unlawful killing of a human being . . .

with malice aforethought.”*® “

[M]urder which is perpetrated by any kind of willful, deliberate
and premeditated killing with express malice aforethought is murder of the first degree.”*® As to
a charge of attempted murder, the prosecutor must prove: (1) the defendant had the specific
intent to kill the alleged victim; and (2) he committed a direct but ineffectual act toward
accomplishing the intended killing.*’ If it is willful, deliberate, and premeditated, it is attempted

murder of the first degree.*®

“> Cal. Penal Code § 187.

“¢ people v. Visciotti, 2 Cal.4th 1, 61 (1992) (internal quotation marks and citation omitted).
“T Cal. Penal Code §§ 187(a), 664; People v. Houston, 54 Cal.4th 1186, 1217 (2012).

“8 Cal. Penal Code § 664(a).

-18- Pet. App. A028
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Deferring to the elements of premeditation and deliberation the California Court of
Appeal listed on direct review of Petitioner’s conviction,*® this Court finds sufficient evidence to
support Petitioner’s attempted first degree murder conviction. First, the evidence supported the
jury’s finding that Petitioner premeditated his crime. Petitioner asked Thomas for a ride to a
house where Petitioner admitted he intended to pick up a gun, (3 RT at 659, 5 RT at 2118-20),
even though Petitioner had access to his own car (5 RT at 2119). Then, once at the location,
Petitioner got the gun from the house (5 RT at 2123-24) and shot Thomas immediately upon
returning to the car (3 RT at 666-67, 683; 5 RT at 2125, 2188, 2190, 2194, 2471). After shooting
Thomas, Petitioner ran from the scene and never attempted to get help for Thomas. (3 RT at
667-69, 674-75; 5 RT at 2125-26, 2200, 2471-72.) Ultimately, the jury could infer from this
evidence that Petitioner lured Thomas to the crime scene, obtained a weapon, carried out a
premeditated attack, and fled without calling for help.

Second, the evidence supports the jury’s finding that Petitioner committed the shooting
with the specific intent of killing Thomas. According to Thomas, Petitioner pulled out the gun
and aimed it at the victim’s head™ before shooting him in the neck. (3 RT at 667, 683.)"
Instead of calling for help after shooting Thomas, Petitioner stole his money and ran, leaving
Thomas for dead. (3 RT at 667-69, 674-75; 5 RT at 2125-26, 2200, 2471-72.)*

Finally, the evidence supports the finding that Petitioner committed a direct but
ineffectual act toward carrying out the murder. He shot Thomas in the neck and left him for
dead. It was purely by luck that Thomas survived.

Petitioner does not appear to dispute any of this evidence. Rather, he would have this

Court reconsider the evidence and make credibility determinations in his favor, thereby

% See Bradshaw, 546 U.S. at 77.

%0 An LAPD criminalist testified at trial that a gun had been fired through the pocket of Petitioner’s sweatshirt,
potentially supporting Petitioner’s theory that he accidentally fired the gun when it was in his pocket. (4 RT at
1534-38, 1540-43, 1545-46, 1548.) However, the same criminalist testified that there was no way for her to know
when a gun had been fired from inside the sweatshirt. (4 RT at 1543-44.) Accordingly, Petitioner could have aimed
at the victim’s head and fired, just as the victim described, and then fired a weapon from his sweatshirt pocket at
some later time.

%! See People v. Jackson, 49 Cal.3d 1170, 1201 (1989) (shots fired at point-blank range give strong inference that
killing is intentional).

52 Cf. People v. Burt, 2002 WL 1825426, *3 (Cal. Ct. App., Div. 5 Aug. 9, 2002) (finding instructional error
harmless where evidence of intent to kill included shooting victim at close range and fleeing the scene).
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accepting his theory that the shooting was an accident. This Court cannot do so. Credibility
determinations are left to the jury® and this Court may not reweigh the evidence.>*

When this Court views all of this evidence in the light most favorable to the prosecution,
as it must, it concludes that the evidence was sufficient to support Petitioner’s attempted murder
conviction.

iii. Robbery.

In Claim Four, Petitioner argues the evidence was not sufficient to prove he was guilty of
robbery. (FAP at 6.) Specifically, Petitioner challenges the credibility of the victim’s testimony
regarding the robbery and insists it would have been impossible for him to rob Thomas in the
manner Thomas described. (Attachment at 8-9.)

The California Court of Appeal rejected Petitioner’s claim on appeal, as follows:

Defendant contends the conviction for second degree robbery is not
supported by substantial evidence. He argues that Thomas’s testimony that
defendant took a $100 bill and two $20 bills from Thomas’s pocket is inherently
improbable and physically impossible because Thomas’s foot would necessarily

have slipped off the brake if this occurred. First, we note that there was no

evidence of where Thomas’s foot was when he was found by paramedics—on or

off the brake. Second, even assuming Thomas’s foot was still on the brake,

defendant’s assertion that rifling through the pockets of a paralyzed person would

necessarily have pushed that person’s foot off the brake is not supported by any
evidence. Third and finally, any conflicts between the physical evidence and

Thomas’s testimony were for the jury to resolve. (Virgil, supra, 51 Cal.4th at p.

1263.)

(Lodgment G at 11.)

Petitioner does not argue the evidence failed to support the elements of the crime of

5% Walter, 45 F.3d at 1358 (federal habeas court “must respect the province of the jury to determine the credibility of
witnesses, resolve evidentiary conflicts, and draw reasonable inferences™).

% Cavazos v. Smith, --- U.S. ----, 132 S. Ct. 2, 7 n.*, 181 L. Ed. 2d 311 (2011) (Jackson precludes federal habeas
court from reweighing evidence when conducting review for sufficiency of the evidence).

-20- Pet. App. A030
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robbery. Rather, he challenges the credibility of the evidence that supports those elements.
However, as explained above, it is for the jury to decide issues of credibility and this Court may
not reweigh that evidence.®® Thomas, who the jury necessarily found credible, testified that after
Petitioner shot him in the neck, leaving him helpless and paralyzed, Petitioner searched his
pockets and stole his money. (3 RT at 666-69, 674 683.) This direct evidence was sufficient to
support Petitioner’s robbery conviction.

For all of the above reasons, this Court finds that the California courts’ denial of
Petitioner’s sufficiency of the evidence claims was not contrary to, or an unreasonable
application of, clearly established federal law, as determined by the United States Supreme
Court. Thus, habeas relief is not warranted on Claims One, Three, and Four.

B. Admission of Evidence.

1. Background.
In Claim Two, Petitioner argues the trial court violated his rights to due process by

admitting a prejudicial video showing Petitioner attending a gang party. (Petition at 5;
Attachment at 4-5.) Petitioner also argues the trial court erred by allowing the gang expert
testimony to “exceed the permissible scope of expert testimony.” (Petition at 5; Attachment at 4-
5.

2. State Court Opinion.

The California Court of Appeal denied Petitioner’s claim on direct review, as follows:
A. No Error In Admission of Expert Testimony

Defendant contends the trial court prejudicially erred in allowing the gang
expert to testify beyond the permissible scope of an expert. As we understand his
argument, it is that the expert’s answers to hypothetical questions that

incorporated the facts of this case amounted to an inadmissible opinion about

% |d. at 7 n.* (Jackson precludes federal habeas court from reweighing evidence when conducting review for
sufficiency of the evidence); Walter, 45 F.3d at 1358 (federal habeas court “must respect the province of the jury to
determine the credibility of witnesses, resolve evidentiary conflicts, and draw reasonable inferences”).

% See People v. Mungia, 234 Cal.App.3d 1703, 1708 (1991) (“Robbery is “the felonious taking of personal property
in the possession of another, from his person or immediate presence, and against his will, accomplished by means of
force or fear.””) (quoting Cal. Penal Code § 211).

-21- Pet. App. A031
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defendant’s subjective knowledge and intent. An identical contention was
recently rejected by our Supreme Court in People v. Vang (2011) 52 Cal.4th 1038
(Vang ), which was still under review at the time of briefing.

We review the trial court’s admission of expert testimony for abuse of
discretion. (People v. Lindberg (2008) 45 Cal.4th 1, 45.) It is well settled that
expert testimony is admissible to establish the elements of a gang enhancement
allegation. (Evid.Code, 88 720, subd. (a), 801, subd. (a); Vang, supra, 52 Cal.4th
at p. 1044; People v. Gardeley, (1996) 14 Cal.4th 605, 617 (Gardeley ); People v.
Ferraez (2003) 112 Cal.App.4th 925, 930.) In Vang, our Supreme Court recently
approved use of hypothetical questions that tracked the facts of the case to elicit
testimony from a gang expert. However, the court reaffirmed the long standing
rule that precludes an expert from testifying “whether the specific defendants
acted for a gang reason. . . .” (Vang, at p. 1048.)

Here, the gang expert testified, based on a hypothetical question that
tracked the facts of the case, that the hypothetical shooting and robbery were
committed for the benefit of the gang. He explained, “gang members use tactics
to commit crimes. What you described to me sounds like an ambush. He was
being set up. [f] And typically, gang members, they sometimes—well, they
don’t want to be caught with guns [in] their possession, so many times other
people hold their guns for them, like girlfriends that are not on probation or that
police will not be looking in their house for guns. [{] So the gang member asks
this person to drive him to the location, probably where his gun is at. He goes and
gets the gun. Knowing that this person is known to carry hundreds of dollars on
his person, that is very tempting to a gang member. It’s easy money, where $140,
even though that does not sound like a lot, it could take a person a day working a
job to earn that, where a gang member can make that in a matter of seconds. [{]
Gang member comes out, shoots that person, and takes his money. He can—

because doing an act like that, it will enhance his status within a gang. It’s a very

-22- Pet. App. A032
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violent act. It will have other gang members respect him more, and that will in
turn benefit the gang, because the gang member or the gang would like to have
the members of its gang that are violent and respected by other people.” The
expert in this case did not improperly testify regarding defendant’s intent, and
defendant has not shown any error in the form of the question.

B. Admission of the Videotape Was Not Error

Defendant contends the trial court erred in admitting, during the
prosecutor’s rebuttal, the videotape of defendant attending an April 2008 Rolling
40’s Hood Day party. He argues it was improper impeachment evidence
inasmuch as defendant admitted attending the party. We disagree.

We review a trial court’s admission of evidence for abuse of discretion.
(People v. Garcia (2008) 168 Cal.App.4th 261, 274-275.) In People v. Roberts
(2010) 184 Cal.App.4th 1149 (Roberts), two codefendants were convicted of
conspiracy to commit murder and a gang enhancement was found true. At trial,
one defendant denied being a gang member and the other claimed he had friendly
relations with members of the rival gang so would not have sought to kill them.
Over the defendants’ Evidence Code section 352 objection, the trial court
admitted photographs of them and others wearing gang colors, showing gang
signs, displaying weapons and visiting grave sites of murdered fellow gang
members. On appeal, the defendants argued that the testimonial evidence of their
connection to the gang rendered the challenged evidence more prejudicial than
probative. (Roberts, at pp. 1191-1192.) The appellate court found no abuse of
discretion in admitting the challenged evidence.

Here, defendant denied being a member of the Rolling 40’s at the time of
the shooting. Although he admitted attending the Rolling 40’s party in April
2008, he denied he did so as an active gang member. The videotape showing
defendant making gestures that look like gang signs was thus probative of

defendant’s credibility when he said he was no longer a gang member in April

-23- Pet. App. A033
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2008, which in turn was probative of the credibility of his denial that he was an

active gang member in March 2009. The record shows that the trial court in this

case, like the trial court in Roberts, was aware of its discretion to exclude the tape

under Evidence Code section 352 and carefully considered its probative value,

concluding that it was more probative than prejudicial. We find no abuse of

discretion in that finding.
(Lodgment G at 7-9.)

3. Analysis.

To the extent Petitioner argues that the admission of this evidence violated state rules of
evidence, he fails to state a federal claim. Federal habeas relief is not available for errors of state
law only.>

Moreover, to the extent Petitioner argues that the admission of the evidence violated his
federal constitutional rights, he does not state a claim for federal habeas corpus relief because he
has not shown a violation of clearly established federal law.*® Although the Supreme Court

stated in Williams v. Taylor,*® that habeas relief should be granted when constitutional errors

have caused a trial to be fundamentally unfair, the Supreme Court has not yet made a clear ruling
that admission of irrelevant or overtly prejudicial evidence constitutes a due process violation
sufficient to warrant habeas relief. In fact, the Supreme Court has “expressly reserved” the
question whether the admission of prior bad acts, or propensity evidence, violates due process.®
With regard to the admission of expert testimony, the Ninth Circuit has noted that it has found no
cases “support[ing] the general proposition that the Constitution is violated by the admission of
expert testimony concerning an ultimate issue to be resolved by the trier of fact.”® Absent such

“clearly established Federal law,” this Court cannot find that the state courts’ denial of

%" See 28 U.S.C. § 2254(a); see also Estelle v. McGuire, 502 U.S. 62, 67-68, 112 S. Ct. 475, 116 L. Ed. 2d 385
(1991) (“In conducting habeas review, a federal court is limited to deciding whether a conviction violated the
Constitution, laws, or treaties of the United States.”).

%8 See Holley v. Yarborough, 568 F.3d 1091, 1101 (9th Cir. 2009) (noting that the Supreme Court has not yet clearly
ruled that the admission of irrelevant or overtly prejudicial evidence constitutes a due process violation).

%9529 U.S. 362, 375, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000).

8 Mejia v. Garcia, 534 F.3d 1036, 1046 (9th Cir. 2008) (rejecting habeas petitioner’s challenge to introduction of
propensity evidence because the Supreme Court has “expressly reserved” consideration of the issue).

8161 Moses v. Payne, 555 F.3d 742, 761 (9th Cir. 2009).
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Petitioner’s claim was an unreasonable application of Supreme Court precedent.®
Even assuming Petitioner has raised a cognizable claim, he cannot show that the

63 «

admission of the evidence rendered his trial fundamentally unfair.” “Only if there are no

permissible inferences the jury may draw from the [disputed] evidence can its admission violate
due process.”®*

Here, Petitioner tried to distance himself from his gang in an apparent attempt to show he
had no motive to commit the crimes and that he would not have committed them with the intent
to promote his gang. (5 RT at 2141-48.) The video was filmed less than one year before the
crime, showed Petitioner attending a gang celebration with fellow gang members, and possibly
showed Petitioner using gang signs. [4 RT at 1835-36.]°® The video raised the permissible
inference that Petitioner had stronger ties to the gang than he admitted. In addition, the gang
expert’s testimony led to the permissible inference that Petitioner committed the crime for the
benefit of a criminal street gang.

Accordingly, the state courts’ rejection of Petitioner’s claims regarding the admission of
evidence was not contrary to, or an unreasonable application of, federal law. Habeas relief is not

warranted on Claim Two.

C. Ineffective Assistance of Trial Counsel.

1. Background.
In Claim Five, Petitioner alleges his trial counsel was ineffective for (1) failing to have

the victim’s car tested for gunshot residue (Attachment at 9); (2) failing to move to bifurcate the
gang enhancement from the other charges for purposes of trial (Attachment at 9); (3) failing to
present a defense forensic expert (Attachment at 10); (4) failing to object when the prosecutor

had Petitioner handle a gun that was admitted into evidence even though the gun was not related

82 Wright v. Van Patten, 552 U.S. 120, 126, 128 S. Ct. 743, 169 L. Ed. 2d 583 (2008) (where Supreme Court’s cases
give no clear answer to the question presented, state court’s rejection of petitioner’s claim did not constitute an
unreasonable application of clearly established Federal law).

83 See Williams, 529 U.S. at 375 (habeas relief is warranted when constitutional errors have rendered the trial
fundamentally unfair).

8 Jammal v. Van de Kamp, 926 F.2d 918, 920 (9th Cir. 1991).

% To the extent Petitioner argues the video was too remote in time to be relevant, (Attachment at 4), this Court
disagrees. Petitioner’s association with the Rolling 40’s gang in April 2008 is relevant to whether he remained tied
to the gang in March 2009, when the crime occurred.
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to the crime (Attachment at 10); and (5) counsel’s errors accumulated to amount to ineffective
assistance (Attachment at 10).

2. State Court Opinion.

The Los Angeles County Superior Court on habeas review denied Petitioner’s claims of
ineffective assistance of trial counsel, finding that Petitioner’s claims failed to account for the
evidence that the shooting was an intentional act and not an accident, and that he did not show
the gang allegation would have been bifurcated simply because counsel requested bifurcation.
(Lodgment J.)%

3. Legal Standard.

In order to prevail on his ineffective assistance of counsel claim under the United States

Supreme Court decision in Strickland v. Washington, Petitioner must prove two elements: (1)

that counsel’s performance was deficient, and (2) that the deficient performance prejudiced
him.®” A court evaluating an ineffective assistance of counsel claim does not need to address
both elements of the test if a petitioner cannot prove one of them.®®

To prove deficient performance, a petitioner must show that counsel’s performance was
below an objective standard of reasonableness.®® There is a “strong presumption that counsel’s
conduct falls within the wide range of reasonable professional assistance.””® Only if counsel’s
acts or omissions, examined in light of all the surrounding circumstances, fell outside this “wide
range” of professionally competent assistance will petitioner prove deficient performance.”

Proof of deficient performance does not require habeas corpus relief if the error did not
result in prejudice.” Accordingly, a petitioner must also show that, but for counsel’s
unprofessional errors, the result of the proceedings would have been different.”* Thus, a

petitioner will prevail only if he can prove that counsel’s errors resulted in a “proceeding [that]

% This Court notes that the copy of the superior court’s order denying habeas corpus relief is not entirely legible.
However, it is sufficient for this Court to make out the ruling of the state court.

®7 Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

%8 1d. at 697.

% 1d. at 687-88.

4. at 689.

™ 1d. at 690.

21d. at 691.

™ 1d. at 694.
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was fundamentally unfair or unreliable.””

4. Analysis.

a. Investigation.
First, Petitioner argues his trial counsel was ineffective for failing to have the victim’s car

tested for gunshot residue. (Attachment at 9.) Petitioner also faults his trial counsel for failing to
present a defense forensic expert to fully develop Petitioner’s defense and prove the gun
displayed at trial was irrelevant to the case. (Attachment at 10.)

Petitioner cannot show he was prejudiced by either of these alleged failures because he
cannot show that further investigation would have led to helpful evidence. First, Petitioner
conceded that he shot the victim, but insisted it was an accident. Because there was no dispute
that a gun was fired in the victim’s car, there was no benefit to testing the car for gunshot
residue. To the extent Petitioner believes the results of gunshot residue testing in the car would
have proven his improbable claim that he accidentally fired the gun from the pocket of his
sweatshirt, he has not provided the opinion of an expert suggesting that the existence or absence
of gunshot residue in the victim’s car would have supported the defense theory. Second,
Petitioner merely speculates that a forensic expert would have offered testimony helpful to the
defense. However, Petitioner does not present a declaration from such an expert or any other
evidence that an expert would have been able and willing to testify in support of Petitioner’s
defense.”

b. Bifurcation of Gang Enhancement.

Next, Petitioner faults counsel for failing to seek bifurcation of the gang enhancement
allegations from the other charges at trial. (Attachment at 9.) Petitioner supports his argument
with the trial court’s statement late in the trial that “this gang allegation really should be
bifurcated.” (5 RT at 2162.)

Even if Petitioner could show that his trial counsel should have moved the trial court to

bifurcate the gang allegation, he cannot show he was prejudiced by his trial counsel’s decision

™ Lockhart v. Fretwell, 506 U.S. 364, 369, 113 S. Ct. 838, 122 L. Ed. 2d 180 (1993).
" Wildman v. Johnson, 261 F.3d 832, 839 (9th Cir. 2001) (speculation as to what expert would have said
insufficient to support ineffective assistance of counsel claim).
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not to seek bifurcation. The evidence that Petitioner attempted to commit first degree murder
and completed the commission of a robbery was strong. Curiously, Petitioner asked Thomas for
a ride even though Petitioner had a car of his own. (3 RT at 659, 5 RT at 2118-20.) Petitioner
then had Thomas drive him to a location where he got a gun and shot Thomas immediately upon
returning to the car. (3 RT at 666-67, 683; 5 RT at 2123-25, 2188, 2190, 2194, 2471.) In the
victim’s first true interview with police following the shooting, he stated that Petitioner went
through the pockets of his pants and stole his money; a story the victim confirmed at trial. (3 RT
at 667-69, 674-75; 4 RT at 1276; 5 RT at 2471-72.) Thomas was also adamant that Petitioner
pulled the gun out and pointed it at the victim’s head before firing.”® (3 RT at 667.) After
shooting Thomas, Petitioner went through the victim’s pockets and stole his money. (3 RT at
667-69, 674-75; 5 RT at 2471-72.) Moreover, Petitioner failed to aid the victim or call for help.
Instead, Petitioner immediately fled the scene. (3 RT at 667-69, 674-75; 5 RT at 2125-26, 2200,
2471-72.) In light of this damning evidence of attempted first degree murder and robbery, it is
not likely the introduction of evidence related to the gang allegation led the jurors to convict
Petitioner when they otherwise would have credited his unlikely claim of an accidental shooting
and voted to acquit him.,

C. Obijection to Prosecutorial Misconduct.

Next, Petitioner argues his trial counsel was ineffective for failing to object to
prosecutorial misconduct. Specifically, Petitioner claims his counsel should have objected when
the prosecutor “made petitioner get off the stand and hold a[n] actual gun in front of the jury.”
(Attachment at 10.) However, as explained in Section E.3.b., below, this Court finds the
prosecutor did not commit misconduct by asking Petitioner to demonstrate with a gun how he
was trying to get into the victim’s car with a gun in his pocket. Petitioner’s trial counsel could
not have been ineffective for failing to object on the basis of misconduct. Petitioner has not

suggested any other meritorious grounds upon which his trial counsel could have objected to the

"8 As stated within this opinion, an LAPD criminalist testified at trial that a gun had been fired through the pocket of
Petitioner’s sweatshirt, (4 RT at 1534-38, 1540-43, 1545-46, 1548), but admitted there was no way for her to know
when a gun was fired from inside the sweatshirt. (4 RT at 1543-44.) Accordingly, the criminalist’s testimony did
not necessarily contradict the victim’s testimony.

-28- Pet. App. A038
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prosecutor’s behavior. Accordingly, Petitioner cannot show his counsel was ineffective for
failing to object.”

d. Cumulative Errors.

Finally, Petitioner argues that his trial counsel’s cumulative errors amounted to
ineffective assistance. (Attachment at 10.) However, as discussed above, this Court has not
found that Petitioner’s trial counsel committed any prejudicial acts of ineffectiveness. Thus,
there are no errors to accumulate.

For these reasons, this Court finds that the California courts’ denial of Petitioner’s
ineffective assistance of counsel claims was not contrary to, or an unreasonable application of,
clearly established federal law, as determined by the United States Supreme Court. Thus, habeas
relief is not warranted on Claim Five.

D. Prosecutorial Misconduct.

1. Background.
In Claim Six, Petitioner argues the prosecutor engaged in multiple acts of misconduct.

(Attachment at 11-13.)
2. Legal Standard.

Prosecutorial misconduct does not rise to the level of a constitutional violation unless it
“so infected the trial with unfairness as to make the resulting conviction a denial of due
process.”’® The reviewing court considers first whether the prosecutor's conduct was improper,
and if so, whether “it is more probable than not that the prosecutor's conduct materially affected
the fairness of the trial.””® “Th[is] standard allows a federal court to grant relief when the state-
court trial was fundamentally unfair but avoids interfering in state-court proceedings when errors

fall short of constitutional magnitude.”®°

7 See Juan H. v. Allen, 408 F.3d 1262, 1273 (9th Cir. 2005) (trial counsel cannot be ineffective for failing to raise
meritless objection).

"8 Darden v. Wainwright, 477 U.S. 168, 181, 106 S. Ct. 2464, 91 L. Ed. 2d 144 (1986) (quoting Donnelly v.
DeChristoforo, 416 U.S. 637, 643, 94 S. Ct. 1868, 40 L. Ed. 2d 431 (1974)).

™ United States v. McKoy, 771 F.2d 1207, 1212 (9th Cir. 1985) (citations omitted).

8 Drayden v. White, 232 F.3d 704, 713 (9th Cir. 2000).
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3. Analysis.

a. Napue Violations.

First, Petitioner argues the prosecutor presented the false testimony of Thomas, the
victim. (Attachment at 11.) Petitioner asserts that the victim’s testimony that Petitioner
intentionally pulled out a gun and fired is proven false by the evidence that a gun was fired
through the pocket of Petitioner’s sweatshirt. (Attachment at 11.)

In Napue v. lllinois,®* the Supreme Court held that “a conviction obtained through use of

false evidence, known to be such by representatives of the State,” violates a defendant's right to
due process under the 14th Amendment.® To establish a due process violation under Napue, a
petitioner must prove that (1) the testimony was actually false, (2) the prosecution knew or
should have known that the testimony was false, and (3) the false testimony was material.®
Mere inconsistencies in testimony by government witnesses are insufficient to show actual
falsity under Napue.®* False evidence is material if there is “any reasonable likelihood that the
false testimony could have affected the judgment of the jury.”®®

Petitioner cannot prove that Thomas gave any false testimony, let alone that the
prosecutor knew or should have known the testimony was false. Although an LAPD criminalist
testified that a gun had been fired through the pocket of Petitioner’s sweatshirt, (4 RT at 1534-
38, 1540-43, 1545-46, 1548), the criminalist also testified that there was no way for her to know
when a gun had been fired from inside the sweatshirt (4 RT at 1543-44). Thus, the criminalist’s
testimony did not prove that Petitioner fired the gun in his sweatshirt during this shooting.
Moreover, when Thomas testified that Petitioner pulled the gun out and aimed it at him, he
merely offered his recollection of the events. Even if the forensic evidence had conclusively

proved the Petitioner shot the victim through the sweatshirt pocket rather than pulling the gun

out, this evidence would show only that the victim had a failed recollection. It would not prove

81360 U.S. 264, 269, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 (1959).

8 See also Jackson v. Brown, 513 F.3d 1057, 1071 (9th Cir. 2008).

8 1d. at 1071-72.

8 See United States v. Bingham, 653 F.3d 983, 995 (9th Cir. 2011).

8 United States v. Agurs, 427 U.S. 97, 103, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976); Libberton v. Ryan, 583 F.3d
1147, 1164 (9th Cir. 2009) (distinguishing standard from one asking whether there was reasonable probability of
different outcome).
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that Thomas purposely lied or that the prosecutor knew he had lied.

Finally, the fact that the prosecutor spoke to the victim about his statements being
inconsistent with the forensic evidence does not prove the victim lied. In fact, it proves the
opposite. Despite being informed that the forensic evidence did not support his testimony about
Petitioner pulling the gun out of his pocket, Thomas stood firm in his recollection. Had it been
the victim’s intent to give false statements, he would have conformed his story to match the
forensic evidence.

b. Asking Petitioner to Demonstrate with Gun.

Next, Petitioner claims the prosecutor committed misconduct by asking Petitioner to
stand up and demonstrate with a gun how he attempted to enter the victim’s car while holding a
gun in his sweatshirt pocket. However, Petitioner does not explain what rule the prosecutor
violated by asking Petitioner to demonstrate his actions or how the prosecutor’s request
otherwise was improper. Nor has Petitioner shown that it is more probable than not that the
demonstration materially affected the fairness of the trial. Petitioner admitted to trying to enter
the victim’s car with a gun when the gun fired and hit the victim. (5 RT at 2125, 2188, 2190.)
Thus, the demonstration the prosecutor requested of Petitioner did not lead to any inferences or
suggestions that were harmful to the defense theory.

C. Improper Questioning.

Petitioner also claims that the prosecutor committed misconduct by asking Petitioner
questions about his silence after invoking his rights under Miranda.®® (Attachment at 12.)
Petitioner bases his claim on the following excerpts from the prosecutor’s cross-examination of
Petitioner:

[Prosecutor]: Okay.

Q Now this gun, the story that you told today to the jury, this is the first time
you’re telling this story; isn’t it true?

A On -- on -- on testimony, yes.

Q And you have had a whole year, almost, to think about it, haven’t you?

8 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
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A Uh, | didn’t have a year to think about it. | know what happened. This is
what happened, ma’am.

Q You have had a whole year to articulate and organize your story for the
jury, haven’t you?

A No, because | stated this -- | stated this from June and the preliminary of
what had happened, to my attorney, and he presented it in the cross examination
of Mr. Mason, and Mr. Mason gave different testimony prior to what he’s saying
now.

Q You didn’t testify at the preliminary hearing, did you?

A No, | never -- didn’t.

Q You didn’t tell your story to a judge or to a court?

A No, but I did to the attorney.

The Court: Stop you there, Miss Humphrey. Ladies and gentlemen, if you go
back to when we selected the jury, | very carefully tell you that, if a defendant
does not testify, you cannot consider that in any way. If a defendant does testify,
then he’s a witness like any other witness whose (sic) testified at this trial.

Now when we get into questions about various stages in the criminal
proceedings and what the defendant may or may not have said, we get into some
difficult situations. At no time up to this point was the defendant ever required to
say anything, so you should not draw any inference from the fact that at the
preliminary hearing or any time prior or any time up to this point, the defendant
has not said anything concerning this case.

I want you to be absolutely clear about that. So I don’t want you to go back
into the jury room and base some decision on fact that the defendant never told
anybody about this before he’s telling you folks here.

He’s not required to. He’s under no obligation to. And that you have to []
understand. All right? Go ahead.

(5 RT at 2158-59.)

-32- Pet. App. A042
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After the trial court’s instruction, the prosecutor changed topics. However, later she
again questioned Petitioner on his failure to tell his story earlier:

Q When Detective Cleary picked you up, you didn’t tell him information
about the case, did you?

A We didn’t discuss the case at all.

The Court: Ladies and gentleman, | want you to disregard the question and
the answer as well. The man was taken into custody, and whether he gave any
explanation or what was said or not said is not to be considered by you. In other
words, at that point defendant is not required to say anything. So not saying
anything is something that you must not take into consideration. Go ahead.

(5 RT at 2210.) However, the prosecutor was undeterred:

Q By [The Prosecutor]: Well, Detective Cleary asked you where you
worked; isn’t that true?

A He asked me where | worked?

Q Yes. When he met you in Indiana?

A Yes.

Q And you weren’t able to tell him?

A Yes, | was able to tell him. I'was on a job. | was actually on the clock
when | had got -- | was going to get a gas respirator mask —

Q Well -

[Defense Counsel]: Let him answer the question.

[The Prosecutor]: 1am.

[Defense Counsel]: Going to object to the People not allowing him to answer
the question.

[The Prosecutor]: 1 am objecting as non-responsive. Move to strike.

The Court: Ithink it was most responsive. You said you were on a job, and
you were on the way to get a gas respirator mask?

The Witness: Yes.

-33- Pet. App. A043
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The Court: Go ahead.
Q By [The Prosecutor]: My question is, did you ever tell Detective Cleary
where you worked and the company you worked for?
A Yes.
Q Infact, you weren’t able to tell him the name of the company you worked
for; isn’t that right?
A Why wasn’t | able if | told him?
Q Isthat a yes or no?
A Yes, | did tell him.
(5 RT at 2211-12.)
A suspect in a criminal investigation has a Fifth Amendment right to remain silent.®” The
United States Supreme Court explained in Doyle v. Ohio, that this constitutional guarantee
includes the assurance that a defendant’s “silence will carry no penalty.”®® A prosecutor violates
Doyle when he uses the defendant’s post-arrest silence as evidence of guilt.?® Thus, for example,
when a defendant takes the stand and explains what happened, a prosecutor is not allowed to try
to impeach the defendant’s testimony by pointing out to the jury that the defendant failed to offer
that explanation following his arrest and, instead, elected to remain silent.*® To prevail on a
Doyle claim, a petitioner has the burden of establishing that any error had a substantial and
injurious effect on the verdict.™
Here, the prosecutor’s questions were at the least ill-advised and at the most a violation of
Doyle.” However, Petitioner cannot show the prosecutor’s questions had a substantial and
injurious effect on the verdict. The prosecutor’s questions were minimal, particularly when

compared to the length of Petitioner’s testimony as a whole. In addition, the trial court

8 U.S. Const. amend. V.

8 426 U.S. 610, 618, 96 S. Ct. 2240, 49 L. Ed. 2d 91 (1976).

8 Greer v. Miller, 483 U.S. 756, 763-64, 107 S. Ct. 3102, 97 L. Ed. 2d 618 (1987).

* Doyle, 426 U.S. at 618-20.

%! Brecht v. Abrahamson, 507 U.S. 619, 622, 113 S. Ct. 1710, 123 L. Ed. 2d 353 (1993).

% |d. at 629 (“[T]he State’s references to petitioner’s . . . failure to come forward with his version of events at any
time before trial . . . crossed the Doyle line. For it is conceivable that, once petitioner had been given his Miranda
warnings, he decided to stand on his right to remain silent because he believed his silence would not be used against
him at trial.”).
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admonished the jury twice that it was not to consider Petitioner’s silence during its deliberations.
Moreover, the evidence of Petitioner’s guilt, as detailed throughout this opinion, was
overwhelming. Under these circumstances, there is no likelihood that the prosecutor’s brief
questions influenced the verdict.*?

d. Cumulative Error.

Finally, Petitioner argues the cumulative effect of the prosecutor’s misconduct resulted in
a denial of due process. (Attachment at 12.) However, as explained above, this Court has found
that no prejudicial prosecutorial misconduct occurred at trial. Accordingly, there is no prejudice
to accumulate.

For all of the above reasons, this Court finds that the California courts’ denial of
Petitioner’s prosecutorial misconduct claims was not contrary to, or an unreasonable application
of, clearly established federal law, as determined by the United States Supreme Court. Thus,
habeas relief is not warranted on Claim Six.

E. Juror Misconduct.

1. Background.

In Claim Nine, Petitioner argues the jury committed misconduct by considering
testimony that the trial court struck from the record. (Attachment at 16.)** Petitioner’s argument
is based on the testimony by the gang expert regarding a hypothetical question related to the facts
of this case, and a question one of the jurors asked the parties to ask of the expert. The expert
testified as follows:

[The Witness:] . .. Gang life is like like (sic) a drug, if you will. It’s
something that it gives you a level of high, a sense of feeling and belonging and

power, respect from other people. And there is only one way to get that. Well,

% See id. at 639 (finding Doyle error harmless in part because the prosecutor’s questions were infrequent in long
trial and “the State’s evidence of guilt was, if not overwhelming, certainly weighty.”).

% Respondent argues that this claim is procedurally barred in light of the California Court of Appeal’s denial of the
claim with citations to In re Robbins, 18 Cal.4th 770, 779 (1998); In re Harris, 5 Cal.4th 813, 829 (1993); and In re
Dixon, 41 Cal.2d 756, 759 (1953). (Answer at 66-71.) In the interest of judicial economy, this Court will address
Petitioner’s claims on the merits rather than perform the procedural default analysis. See Franklin v. Johnson, 290
F.3d 1223, 1232 (9th Cir. 2002) ("Procedural bar issues are not infrequently more complex than the merits issues
presented by the appeal, so it may well make sense in some instances to proceed to the merits if the result will be the
same.").
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there’s several ways. One of them is to be a member of the gang. To be a
member of the gang, you got to earn respect within the gang. You got to be
commit (sic) crimes or be initiated into the gang to earn this level of high.

The other way is to get a pass. And people get passes. For example,
family members or friends in the neighborhood or girlfriends get passes to share
in this gang lifestyle.

It appears to me that this person who has money in his pockets all the time
and is known, has ties to the music industry, that would be something somebody
(sic) that the Rolling 40’s or any gang would be likely to get a pass to hang out
with them in their gang and enjoy the gang lifestyle.

But my experience that | know as a pass can be revoked at any time for
any reason. And that’s something that most likely happened with this person. His
pass was revoked.

[Defense Counsel]: Objection. That’s a conclusion. That’s not a part of
the hypothetical. Motion to strike.

The Court: | will sustain that, and we will strike that, just that portion,
from the record. Go ahead. You can continue, officer.

The Witness: Okay. So like | was saying before, passes can be revoked at
any time. So it doesn’t surprise me that he would be a victim of a crime, even
though he was at one point liked within the community.

(4 RT at 1841-42.)

Following the expert’s testimony, a juror requested that the trial court ask the expert
whether Petitioner “(or someone at his level) could revoke [the victim’s] ‘pass’ on his own or
would he need approval of higher leaders?” (CT at 91.) In response to the juror’s question, the
prosecutor engaged the expert in the following questioning:

By [The Prosecutor]:

Q Officer, you testified on direct examination regarding a gang member

being able to revoke a pass of someone who at previous occasions may have been

-36- Pet. App. A046
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allowed to travel freely within the gang territory?

A Yes.

Q Basically? Okay. Could a person of Mr. Davis’ level -- and you
testified you considered him a low-level leader -- of his level revoke an
individual’s pass, so to speak, or would he require approval from someone on a
higher level?

A He has enough influence within the gang to be able to make a decision
like that on his own. More than likely, he may confer with other gang members.

(4 RT at 1859-60.)
2. Legal Standard.

The Sixth Amendment guarantees to criminal defendants a fair trial by impartial and
indifferent jurors. U.S. Const. amend. VI; Irvin v. Dowd, 366 U.S. 717, 722, 81 S. Ct. 1639, 6 L.
Ed. 2d 751 (1961). A criminal defendant also is entitled to a jury that reaches a verdict only on
the basis of evidence produced at trial.”®® The introduction of prejudicial extraneous influences
into the jury room constitutes misconduct which may result in the reversal of a conviction.*®

No “bright line test exists to assist courts in determining whether a petitioner has suffered
prejudice from juror misconduct.”®" The key question is whether the constitutional violation

“had a substantial and injurious effect or influence in determining the jury’s verdict.”*

3. Analysis.

Petitioner appears to misunderstand the record. The trial court sustained an objection to
the expert’s conclusion that in this case Petitioner revoked the victim’s pass. The trial court did
not strike all of the expert’s testimony regarding the concept of a pass. Moreover, when the juror
proposed the additional question about whether someone of Petitioner’s status in the gang could
revoke a pass, the trial court allowed the prosecutor to ask the question and the expert to provide

an answer. Accordingly, the juror did not commit misconduct by considering information the

% Turner v. Louisiana, 379 U.S. 466, 85 S. Ct. 546, 13 L. Ed. 2d 424 (1965).

% parker v. Gladden, 385 U.S. 363, 364-65, 87 S. Ct. 468, 17 L. Ed. 2d 420 (1966).

%" Mancuso v. Olivarez, 292 F.3d 939, 950 (9th Cir. 2002).

% Brecht v. Abrahamson, 507 U.S. 619, 627, 113 S. Ct. 1710, 123 L. Ed. 2d 353 (1993).
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trial court had instructed him not to consider.

F. Ineffective Assistance of Appellate Counsel.

In Claim Seven, Petitioner claims his appellate counsel was ineffective for failing to raise
on direct appeal Petitioner’s claims of prosecutorial misconduct, ineffective assistance of trial
counsel, cumulative errors, and juror misconduct. (Attachment at 13.)

The Strickland standard also applies to claims of ineffective assistance of appellate
counsel based on the failure of counsel to raise particular claims on appeal.” A habeas
petitioner must show that, but for appellate counsel’s failure to raise the relevant claim(s), there
is a reasonable probability that the petitioner would have been successful on appeal. In the
absence of such a showing, neither Strickland prong is satisfied.'® Appellate counsel does not
have a constitutional duty to raise every non-frivolous issue a defendant requests.*® Counsel
“must be allowed to decide what issues are to be pressed.”**? Otherwise, the ability of counsel to
present the client’s case in accord with counsel’s professional evaluation would be “seriously
undermined.”*®® There is, of course, no obligation to raise meritless arguments on a client’s
behalf.’®* The weeding out of weaker issues is widely recognized as one of the duties of
effective appellate lawyers, and counsel is not deficient for failing to raise a weak issue.'® In
order to prove prejudice in this context, Petitioner must show that he probably would have been
successful on appeal but for appellate counsel’s errors.'® A court evaluating an ineffective
assistance of appellate counsel claim does not need to address both components of the test if the
petitioner cannot sufficiently prove one of them.'”’

As explained herein, the claims Petitioner argues his appellate counsel should have raised

on appeal lack merit. Accordingly, his appellate counsel was not ineffective for failing to raise

% Smith v. Robbins, 528 U.S. 259, 285, 120 S. Ct. 746, 145 L. Ed. 2d 756 (2000).
100 See Pollard v. White, 119 F.3d 1430, 1435-37 (9th Cir. 1997).

191 Jones v. Barnes, 463 U.S. 745, 751, 103 S. Ct. 3308, 77 L. Ed. 2d 987 (1983).
102
Id.

103 H

104 See Strickland, 466 U.S. at 687-88 (requiring a showing of deficient performance as well as prejudice).
195 Miller v. Keeney, 882 F.2d 1428, 1434 (9th Cir. 1989).

106 |d. at 1434 n.9.

17 See Strickland, 466 U.S. at 697.
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them on appeal.'%®

G. Cumulative Error.

Finally, in Claim Eight, Petitioner argues the cumulative impact of all the trial errors
alleged violated Petitioner’s rights to due process and a fair trial. (FAP at 5C; Attachment 14-
15))

“The cumulative effect of multiple errors can violate due process even where no single
error rises to the level of a constitutional violation or would independently warrant reversal.”*%
Here, however, this Court has found only that the Doyle claim Petitioner includes in Claim Six
might present a meritorious claim of constitutional error, albeit a harmless error. Because this
would amount to a single constitutional error, there are no errors to accumulate.**°

VII.
RECOMMENDATION

IT THEREFORE IS RECOMMENDED that the District Court issue an Order: (1)

approving and accepting this Report and Recommendation; and (2) directing that Judgment be

entered denying the First Amended Petition and dismissing this action with prejudice.

DATED: __ February 16, 2016 AWM W—

HONORABLME LOYISE A. LAMOTHE
United States Magistrate Judge

108 |d. at 687-88.

199 parle v. Runnels, 505 F.3d 922, 927 (9th Cir. 2007) (citing Chambers v. Mississippi, 410 U.S. 284, 93 S. Ct.
1038, 35 L. Ed. 2d 297 (1973)).

110 See Hayes v. Ayers, 632 F.3d 500 (9th Cir. 2011) (“Because we conclude that no error of constitutional
magnitude occurred, no cumulative prejudice is possible.”).
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Defendant Jovan William Davis appeals from his convictions for attempted
premeditated murder and second degree robbery. both committed for the benefit of a
criminal street gang.! He contends: (1) the convictions of the substantive charges and
gang enhancement were not supported by substantial evidence; (2) reversal of the gang
enhancement warrants reversal of the convictions of the substantive charges; (3) the gang
expert testified beyond the permissible scope of an expert; (4) admitting a videotape into
evidence was error; and (3) consecutive sentences on the attempted murder and robbery
counts violated section 634. We stay the sentence on the robbery count and otherwise

affirm.

FACTUAL AND PROCEDURAL BACKGROUND

It is undisputed that on March 12, 2009, defendant shot Thomas M. in the neck at
close range, immediately paralyzing Thomas from the neck down. Our summary of the
facts is limited to those relevant to the only disputed issues: whether there was
substantial evidence of intent and premeditation, a taking by force or fear, and of the

gang enhancement, and whether section 654 applies.

A. The People’s Case

Viewed in accordance with the usual rules on appeal (People v. Virgil (2011)
51 Cal.4th 1212, 1263 (Virgil)), the evidence established that in March 2009, defendant
lived on the 4600 block of South Wilton Place, which was within the territory claimed by

1 Defendant was charged with the attempted premeditated murder and second

degree robbery of Thomas M. Enhancements for personal gun use causing great bodily
injury and committing the offenses for the benefit of a criminal street gang were also
alleged. A jury convicted defendant as charged and found true the enhancements.
Defendant was sentenced to 40 years to life on count one (15 years to life for attempted
murder, plus a consecutive 25 years to life for the gun use enhancement), plus a
consecutive 38 years to life on count two (3 years for second degree robbery, plus a
consecutive 25 years to life for the gun use enhancement, plus 10 years for the gang
enhancement). He timely appealed.

All undesignated code references are to the Penal Code.

2
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the criminal street gang known as the Rolling 40°s; defendant was a member of the
Rolling 40°s and his moniker was “Cheddar Bob.”? Clive Usher was also a member of
the Rolling 40°s and lived across the street from defendant. Thomas, the victim, was
familiar with the 4600 block of South Wilton Place because his grandmother lived there
and because his job as a promoter for clients such as rappers Ice Cube and Tupac Shakur
and boxing champion Floyd Mayweather. often brought him into the neighborhood.
Thomas was not a gang member but was friends with members of the Rolling 40°s,
including Usher and defendant’s uncle. It was not unusual for Thomas to be carrying
between $500 and $1,000 in cash.

On March 12, 2009, after visiting Usher at his home, Thomas was walking back to
his car when defendant called out to Thomas from his front porch and asked Thomas for
a ride to his girlfriend’s home a few blocks away. Unaware that defendant was going to
that location to get a gun, Thomas agreed. When they arrived, Thomas acquiesced to
wait for defendant to bring him back to Wilton Place. While waiting, Thomas turned his
car around and pulled over. Defendant came back within a few minutes and sat in the
front passenger seat of Thomas’s car. Without saying anything, defendant pulled a silver
firearm from somewhere on his right side. aimed it at Thomas’s head and fired. shooting
Thomas once in the neck and immediately paralyzing him.? Still conscious, Thomas
watched as defendant went through Thomas’s pockets and removed $140. comprised of
one $100 bill and two $20 bills, from Thomas’s right front pants pocket. Afier putting
the money into his own pants pocket. defendant got out of the car. closed the car door and
ran north towards 48th Street. For 20 minutes, Thomas sat in his car gasping for air
while cars drove past. Eventually someone stopped. saw Thomas’s condition and called

for help. In response to questions. Thomas told paramedics. “Cheddar Bob {rom 40 shot

- A gang expert testified that “Cheddar™ is a slang term for money.
3 A ballistic expert testified that holes and gun residue on a blood-stained sweatshirt
found in defendant’s car suggest the gun was fired through the sweatshirt. Thomas was
adamant that the gun did not fire accidentally: defendant drew the gun. aimed and fired at
Thomas.
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me.” Thomas repeated the accusation to a police officer. Thomas spent two weeks in the
hospital and seven months at Rancho Los Amigos Rehabilitation Center. He is now able
to move only his left hand.

Los Angeles Police Officer Ara Hollenback and her partner were the first officers
on the scene. Thomas was already in the ambulance when he told Hollenback that
Cheddar Bob shot him; when Hollenback asked why, Thomas said, “I don’t know why. I
was just dropping him off.” Defendant was arrested later that night. The arresting
officers found a clear plastic baggy and about $2.850 in cash (including thirteen
$100 bills and some $20 bills) on defendant’s person; from inside defendant’s car, they
recovered a Yankees baseball cap, a cell phone and a blood-stained sweatshirt. Officers
searching defendant’s home found a black backpack containing a fully loaded blue steel
357 Smith & Wesson.*

Thomas was in a coma for several days. On March 17 or 18, 2009, he was well
enough to be briefly interviewed by Detective Mark Cleary. But Cleary had to read
Thomas’s lips because a tracheotomy and breathing tube made it difficult for Thomas to
speak. Because of his precarious physical condition, Cleary did not ask Thomas details
about the shooting. From a photographic six-pack lineup. Thomas identified defendant as
his assailant. In an interview a few days later, Thomas said that defendant used a gray
.25-caliber semiautomatic pistol. By March 24, Thomas’s condition had improved and
he was able to speak. Cleary videotaped an interview in which Thomas once again
identified defendant as the person who shot and robbed him. For the first time. Thomas
mentioned that defendant took money out of Thomas’s pocket after shooting him.

In April 2009, DNA testing established that it was Thomas’s blood on the
sweatshirt found in defendant’s car. A warrant for defendant’s arrest was issued

(defendant had been released from custody because, with Thomas in a coma and without

4 Defendant testified that his aunt and uncle lived in the house on South Wilton

Place where the backpack was found. Defendant used to live with his mother and
siblings in the house behind his aunt and uncle’s house, but in March 2009 defendant was
living with his girlfriend and her two children somewhere else entirely.
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the DNA results, there had not been enough evidence to hold him) and on April 15.

defendant was arrested in Indiana: he voluntarily returned to California.

B. The Defense Case

Defendant testified he joined the Rolling 40°s when he was 13 years old. got his
gang tattoos when he was 14 or 15 vears old and was still active when he was 16 vears
old. But by 2008, he was no longer in the gang. When asked about a DVD showing him
flashing gang signs at a Rolling 40°s party in April 2008, defendant admitted attending
the party, explaining that he continued to “associate™ with gang members in 2008; he
maintained that he was not flashing gang signs, just twisting his wrist while dancing. In
March 2009, defendant lived with his girlfriend and her two children on Garthwaite
Avenue. On March 12, 2009, defendant drove to his uncle’s home on South Wilton Place
to watch a basketball game. While there, a friend called defendant and asked him to help
dispose of a gun. Defendant agreed to help but did not want to drive his own car because
he was afraid if stopped by the police and found in possession of a gun, he would go to
prison. So when defendant saw Thomas, he asked Thomas to give him a ride to pick up
the gun and then bring him back. Thomas agreed. While Thomas waited in the car,
defendant got the gun from his friend. Defendant noticed that the hammer was cocked.
but he did not know how to uncock it so he just put the gun in his sweatshirt pocket in the
cocked position. As defendant was opening the passenger door of Thomas’s car. he felt
the gun slipping out of his pocket. When defendant grabbed for the gun. it accidentally
discharged a single shot. Defendant was not hit but he got into the car to check Thomas’s
condition: defendant thought Thomas was dead because Thomas did not respond to
defendant calling his name or shaking him. Panicked. defendant ran back to his uncle’s
home on South Wilton Place to ask his advice. Defendant threw the gun into a trash can
behind the house. Unable to find his uncle. defendant got into his own car and drove
away. He was stopped by police a few blocks away. Defendant falsely told the police he
had nothing to do with the shooting. The gun police later found in the backpack at his

uncle’s house was not the gun that accidentally shot Thomas. Defendant testified that he
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had no reason to shoot Thomas, whom he considered a friend and a friend of the family.
The shooting was an accident, which has caused difficulties for defendant and his whole

family. He did not take any money out of Thomas’s pockets.

C. Gang Expert Evidence

Los Angeles Police Officer John Flores testified as an expert on gangs, in
particular the Rolling 40°s, which is affiliated with the Crips gang. The term “40°s”™
refers to the numbered blocks the gang claims as its territory: the area between King
Boulevard on the north, 49th or 50th Street on the south, the 110 Freeway on the east and
Crenshaw Boulevard on the west. The Rolling 40°s is divided into four cliques: the Dark
Side, Park Side, Original Western and Avenues. The primary activities of the Rolling
40°s are narcotics sales, firearm possession, robbery, extortion, murder, attempted murder
and driveby shootings. Membership in a gang is for life and members rise in the gang
hierarchy by “putting in work,” in other words, committing crimes. The more violent the
crime, the more respect it engenders from other gang members for the perpetrator and the
more nongang members are intimidated by the gang. It is this intimidation of nongang
members that allows gangs to operate without getting caught. Flores was familiar with
defendant as ka self-admitted member of the Rolling 40’s Avenues clique. Defendant used
the moniker “Cheddar Bob” and had various tattoos that signified his membership in the
Rolling 40’s. Flores obtained a copy of a video of defendant at a Rolling 40°s “Hood
Day” party in April 2008. This videotape was played for the jury. Defendant can be seen
making hand signs associated with the Rolling 40°s. Based on a hypothetical using the
facts of this case, Flores testified that he believed the crimes were committed for the
benefit of the Rolling 40°s gang. Flores based his opinion on the “ambush” like manner
in which the crimes were committed — asking someone known to carry large amounts of
cash to drive defendant to a location where defendant intended to acquire a gun, when
defendant has his own car available. Flores conceded that if the shooting was an

accident, it would not be gang related.
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DISCUSSION
A No Error In Admission of Expert Testimony

Defendant contends the trial court prejudicially erred in allowing the gang expert
to testify bevond the permissible scope of an expert. As we understand his argument, it is
that the expert’s answers to hvpothetical questions that incorporated the facts of this case
amounted to an inadmissible opinion about defendant’s subjective knowledge and intent.
An identical contention was recently rejected by our Supreme Court in People v. Vang
(2011) 52 Cal.4th 1038 (Vang), which was still under review at the time of briefing.

We review the trial court’s admission of expert testimony for abuse of discretion.
(People v. Lindberg (2008) 45 Cal.4th 1, 45.) It is well settled that expert testimony is
admissible to establish the elements of a gang enhancement allegation. (Evid. Code,

§§ 720, subd. (a), 801, subd. (a); Vang, supra, 52 Cal.4th at p. 1044; People v. Gardeley.
(1996) 14 Cal.4th 605, 617 (Gardeley), People v. Ferraez (2003) 112 Cal.App.4th 925,
930.) In Vang, our Supreme Court recently approved use of hypothetical questions that
tracked the facts of the case to elicit testimony from a gang expert. However, the court
reaffirmed the long standing rule that precludes an expert from testifying “whether the
specific defendants acted for a gang reason . . .." (Vang, at p. 1048.)

Here, the gang expert testified, based on a hypothetical question that tracked the
facts of the case, that the hypothetical shooting and robbery were committed for the
benefit of the gang. He explained, “gang members use tactics to commit crimes. What
you described to me sounds like an ambush. He was being set up. [f]] And typically,
gang members, they sometimes — well, they don’t want to be caught with guns [in] their
possession, so many times other people hold their guns for them. like girlfriends that are
not on probation or that police will not be looking in their house for guns. [¥4] So the
gang member asks this person to drive him to the location. probably where his gun is at.
He goes and gets the gun. Knowing that this person is known to carry hundreds of
dollars on his person. that 1s very tempting to a gang member. It's easy money. where

$140. even though that does not sound like a lot. it could take a person a day working a
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job to earn that, where a gang member can make that in a matter of seconds. [f] Gang
member comes out, shoots that person, and takes his money. He can - because doing an
act like that. it will enhance his status within a gang. It’s a very violent act. It will have
other gang members respect him more, and that will in turn benefit the gang, because the
gang member or the gang would like to have the members of its gang that are violent and
respected by other people.” The expert in this case did not improperly testify regarding

defendant’s intent, and defendant has not shown any error in the form of the question.

B. Admission of the Videotape Was Not Error

Defendant contends the trial court erred in admitting, during the prosecutor’s
rebuttal, the videotape of defendant attending an April 2008 Rolling 40°s Hood Day
party. He argues it was improper impeachment evidence inasmuch as defendant admitted
attending the party. We disagree.

We review a trial court’s admission of evidence for abuse of discretion. (People v.
Garcia (2008) 168 Cal.App.4th 261, 274-275.) In People v. Roberts (2010)

184 Cal.App.4th 1149 (Roberts), two codefendants were convicted of conspiracy to
commit murder and a gang enhancement was found true. At trial, one defendant denied
being a gang member and the other claimed he had friendly relations with members of
the rival gang so would not have sought to kill them. Over the defendants’ Evidence
Code section 352 objection, the trial court admitted photographs of them and others
wearing gang colors, showing gang signs, displaying weapons and visiting grave sites of
murdered fellow gang members. On appeal, the defendants argued that the testimonial
evidence of their connection to the gang rendered the challenged evidence more
prejudicial than probative. (Roberts, at pp. 1191-1192.) The appellate court found no
abuse of discretion in admitting the challenged evidence.

Here, defendant denied being a member of the Rolling 40°s at the time of the
shooting. Although he admitted attending the Rolling 40’s party in April 2008, he denied
he did so as an active gang member. The videotape showing defendant making gestures

that look like gang signs was thus probative of defendant’s credibility when he said he

8

Pet. App. A0O60



was no longer a gang member in April 2008. which in turn was probative of the
credibility of his denial that he was an active gang member in March 2009. The record
shows that the trial court in this case. like the trial court in Roberts. was aware of its
discretion to exclude the tape under Evidence Code section 352 and carefully considered
its probative value, concluding that it was more probative than prejudicial. We find no

abuse of discretion in that finding.

C. Sufficiency of the Evidence

Defendant challenges the sufficiency of the evidence to support the attempted
murder and robbery convictions, as well as the gang enhancement. We find substantial
evidence supports conviction of both the substantive offenses and the gang enhancement.

The standard of review for a sufficiency of the evidence claim is well settled. We
must determine ¢ “whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.” [Citations.] We examine the record to determine “whether
it shows evidence that is reasonable, credible and of solid value from which a rational
trier of fact could find the defendant guilty beyond a reasonable doubt.” [Citation.]
Further, “the appellate court presumes in support of the judgment the existence of every
fact the trier could reasonably deduce from the evidence.” [Citation.] This standard
applies whether direct or circumstantial evidence is involved. “Although it is the jury’s
duty to acquit a defendant if it finds the circumstantial evidence susceptible of two
reasonable interpretations. one of which suggests guilt and the other innocence. it is the
jury. not the appellate court that must be convinced of the defendant’s guilt beyond a
reasonable doubt. [Citation.] * “If the circumstances reasonably justify the trier of fact’s
findings. the opinion of the reviewing court that the circumstances might also reasonably
be reconciled with a contrary finding does not warrant a reversal of the judgment.” =~
[Citation.]” [Citation.]” (Virgil, supra. 51 Cal.4th at p. 1263.) The uncorroborated

testimony of a single witness is sufficient to support a conviction unless the testimony is
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physically impossible or inherently improbable. (People v. Canizalez (2011)

197 Cal.App.4th 832, 843, citing People v. Scort (1978) 21 Cal.3d 284, 296.)

1. Substantial Evidence of Intent to Kill and Premeditation

Defendant contends there was insufficient evidence of intent to kill and
premeditation. He argues that Thomas’s “credibility was suspect™ because he did not
mention the robbery the first few times he spoke to police, the physical evidence showed
that the gun was fired from inside defendant’s pocket, and there was no evidence of
planning or motive. We disagree.

“Firing a gun toward a victim at a close range in a manner that could have inflicted
a mortal wound had the bullet been on target supports an inference of intent to kill.”
(People v. Ramos (2011) 193 Cal.App.4th 43, 48.) “An intentional killing is
premeditated and deliberate if it occurred as the result of preexisting thought and
reflection rather than unconsidered or rash impulse.” (People v. Stitely (2005) 35 Cal.4th
514. 343.) Known as the “4nderson factors,” three types of evidence are generally relied
upon to support a finding of premeditation and deliberation: (1) planning activity.

(2) motive, and (3) manner of killing. (People v. Welch (1999) 20 Cal.4th 701, 758
(Welch), citing People v. Anderson (1968) 70 Cal.2d 15, 26-27 (Anderson).)® Typically,
a finding of premeditation is supported by substantial evidence when there is evidence of
all three types, extremely strong evidence of planning, or evidence of motive and manner
of killing. (Welch, at p. 758.)

Here, the record contains substantial evidence from which a reasonable juror could
find intent to kill and premeditation. Thomas’s testimony that defendant aimed a gun at
Thomas’s head and fired at close range in a manner that would have been fatal had the
bullet been on target supports an inference of intent to kill. The premeditation finding is
supported by extremely strong evidence of planning (it could reasonably be inferred that

defendant lured Thomas to a place where he was alone in his car and where defendant

5 Welch was overruled on another point in People v. Blakeley (2000) 23 Cal.4th 82.
91.
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could get access to a firearm); and manner of attempted killing (at close range. defendant
aimed and fired at Thomas). This evidence of planning and manner of attempted killing
was sufficient to support the finding of premeditation. That there was conflicting
evidence which might also be reconciled with contrary findings does not warrant

reversal. (Virgil, supra. 51 Cal.4th at p. 1263.)

2. Substantial Evidence of Taking by Force or Fear

Defendant contends the conviction for second degree robbery is not supported by
substantial evidence. He argues that Thomas’s testimony that defendant took a $100 bill
and two $20 bills from Thomas’s pocket is inherently improbable and physically
impossible because Thomas’s foot would necessarily have slipped off the brake if this
occurred. First, we note that there was no evidence of where Thomas’s foot was when he
was found by paramedics — on or off the brake. Second, even assuming Thomas’s foot
was still on the brake. defendant’s assertion that rifling through the pockets of a
paralyzed person would necessarily have pushed that person’s foot off the brake is not
supported by any evidence. Third and finally, any conflicts between the physical
evidence and Thomas’s testimony were for the jury to resolve. (Virgil, supra, 51 Cal.4th

atp. 1263.)

3. Substantial Evidence of the Gang Enhancement

Defendant contends the gang enhancement was not supported by substantial
evidence. He argues that defendant’s membership in the Rolling 40°s was insufficient to
establish that the crimes were committed for the benefit of the gang and with the specific
intent to promote. further or assist in any criminal conduct by gang members. We
disagree.

Section 186.22 is a provision of the California Street Terrorism Enforcement and
Protection Act of 1988. also known as the STEP Act. (People v. Castenada (2000)

23 Cal.4th 743. 744-745.) When the charged offenses occurred in 2009, the statute read

in part as follows: “(a) Any person who actively participates in any criminal street gang
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with knowledge that its members engage in or have engaged in a patiern of criminal gang
activity, and who willfully promotes, furthers, or assists in any felonious criminal
conduct by members of that gang, shall be punished by imprisonment . . .. []]
(b)(1) . .. [Alny person who is convicted of a felony committed for the benefit of. at the
direction of, or in association with any criminal street gang, with the specific intent to
promote, further, or assist in any criminal conduct by gang members, shall. upon
conviction of that felony, [be punished] in addition and consecutive to the punishment
prescribed for the felony or attempted felony of which he or she has been
convicted. .. .6

Violation of section 186.22, subdivision (a) is a substantive offense, the gravamen
of which is participation in the gang itself. (People v. Ngoun (2001) 88 Cal.App.4th 432,
436.) Violation of subdivision (b)(1) results in an enhanced sentence. The scienter
element of the substantive offense and the enhancement are essentially the same: intent
to promote, further, or assist in any criminal conduct by gang members. The
enhancement has the additional element that the crime to which the enhancement is
attached must be gang-related. (People v. Galvez (2011) 195 Cal.App.4th 1253, 1260
(Galvez); see also People v. Albillar (2010) 51 Cal.4th 47, 56 (Albillar) [distinguishing
between the criminal street gang enhancement and substantive offense].) Thus, for the
enhancement to be found true, two prongs must be met. First, there must be evidence
from which it is reasonable to infer that the underlying felony was “comimitted for the
benefit of, at the direction of, or in association with any criminal street gang.” Second,
there must be evidence that the defendant had “the specific intent to promote, further, or
assist in any criminal conduct by gang members.” (Gardeley, supra, 14 Cal.4th at
pp. 615-616.) At issue here is whether, when a defendant acts alone to shoot and rob a
victim, both prongs of the enhancement can be met. We answer the questions in the

affirmative.

6 Section 186.22 has since been amended, but there have been no changes to
subdivisions (a) and (b)(1).
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a. For the Benefit of Anyv Criminal Street Gang

The first prong. requiring evidence from which it can reasonably be inferred the
underlying felony was gang-related. can be satisfied by expert testimony. “Expert
opinion that particular criminal conduct benefited a gang by enhancing its reputation for
viciousness can be sufficient to raise the inference that the conduct was “committed for
the benefit of . . . a[] criminal street gang” within the meaning of section 186.22(b)(1).”
(Albillar, at p. 63; Vang, supra, 52 Cal.4th at p. 1048.)

In Albillar, each of three gang members (twin brothers and their cousin) took turns
raping the victim while the other two held her down. All three were convicted of various
sex crimes as well as active participation in a criminal street gang (§ 186.22, subd. (a)).)
Section 186.22, subdivision (b)(1) enhancements were also found true. (Albillar, supra,
51 Cal.4th at p. 54.) Our Supreme Court found the evidence sufficient to establish that
the sex crimmes were gang-related in two ways: (1) they were committed in association
with the gang and (2) they were committed for the benefit of the gang. (/d. at p. 60.)
That the crimes were committed for the benefit of the gang was supported by a gang

[13NY

expert’s testimony that *“ ‘[wJhen three gang members go out and commit a violent brutal
attack on a victim, that’s elevating their individual status, and they re receiving a benefit.
They're putting notches in their reputation. When these gang members are doing that. the
overall entity benefits and strengthens as a result of it.” Reports of such conduct ‘rais|e]
the [] level of fear and intimidation in the community.” ™ (/d. at pp. 63, 71.)

Here. that the crimes benefited a criminal street gang can reasonably be inferred
from the evidence that defendant was a member of the Rolling 40°s criminal street gang.
he committed the crimes in territory claimed by the Rolling 40°s. and the gang expert’s
testimony that crimes such as occurred here are intended to benefit the gang by enhancing
its reputation for viciousness. which gang members believe garners respect from the
community. Thus. there was substantial evidence of the ~“benefit of " element of the

enhancement.
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b. Specific Intent to Promote/Further/Assist

To meet the second prong, there must be evidence from which it is reasonable to
infer the defendant committed the underlying offense with the specific intent to promote,
further or assist in any criminal conduct by gang members. (§ 186.22, subd. (b): 4/billar,
supra, 51 Cal.4th at p. 64.) “ ‘In common usage, ‘promote’” means to contribute to the
progress or growth of; ‘further’ means to help the progress of; and “assist’ means to give
aid or support. (Webster's New College Dict. (1995) pp. 885, 454, 68.)" (People v.
Ngoun, supra, 88 Cal.App.4th at p. 436 [construing § 186.22, subd. (a)].)

The “any criminal conduct by gang members” element of the second prong can be
satisfied by evidence that the defendant committed the underlying crime to
promote/further/assist in some other crime by gang members. For example, in People v.
Margarejo (2008) 162 Cal.App.4th 102 (Margarejo), the court affirmed a gang
enhancement found true on the substantive offense of being a felon in possession of a
firearm. The court concluded evidence that, instead of throwing the gun away the
defendant gave it to another gang member constituted substantial evidence of the
enhancement. The court explained, “The jury fairly could infer his goal was to preserve
the gun for the gang’s future use.” (Margarejo, at p. 111.) But there is no requirement
that the criminal conduct the defendant specifically intends to promote/further/assist be
other than that upon which the substantive crime is based. (4/billar, supra, 51 Cal.4th at
p. 66.) For example, in People v. Hill (2006) 142 Cal.App.4th 770 (Hill), the court
affirmed a gang enhancement on a conviction for making criminal threats, reasoning that
the defendant’s own criminal conduct in making the criminal threat qualified as “any
criminal conduct by gang members.” (/d. at p. 774.) Evidence from which it is
reasonable to infer that the underlying felony was committed to promote/further/assist the
gang in the “maintenance of gang respect,” can satisfy the promote/further/assist element.
(See People v. Salcido (2007) 149 Cal.App.4th 356, 368 (Salcido) [construing § 186.22,
subd. (a)].) |
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The promote/further/assist element is most often satisfied by evidence that the
defendant committed the crime with other known gang members. From evidence the
defendant “intended to and did commit the charged felony with known members of a
gang. the jury may fairly infer that the defendant had the specific intent to promote.
further. or assist criminal conduct by those gang members.” (4/billar, supra. 51 Cal.4th
at p. 68.) But it can also be satisfied by evidence that the defendant perpetrated a felony
alone or with other non-gang members.” Four cases are instructive: In re Frank S.
(2006) 141 Cal.App.4th 1192 (Frank S.); Hill, supra. 142 Cal.App.4th 770. Margarejo,
supra, 162 Cal.App.4th 102: and People v. Sanchez (2009) 179 Cal. App.4th 1297
(Sanchez).

In Frank S., the earliest of the four cases, the court found insufficient evidence to
support a gang enhancement on a finding the minor possessed a concealed dirk or dagger
where there was no evidence that the minor was in gang territory, had gang members
with him or had any reason to expect to use the knife in a gang-related offense.

(Frank S., supra, 141 Cal.App.4th at p. 1199.) In Hill, the making criminal threats
conviction and gang enhancement were based on evidence that after a fender-bender, the
victim admonished the defendant to look where he was going; the defendant referenced
his gang and accused the victim of disrespecting him, then lefi the scene but returned
with a gun and threatened to shoot the victim: a gang expert testified that in gang culture
taking action when one feels disrespected is important; defendant’s conduct benefited the
gang by showing that there were consequences to disrespecting a gang member. The
court found the evidence sufficient to establish the promote/further/assist element of the
enhancement. reasoning that the defendant was assisting himself in committing the
underlving felony. (Hill, supra, 142 Cal.App.4th at p. 774.) In Margarejo. the court

found evidence the defendant gave the gun to another gang member. instead of throwing

7 The issue of whether section 186.22 can apply to a gang member acting alone is

currently before our Supreme Court. (People v. Rodriguez. review granted Jan. 12, 2001.
S187680: People v. Gonzales. review granted Dec. 14. 2011. S197036: and People v.
Cabrera. review granted March 23. 2011. S189414.)

1
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it away, was sufficient to support the promote/further/assist element because it showed
the defendant’s intention to preserve the gun for future use by the gang. (Margarejo,
supra, 162 Cal.App.4th at p. 111.) And in Sanchez, the court found the defendant gang
member’s commission of a robbery with a non-gang member accomplice satisfied the
promote/further/assist element, reasoning that a “gang member who perpetrates a felony
by definition also promotes and furthers that same felony.”™ (Sanchez, supra,

179 Cal.App.4th at p. 1307.)

Frank S. is distinguishable from this case because here there was evidence the
crimes occurred in territory claimed by defendant’s gang. As in Margarejo, in this case
there was evidence from which it could reasonably be inferred that the gun defendant
acquired while Thomas waited in the car was a gang gun. Under the reasoning of the
court in Sanchez, by committing the shooting and robbery, defendant by definition also
promoted and furthered those same felonies by a gang member — himself. And under the
reasoning of Salcido, supra, 149 Cal.App.4th at page 368, from the gang expert’s
testimony and the evidence that the unusually vicious crimes were committed in broad
daylight, in territory claimed by defendant’s gang, it is reasonable to infer that defendant
committed the crimes to promote/further/assist the gang in the “maintenance of gang
respect,” fear and intimidation. The absence of evidence that the defendant harbored
some personal animosity towards the victim, who by all accounts was a popular figure in
the neighborhood, is consistent with an inference that defendant was motivated by a
desire to promote and further his own and the gang’s reputation for viciousness. Thus,
we conclude that substantial evidence supported the finding that defendant committed the
crimes for the benefit of the gang, and with the specific intent to promote, further, or
assist in any criminal conduct by gang members.

Inasmuch as we affirm the gang enhancement, we need not address defendant’s
related contention that reversal of the gang enhancement undermines the validity of the

convictions on the substantive offenses.
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D. Section 654

In a supplemental brief, defendant contends imposition of consecutive sentences
on the attempted murder and robbery counts violated section 654. He argues the crimes
arose from a single course of conduct and therefore could not be separately punished.?
We agree.

Section 654, subdivision (a) precludes multiple punishments for a single act or
indivisible course of conduct. Whether a course of conduct is divisible and therefore
punishable under more than one statute depends on the intent and objective of the
defendant. (People v. Hairston (2009) 174 Cal.App.4th 231, 240.) If the defendant had
multiple or simultaneous objectives, he or she may be punished for each violation in
pursuit of each objective. But if one offense was merely the means of accomplishing the
other offense, the defendant harbored a single intent and therefore may be punished only
once. (Ibid.; Galvez, supra, 195 Cal.App.4th at pp. 1262-1263.) Whether the defendant
had more than one objective is a factual question, trial court determination of which will
not be reversed on appeal unless unsupported by the evidence. (Hairston, supra, at
p. 240.) Because this factual question is not an eilement of the offense, it may be
established by a mere preponderance of the evidence. (See, e.g., People v. Harris (2009)
171 Cal. App.4th 1488. 1497-1498 [not true finding on enhancement does not preclude
trial court from redetermining the issue for Proposition 36 purposes]; People v. Lewis
(1991) 229 Cal.App.3d 259, 264 [not true finding on weapon-use enhancement did not
preclude trial court from considering weapon use as a reason to impose consecutive
sentences].) “We review the trial court’s determination in the light most favorable to the
respondent and presume the existence of every fact the trial court could reasonably

deduce from the evidence.” (People v. Jones (2002) 103 Cal.App.4th 1139, 1143.) If the

8 Defendant’s failure to object on section 654 grounds in the trial court does not

constitute a waiver or forfeiture of the issue. because a court acts in excess of its
jurisdiction and imposes an unauthorized sentence when it erroneously stayvs or fails to
stay execution of a sentence under section 634. (People v. Scotr (1994) 9 Cal.4th 331.
354.1n. 17: People v. Bui (2011) 192 Cal.App.4th 1002. 1013. fn. 13 (Bui).)
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court makes no express section 654 finding. a finding that the crimes were divisible and
thus subject to multiple punishments is implicit in the judgment and must be upheld if
supported by substantial evidence. (People v. Lopez (2011) 198 Cal. App.4th 698, 717.)

Where a murder (or attempted murder) is committed to facilitate a robbery,
section 654 generally precludes separate terms for each such “indivisible” offense. (Bui,
supra, 192 Cal.App.4th at p. 1015.) An exception to this general rule is an act of
“ ‘gratuitous violence against a helpless and unresisting victim,” ” which can be viewed
as not incidental to the robbery for section 654 purposes. (Bui, atp. 1016.) In Bui. for
example, section 654 did not preclude separate punishment for attempted murder and
robbery where the defendant continued to shoot the victim even after he fell to the floor.,
face down, unable to move. And in People v. Cleveland (2001) 87 Cal.App.4th 263, 271-
272, section 654 did not preclude separate punishments where the defendant repeatedly
hit the feeble, unresisting victim with a two-by-four, using far more force than necessary
to achieve the robbery.

Here, implicit in the imposition of separate sentences is a finding that defendant
had multiple objectives in shooting and robbing Thomas. We conclude no substantial
evidence supports this finding. Immediately after ﬁriﬁg a single shot, defendant rifled
through Thomas’s pockets without saying a word, taking the money he found there. The
only reasonable inference from this evidence is that defendant shot Thomas just once to
immobilize him so as to accomplish the fobbery. In other words, the shooting was
incidental to the robbery. That defendant could have used a less violent means to
accomplish his objective is not determinative. Because there is no evidence that
defendant had multiple criminal intents for counts one and two, sentence on count two

must be stayed.

DISPOSITION

The judgment of conviction is reversed only as to imposition of consecutive
sentences on counts one and two. The sentence imposed on count two is stayed, the stay

to become permanent upon completion of the sentence for attempted murder. As a result,
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the total sentence will be reduced to 40 years to life, comprised of 15 vears to life for
attempted murder. plus a consecutive 25 vears to life for the gun use enhancement. The
trial court is directed to prepare a new sentencing minute order and a new abstract of
judgment reflecting these changes and to send it to the Department of Corrections and

Rehabilitation. In all other respects, the judgment is affirmed.

RUBIN, ACTING P. J.
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People v. Jovan William Davis
B227566
FLIER, J., Concurring and dissenting opinion

I concur in the lead opinion except I respectfully dissent from part C.3. of the
Discussion. in which the lead opinion finds sufficient evidence to support the gang
enhancement. [ instead conclude that viewing the record in the light most favorable to
the prosecution, no rational trier of fact could have found defendant guilty of the gang
enhancement beyond a reasonable doubt.

Under Penal Code section 186.22, subdivision (b)(1), the prosecution was required
to prove defendant Jovan William Davis’s crimes were committed “for the benefit of, at
the direction of, or in association with any criminal street gang, with the specific intent to
promote, further, or assist in any criminal conduct by gang members . ..."1 “[TThe
Legislature included the requirement that the crime to be enhanced be committed for the
benefit of, at the direction of, or in association with a criminal street gang to make it
‘clear that a criminal offense is subject to increased punishment . . . only if the crime is
“gang related.” > [Citation.]” (People v. Albillar (2010) 51 Cal.4th 47, 60 (4/billar).)
The enhancement applies “when a defendant has personally committed a gang-related
felony with the specific intent to aid members of that gang.” (/d. at p. 68.) Mere gang
membership is insufficient to support the gang enhancement. (People v. Gardeley (1996)
14 Cal.4th 603, 623 (Gardeley), In re Frank S. (2006) 141 Cal.App.4th 1192, 1199
(Frank S.).) Because the prosecution failed to present evidence supporting either prong

required by section 186.22, subdivision (b)(1), I would reverse the gang enhancement.

1. Benefit of the Gang

The lead opinion concludes that the following constituted substantial evidence

defendant’s crimes were committed for the benefit of the gang: “defendant was a

1 All statutory citations are to the Penal Code.
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member of the Rolling 40°s criminal street gang. he committed the crimes in territory
claimed by the Rolling 40’s, and the gang expert’s testimony that crimes such as occurred
here are intended to benefit the gang by enhancing its reputation for viciousness, which
gang members believe garners respect from the community.” (Lead Opn.. ante. at p. 13.)

This evidence was insufficient.

A. Gang Membership

Our Supreme Court has made clear that gang membership is insufficient to support
the gang enhancement. (Gardeley, supra, 14 Cal.4th at p. 623.) Instead. “the record
must provide some evidentiary support, other than merely the defendant’s record of prior
offenses and past gang activities or personal affiliations, for finding that the crime was
committed for the benefit of, at the direction of, or in association with a criminal street
gang.” (People v. Martinez (2004) 116 Cal.App.4th 753, 762, italics omitted (Martinez).)
The fact that defendant was a member of the Rolling 40°s criminal street gang does not

show that the attempted murder and robbery were for the benefit of his gang.

B. Territory Claimed by Gang and Community Respect in Territory

The location of defendant’s crimes was irrelevant to the gang enhancement unless
it supported the inference that the crime was committed for the benefit of the gang. To
attempt to link the location to the gang, the lead opinion relies on Officer Flores’s
testimony that violent crimes enhance a gang’s reputation for viciousness, which gang
members believe garners respect from the community. Specifically. Flores testified that
having a violent gang member benefits the gang because the “gang would like to have the
members of its gang that are violent and respected by other people.”™ Flores also testified
that gang members commit crimes “within their regular community™ because it maintains
fear within the community and allows gang members to continue to commit crimes
without being caught.

Officer Flores’s unsupported testimony does not constitute substantial evidence.

(Gardelev. supra, 14 Cal.4th at p. 618 [""Like a house built on sand. the expert’s opinion
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is no better than the facts on which it is based’”].) Here, no facts in the record support
the inference that defendant, who was alone. was acting on behalf of the Rolling 40°s
criminal street gang, instead of on his own behalf, when he robbed and attempted to
murder Thomas. There was no evidence defendant flashed gang signs, announced his
gang. used a gun shared among gang members, shared the proceeds of the robbery with
the gang, acted at the instruction of the gang, or intimidated anyone in the community
during the instant crimes. Even the victim Thomas, who was familiar with gangs and
friends with members of the Rolling 40’s criminal street gang, did not claim the shooting
was related to defendant’s gang, testifying instead that “he didn’t know” why defendant
shot him.

Expert testimony supported by evidence that a crime benefits the gang because it
instills fear in the community constitutes substantial evidence to support a gang
enhancement. For example, in People v. Margarejo (2008) 162 Cal.App.4th 102
(Margarejo), the court found substantial evidence supported the finding that the
defendant’s flight from officers was for the benefit of his gang. In that case, as the
defendant fled from officers he made gang signs to pedestrians unaffiliated with any
gang. (Id. atp. 109.) An officer testified that “‘the Highland Park gang [uses]
intimidation and fear to create an air of terror in their communities, and by letting these
people know that despite the fact that he’s being pursued by the police, despite the fact
that his arrest is imminent, he’s still claiming that Highland Park gang is in charge of the
area. He’s creating an air for the common person, the average person on the street[,] of
fear and intimidation . . . .”” (/bid.)

Similarly, in Albillar, supra, 51 Cal.4th 47, the expert’s testimony of gang crimes
instilling fear in the community was supported. The expert testified that a gang rape
benefitted the gang because “‘[m]ore than likely this crime is reported as not three
individual[ly] named Defendants conducting a rape, but members of [Southside] Chiques
conducting a rape, and that goes out in the community by way of mainstream media or by
way of word of mouth. That is elevating [Southside] Chiques’ reputation to be a violent,

aggressive gang that stops at nothing and does not care for anyone’s humanity.”™ (/d. at
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p. 63.) In support of the expert’s testimony. there was evidence that the victim did not
want to tell anyone about the rape because ““she feared that since the suspects were gang
members they [would] come after her family.”™ (/d. at p. 53.) When she did report the
crime. the victim was threatened by another Southside Chiques gang member. (/bid.)
Thus, in A/billar testimony that the victim was afraid of reporting the crime and other
members of the defendants” gang were aware of the crime and actually threatened the
victim supported the expert’s conclusion.

In contrast to Margarejo and A/billar, there 1s no evidence here linking
defendant’s crimes to intimidation of community members. There was no testimony that
defendant made gang signs to Thomas or to persons in the community. Thomas was not
afraid to report the crime and immediately told police that defendant shot him. Nor was
there evidence that defendant’s fellow gang members were aware of defendant’s crimes
or in any manner benefitted from the crimes. This case is distinguishable from
Margarejo and Albillar because Officer Flores’s testimony that defendant’s crimes were
intended to benefit his gang by enhancing his gang’s reputation for viciousness, which in
turn garnered respect from the community was rank speculation, not substantial evidence.

Several cases support this conclusion. In People v. Ochoa (2009) 179 Cal.App.4th
650, 662, the court reversed a gang enhancement finding expert testimony that stealing a
car raises gang reputation in the community insufficient to support the enhancement. The
court explained that although the expert “testified that the carjacking could benefit
defendant’s gang in a number of ways. he had no specific evidentiary support for drawing
such inferences.” (/bid.) In People v. Ramon (2009) 175 Cal.App.4th 843. 851. the court
found expert testimony that a stolen vehicle could be used to spread fear and intimidation
insufficient to support gang enhancement. Similarly here. expert testimony that
defendant’s vicious crimes create intimidation in the neighborhood was insufficient to
support the gang enhancement. (See also Martinez. supra. 116 Cal.App.4th at p. 757
[reversing gang enhancement because auto burglary not connected to the defendant’s
gang activities].) Because the record is devoid of evidence that defendant’s crimes were

gang-related. the gang enhancement must be reversed. (Ochoa. supra. at p. 663 [“[a]n
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appellate court cannot affirm a conviction based on speculation, conjecture, guesswork.

or supposition™}].)

2. Specific Intent to Promote the Gang

The record also lacks support for the second prong of the gang enhancement — that
defendant had the specific intent to promote, further, or assist in criminal conduct by
gang members. To show intent, the prosecution was required to show defendant “had the
specific intent when he committed the [crimes] to ‘promote, further or assist” . . . gang
members who themselves were engaged in criminal conduct.” (/n re Daniel C. (2011)
195 Cal.App.4th 1350, 1359.) No evidence supported the inference that defendant was
motivated to promote criminal conduct by gang members. Because there was no
evidence defendant had the requisite specific intent, the gang enhancement must be
reversed. (/d. at pp. 1363-1364 [gang expert testimony that robbery furthered gang
because violent crime intimidates community insufficient to support gang enhancement];
Frank S., supra, 141 Cal.App.4th at p. 1199 [expert testimony without other substantial
evidence insufficient to support intent element of gang enhancement].)

None of the cases cited by the lead opinion are analogous. In contrast to
Margarejo, supra, 162 Cal.App.4th 102, in which the defendant gave his gun to another
gang member suggesting an intent to preserve the gun for the gang’s further use, here
there was no similar evidence. (Id atp. 111.) The distinction is important because the
act of giving the gun to a fellow gang member supported the inference that the Margarejo
defendant sought to promote or assist his gang. He was assisting it by sharing the gun
with another gang member for later use. Here, in contrast, there is no evidence to support
the inference that defendant sought to promote his gang.

Nor is this case comparable to People v. Hill (2006) 142 Cal.App.4th 770, in
which the defendant specifically referenced his gang prior to committing a crime.
Following criticism from another driver, the defendant referenced his gang and said that
he had been “disrespected.” (Id. at p. 772.) The defendant later returned and threatened

the driver whom he believed had disrespected him. (/bid.) Thus, in Hill, a reasonable

d
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juror could infer that the defendant’s threat was an effort to promote the defendant’s
gang, which he had specifically referenced. Here, there was no similar evidence that
defendant intended to promote his gang when he attempted to kill and robbed Thomas.

People v. Sanchez (2009) 179 Cal.App.4th 1297 is also distinguishable. In
Sanchez, the court considered the substantive offense of gang participation (§ 186.22,
subd. (a)) and rejected the defendant’s argument that the promote/further/assist element
could not “be satisfied by evidence that he was a direct perpetrator™ of a crime. (Sanche:.
at p. 1308.) Section 186.22, subdivision (a) is a substantive offense: its gravamen is the
participation in the gang. (A/billar, supra, 51 Cal.4th at p. 55.) The Sanchez court held
that a direct perpetrator may promote his gang. It did not hold that sufficient evidence
supported the gang enhancement when a gang member commits a crime alone under
circumstances evincing no intent to promote the gang. Indeed, in Sanchez. jurors found
the gang enhancement not true. (Sanchez, at p. 1301.)

Finally, Frank S., supra, 141 Cal.App.4th 1192 cannot be meaningfully
distinguished from the present case. In Frank S., a minor was convicted of possessing a
dirk or dagger and a gang enhancement was found true. (/d. at p. 1194.) The court
concluded, “In the present case, the expert simply informed the judge of her belief of the
minor’s intent with possession of the knife, an issue reserved to the trier of fact. She
stated the knife benefits the [defendant’s gang] since ‘it helps provide them protection
should they be assaulted by rival gang members.” However. unlike in other cases. the
prosecution presented no evidence other than the expert’s opinion regarding gangs in
general and the expert’s improper opinion on the ultimate issue to establish that
possession of the weapon was ‘committed for the benefit of. at the direction of, or in
association with any criminal street gang . .. ." (§ 186.22. subd. (b)(1).) The prosecution
did not present any evidence that the minor was in gang territory. had gang members with
him, or had any reason to expect to use the knife in a gang-related offense. In fact. the
only other evidence was the minor’s statement to the arresting officer that he had been
jumped two days prior and needed the knife for protection. To allow the expert to state

the minor’s specific intent for the knife without any other substantial evidence opens the
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door for prosecutors to enhance many felonies as gang-related and extends the purpose of
the statute beyond what the Legislature intended.” (Frank S., atp. 1199.)

The lead opinion endeavors to distinguish Frank S. on the ground that here the
crimes were committed in territory claimed by the Rolling 40°s criminal street gang. But
Frank S. did not hold that the location of the crime in gang territory standing alone
supported the inference that a crime was intended to promote the gang. Instead, Frank S.
held that an expert’s statement with nothing to support it does not constitute substantial
evidence. Applying Frank S. here, the gang enhancement must be reversed. There was
no evidence defendant intended to promote his gang when he robbed and attempted to
murder Thomas. Even Officer Flores did not testify to that fact.

It is a truism to say that gang members commit crimes and that nongang-member
citizens are intimidated by gangs. The very definition of a gang is an ongoing
organization of three or more people who commit crimes. (§ 186.22, subd. (f) [including
numerous violent crimes]; see also § 186.22, subd. (e).). However, “[n]ot every crime
committed by gang members is related to a gang.” (A4/lbillar, supra, 51 Cal.4th at p. 60.)
Here, the gang enhancement must be reversed because no evidence showed defendant’s

crimes were for the benefit of his gang or with the specific intent to promote his gang.

3. Prejudice

Defendant’s argument that reversal of the gang enhancement also requires reversal
of the substantive offenses lacks merit. Assuming for the sake of argument the evidence
should have been excluded, defendant fails to show prejudice under any standard. The
jury was instructed that the gang evidence could be considered only with respect to the
charged enhancement. Thus, jurors could not have considered the evidence in evaluating
the substantive offenses. Additionally, the evidence against defendant was
overwhelming. Thomas identified defendant, and defendant admitted to having shot
Thomas. While defendant claimed the shooting was merely an accident, his defense was
exceedingly week in that his testimony of the gun slipping out of his pocket and trying to

retrieve it “before it hit the ground and discharged™ was inconsistent with the evidence
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that Thomas was shot in the neck. Moreover. defendant lied to Thomas about where he
was going. fled the scene after the shooting. hid the weapon. and lied to officers when

they caught up with him.

FLIER. J.
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People v. Davis

B227566

Grimes, J., Concurring and Dissenting

I concur in the Factual and Procedural Background and parts 4.. B.. and C. of the
Discussion section of the majority opinion. I dissent from part D. of the Discussion
section insofar as it reverses the consecutive sentencing order. “The applicability of
[Penal Code] section 654 depends upon whether a separate and distinct act can be
established as the basis of each conviction. . . . It is only when the two offenses are
committed by the same act or when that act is essential to both that they may not both be
punished.” (In re Chapman (1954) 43 Cal.2d 385, 389-390.) I do not find it reasonable
to conclude defendant’s vicious attempt to murder Thomas was only for the purpose of
facilitating the robbery. Rather, I find substantial evidence that defendant gratuitously
decided to kill Thomas to promote his gang and separately decided to take his money.
There was no evidence from which it might be inferred that defendant had to shoot
Thomas in the head to immobilize him in order to effectuate the robbery. Thomas was
unsuspecting, unresisting, and unarmed. The only reasonable inference from the
evidence is that defendant aimed the gun at Thomas’s head and shot first, then rifled
through Thomas’s pockets to rob him, because defendant wanted to kill Thomas in cold
blood and he also wanted to take Thomas’s money.

The majority conclude in their opinion that there 1s substantial evidence of intent
to kill and premeditation. “Thomas’s testimony that defendant aimed a gun at Thomas’s
head and fired at close range in a manner that would have been fatal had the bullet been
on target supports an inference of intent to kill. The premeditation finding is supported
by extremely strong evidence of planning (it could reasonably be inferred that defendant
lured Thomas to a place where he was alor;e in his car and where defendant could get

access to a firearm): and manner of attempted killing (at close range, defendant aimed
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and fired at Thomas). This evidence of planning and manner of attempted killing was
sufficient to support the finding of premeditation.” (Maj. opn. ante, at pp. 10-11.)

The majority also conclude there is substantial evidence that defendant committed
these crimes to benefit the Rolling 40°s gang “*by enhancing its reputation for viciousness,
which gang members believe garners respect from the community.” (Maj. opn. ante, at
p. 13.) 1 cannot reconcile these conclusions. with which I wholeheartedly agree. with the
conclusion that defendant harbored a single criminal intent to commit robbery. Our task
is to view the evidence in the light most favorable to the judgment and to presume in
support of the sentencing order every fact that may be reasonably deduced from the
evidence. The trial court’s findings may be implied from the sentencing order. When the
trial court makes no reference to Penal Code section 654 during sentencing, “the fact that
the court did not stay the sentence on any count is generally deemed to reflect an implicit
determination that each crime had a separate objective. [Citations.]” (People v. Tarris
(2009) 180 Cal.App.4th 612, 626-627.) Guided by this standard of review, one must

affirm the consecutive sentencing choice.

GRIMES, .
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petitioners defense of accidental discharge of a Firearsa S0
therefore Consels not constitutionally adeguate unless effective .

T am over +he age of 18 and if called vpen Yo
Yestify, T can and will festisy fo the foregoing .

T Swvian willam Davis verify vnder the penaltY of
perdur) under the lawes of Galifornia that e foregoing is rve and Covrect

Jete + May «%ﬁ, o4

\SOVI’O\V) \DU\\/ 15

O Bs
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Person except ypon prof Sufficlent fo Convince the trier
of fact of qujl+ /66)6\/\0( o Yeosondble dovbt.
B) Yeorle Y. /\/\anljo\n@s@m@ 173 cal. AP, 4™ 539
Absent o feloniovs Taking of progerty, the Crimes of +heft,
robberY and ijqckimg do not occur.
C.) feople V. Ybumﬁ@ow) 31cal. 4™ 1149,1)8]
/k\”/hough the teShHmony of o Single withess 15 Suficient
To 25tablish a fact, that 1S ot The Case where as here the
Teshmony 15 physically Imposs ible or Inherenmtly imProedle .

(=xound. Five

P@Hﬂomr was denied his 6 amendment right 4o
effective oSSistance of Counsel due 4o offorneys lack of pre-tria)
iV\\/CST;igaﬂon and Omissions during Hrial ‘lindw(fhg ?aifufe__‘?’o make
ageropréate abdections and £ile Proger adeguate Mohms Lé_*mmm;vz) V.
WosHinGTon (1989) 466 1.5 88|

. Surtng facts

D '/\/‘f'\O\\ Counsel knowingly filed to have the nderior of +he
VIS car eXamined o Gun Shet residue which s fhe crime scene in
this case  SEEI(BRT-6R1)

@ Tﬂd‘ Counsel ‘{Q’I,ﬁfl o )'\c\\/e, Yhe 3611{19 &hkO\mCd\/\&mT ﬂl'FWCm“ea(
Jur{mﬂ riol after the Juege inquired ¥he dang porhon of the
Case should be Aiturcoted | SEﬁ;CSRT- xla‘lﬂlé’Q ; Aso
SEES (BRT- 3443~ 464D,

4)
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3_) TY’\lck] Consel failed o oreSent 1S ovwn forensic expert o
£0lly dlovelop the facks of gehitioners defonse and alse prove the dun
uSed at Hria) was }Vrexl'et/anf Y Yhs case SEE: @XHlBlT‘ FJ,

H.) Trial comnse| ¥ailed Fo absect fo DAmistonduct, when Hhe DA,
made petrtioner det o the Shand and hold a actual gun Infront of
the Jur)’/ SEE: @RT'%I‘]S‘%W@,’W}QI counsel knen that gun had
rothing o do with Hhis” case , SEE 2 GRT-2104).

5. fetitioner asserts the oy [nStances™ of (T.A.C.) had a
Cumulative eftect on the outcome of his Hria). Trial Counsels
deCicient performance fell btlons an obsective Stardard in i)ing
To develop the fucts of pehhimers defonse see:GrY-63)) g Coumse | filing To
bifurcate Jang evidence «

b Sufforting Cases
) STricKland Vi Washingon (984) 446 v.s; 668
COW\SQK Performance fell belows on obiective Standard which
preducliced Petitionerf case,

_B) Wigging V. Smith (oo 123 s 2533

Tria) Counsel tnefective 1n failing to do pre-trial nvestigation

C) Sims V Livesay (942) CAg Ty 970 £2d 1575

Comnse| provided ineflective ass istance in failing %o Present
Jury evidence thot Shooting was accldental
MMQ_YL\G/OOA’FOM 334 .34 462 @mcir. 20033
Ermrg W}\-M‘\ ComS;c-’lef@( C\\OHE may het Vl'oé‘a‘fe Utua process, it may
Comvulatively produce trial Settings Hhat is fmdamentally unfair .
)A\\SO See. petitioners a‘@cﬁﬁﬂfm N Suppord of CT‘A.C}) Claim .
0
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INSTRUCTIONS—READ CAREFULLY

If you are challenging an order of commitment or a sriminal conviction and are filing this petition in the

1
} Superior Court. you should file 1t in the county that made the order, '
! . If you are challenging the conditions of your confinement anc are filing this petition in the Supernor Court, ‘
| you shouid file it in the county in which you are confined. )

. Read the enfire form before answenng any guesiions.
Tnis petifion must be ciearly handwnitien in ink or typed You should exercise care 10 make sure all answers are tug and

sorrect Because the petibion includes a verification, the making of a stalemen' tha! you know is false may result in a conviction
for penury

Answer all apphicable questions in the proper spaces. I you need additional space, add an extra page and indicate that your
answer Is "continued on additional page.”

If you are filing this petition in the supenor courl, you only need {o file the originai unless local rules require additional copies
Many Couns reguire rmore copies.

1 you are filing this petition m the Courl of Appeal and you are an atiorney, file the original and 4 copies of the petiton and, if

separaiely bound, 1 sel of any supporting documents (uniess the court orders otherwise by local rule or in a specific case). [T you

are filng thie petiton in the Court of Appeal and you are nol represented by an attorney, file the originat and one se! of any

supporting documents
« 1f you are filing this petiton iri the Calitornia Supreme Court, il the onginal and 10 copres of the petition and, if separalely bound
ar ongingl anc 2 copies of any supporiing documents
+ Notify the Clerk of the Courl i wriling if you change your uadress atier filing your petiton.

Approved by the Judizial Councit of California for use unde: rule £.380 of the California Rules of Court (as amended
eflective January 1. 2007) Subsequen! amendmente {¢ rule £.380 may change the number of copies 1o be furnished o the
Supreme Court and Court of Appeal
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This pefition.concerns:
Y] A conviction [ ] raroke

! A senience L Credits

i Jail or prison conditions Prison disciphne

[ Other (speciiy). S
1. Your name: J O\/W\V\ \/'\/I'//In('j\ nA ‘_DQ vV [gS
2. Where are you incarcerated? Pf’ }[CQY\ B C&/L,_Sj;ﬁ(T@ ()}”} SQ N

3. Why are youin cuslody? {%nmmal conviction _J Cwil commitment

Answer jilems & through i to the best of your ability,

& Stale reason for civil commitment or, if cniminal conviction, siale nature of offense and ennancements (for example, "robbery with

use of @ deadly weapon")

ﬂ%@mf’fﬁ&( murdétﬂ Se cond Degree Robdery Gogmg Einhang e iment

(>un_ EphanCement

Fenal or olher code sections: A(/) (Z//// 57#; :'7\ //(, |g(. (2 2({'))&) , ) RQ:Z ,)‘ . 5 3

name and location of sentencing or commitiing court LQ (2 A»)") G /@5 (6 \/V}fX‘ S s rer ;G’\I/‘ ( q x/ﬁ"

¢ Case number. E;Ay <5 L//,ZE ) B
¢ Date convicted of commitied /\/\0\\/ L‘/‘”{L_Q\O?({ o
{ Date senienced: Safﬁfgméﬁf 2 0, MO
o Longtn of senience. O 5 Veols +o | fe
b When do you expec! fo be ieleased?
Were you represented by counse! in the triat cour? W{Yes [
William McKimey, 2250 wilshire Blvd. Suite 70Z
LoS Angeles, Californg %00lo
4 Wnat was the LAST piea vou entered? (Chieal: one).

B{Nm guity (] Guity ] Nolo contendere [T Other.

5 1l you pieaded nof guilly, what kind of tria’ did you have”

E{ Jury | Judge without a jury 1 Submitied on transcript Awaiting trial

i No I ves, stale the atlornoev's name and address
{

Fage? Dl 6

S e e T TPETITION FOR WRIT OF HABEAS CORPUS

FAC 275 ikoy vanuany 3 2010)
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£. GROUNDE FOR RELIER MC-275
Ground 1: Stale briefly the ground on which you base your claim for rehef For example, "The tnal court imposed an illegal
enhancement.” (If you have additiona) grounds for reliel uste « separale page for each ground Stale ground 2 on page 4
For additonal grounds, make copies of page 4 and number the addiional grounds 1 order.}

. . L ‘o . . . . ‘77,/&
_I_Dﬁ:(rfﬁfjr\\/{’ ASS!ST@HL@ of Trigl C()'HUe//’ P@ﬁ‘h{m@’ wal denied }715 6 ¢ IL/M
Oendment FiohtS of ¢ e ctive asSistance of wial Counsel omd dve process,

e by atturneys lack pletrial mvestigation and omissens during +rinl

nCluding failure To make agpropliote ofsectuns ond file pliger adeguate

P v

T(ﬂmgo

a Supporting facle
Tell your story bnefly withou! citing cases of law. If you are chalienging the legality of your conviclion, describe the facts on which
h additional pages. CAUTION: You must stale facts, not conclusions. For exampie, if
I state tacts specifically sethng forth what your attorney did or failed to do and

facts will resull i the denial of your petition. (See In re Swam (1949) 34

your corwiction is based. If necessary, attac
you are claiming incompelence o counsel, you mus

now thal affected your trial. Failure 1o allege sufficient
Cal.2d 300, 304.) A rule of thumb o follow is, who did exactly what 1o violate vour rignts af what time (when) ot place (where) (If

avaiiable, altach deciarations, ielevent records, franscripts, of other documents suppoding vour claim.)

G}i\ [riul Coumnsnel Failed o mvest gofe cund_present key evidence i ovtituends
(obe Tu svgpols ,f)c)‘riﬁmﬁﬁ,ﬁiﬁ{@?x&@ih@[lﬁjg(, dental Alschurae of o £ilearm.

(1) Counsel knowingly futled foinve stigate fhe wesiol of_viCtms car Yor
G i ’
_QM\W ()}m" p@%afi\;’p//ﬂ@n O\QCL(MJML l’nao{ﬁ the regvest which 1o Ahte Crome

Seene iy his mStent cese., (oundel scdputted to Athe Sury iy ggen "‘/l(/‘ SHodemends

. o . /o
Wt Hhake was never anY gxdmination done for Gun Shotr Residve” in the

wterior of dhe victions Cﬁ\_{.ﬁiﬁ@f}m—'é?\‘l HC\O( Covhse] Canducted o flofel
prefriol tnve Stigadrion and preSented Jury with the allisics tesr i+ wold of
hod ¢ Moy i}w;f’c\ﬁ und ¢4 an Ahe ovtCome of the Jorys verdict due to
{re fock Ans mstmnT cale 15 faSed pen petitoner's g SSertion of the Shotting
Zitﬂﬁ ¢ Cidental Vichm Aestied that petitioner sat down _n N3 Cor
nd_dle libevately pulled . dun out punted it head level and Shot him orie
v (St 2R1913-914 ) M5S0 (See t SRT-TH0-941 )s

p. Supporting cases, rules, oi viher authority {optional):
(Bnielly discuss, or ist by narne and citation, the cases or other authorilies thal you

{thinic are relevant o your claim. Il necessary,

altach an extra page.)

Strickland Vo WaShington 466 U-S. 408 lod S.T. 2052 ol kd. 2.4 £74 (1984)

Sims \ LiveSav( 4B (Tewn1492) 970 Fod 1575
Mcala V. oo furd (€. A9 Ccul)2003) 334 F.2d 863
\Wi99ins Vo Smith (U5, 2003) 123 S.cT 2527, 539 U5, 510

CT FETITION FOR WRIT OF HABEAS CORPUS Poged ot
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,G\T"ngd 1 e AL continved

fotitioner festified that o firearm actidently dischurged n his
SweatShirt Packet once as he waS gintering ViChms car

CS@@ SRT-2| 25)72%0(9@8 SRT- 218 7- 21%} T{ consel had
PreSented Such key evidence i+ would have undermmed pXesecutions
entive CoSe 4Y Showing there wasn ony Guashor resilve [nside Victms
OV ond SJﬂaOh’”(lV\ ft’rfﬂu%l”/ }“e\gﬁh/lom}/ that this instant CuSe was
hot infentional and hoth g Moe than a o\ccdemw discharge of o
Firearm in petitioners SweatsShiry focket. @) Trial Counsel ﬁ{q ed
o Conduct o memmg’rul Dretric inveStigation of PhysiCal [ ovidenc
TriolCounel o led o Present s own forensic gxper+ 4o }qm,
Comparison done on Vetitioner s Sureatshirt and alleged gun o
S}now the gun Preserted To the JuryY was het Part of Crime ownd
irvelevant. When gueStioning Cavole Acosta LA PD Fivecrm
Criminalyst exfert ial counSel asked 2{0 You think i+ misht fe
66}’?@(\@‘&( Jfo ”JLCU<€ ”7’)6 WMPOH ﬁe}m‘nc(j You me’C;\ is the weapon M
question and make o Comparison with dhe actual tesidve ond
IOC(MQW of the o(@fe& side 4he JQC%QVL Hhen V\S_ﬁCOSfa
GinSwered Uanem T was given the request T was informed dhot the
firearm ot was bosked zvnfm ce was ot ( See:YRT-1548-) 5%7
*{6\0{ Counsel not Tel lied Sole von LAPD ihveStigation ond Presented
15 0w eXferts i+ wauld o+ Proved the fireovm in this (oSe
()'woubg )70\\/6 Leen 2XC w(eo( rmol not part of ff/d/ on W,ﬂ/’cpr'm’-e
Wcﬂml wodld heve Supparted omy metion to Sup¥esS This ovidance.
S NoVY i no J‘JFV wlﬂw o, Weapon I V@Jﬂﬁunofﬁ hcmﬂf l‘f’f€JJdchd
SUrors Ly | 1/10\{%1)’\} n m»[élgﬂfaf +o Ae o threet Fo Society oS
r6%e 4K
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. Gfou;wfi'.l,r‘x.g _Cortinved
angther gangbonger with o gunSee: 5RT 4195~ X J%D,
. (B> T\”W&) _C()UhS@( ‘E’/\}(cd( fo File piofel motion Ofuhng Friod
ond have Gang evidence Aifurcated . (1) Petrrioners
Triol Counsels unprofessional omissions predudiced petitioners
Ccase Whu’\ Cuuhgﬁ/ foiled 1o ‘\E”E The C{Wfof)”/cq‘e Moton To }’\O\\fe
evidence biurcoted d«‘uring rial zspecially when The rial Svdge
himself made Two Seferate Commments dbout y\a\/"\”\ﬁ Suth LVidence
Lifukcated | Trial wudge First Stated “hat s Jong atllegation really
Should 4o bifurcated ond i+ makeS o faur +rial Somewhod wgre difficult
when the 5UVY haS “his Spector of gang and 1 the defenclont |5
Convicted of Attompted Mmurder ond Roblery that he’s Convicted
becovse he did i+ ond not becavse he's o gang member (C Seet BAT-
Q\\é/'Q\lélz)A}/\o{ odain il udge hmself Stoted “hat s
better To bifurcate the Jang folfion of the Case and See wWhat the
CaSe Self (an ge provein ond then foke UP the Jang issve later
But fhat reguest wdnt made” (See:s SRT AH63-24 64 ),
The Trial record clearly Supferts petitioners Contention That had
the appropricte motion fo difurcote Yhe gang evidence Leein fied
by Arial consel the dudge woudd have 9ranted 1+ cnd this very
Pf@JUJ!‘O‘C&/ @V}D(CJ’\C@ Wou/o( ot }\cx\/(f had Svch o a/c\mci?my wpact o
the durys verdict. T¥ evidente was bifurcated there is a 51Tong
Probabiliry that dur¥s Yerdict would have deen o ierent dve o he fut
That fhe prosecutors thoory was dosed on the Aftempred murder
? Ko_ﬁé’er“/ notive was for the benefit of Petitoners da ng,
CC) Trial Counsel Lolled o chiect Yo ¥alse evidence ownd
o 20

Pet. App. A092



Ground 12 TAC continved

ISe ProseCutor misconduct. @) Trial Counsel Kmov\/i»'\gfy
foiled 46 0biect fo allbowing a gun wWhich was falSe evidente,
during rial Counse! questioned_the fulse evidence 4ot never
O%QC%’ZJ +O HCS@(i:ERT 2”(2@«7 C;2> W?fd\t CounsSels V{(Fofmomcc
was deficient when he failed To chdect +o prosecutor miscendoct
when the DA ade Petitioner get off the Stand and hold Righly
P‘fe;&uc{:'c[a( i relevont gun which was false evidence nfront of The
CdurY (5&@3 LRT- 4 175‘2338). Trial counsels perFermance
Vigloded petitioners Ave process Tights Ay allowing ProSecuters
‘m[SConducT +o W@Jud;‘(e the Sul”}’ when the DA macle Petitioner
Jex off the Standl and hold @ gun in his hand before the 3oy which
U('.H)/Vlfml’@“/ FamT@o( Gopicture i Fhe \.j‘uf VS hnnd duc 1o )1/}12, "ﬁd’
that very gun had an o do with fhis inStant case what
Seever, :D) P@T)‘TL')OY‘\@V contends That the many nstancesS of
@ZA,CD hod o Cumulative error offect on the outtome of his
rial, @.) Tﬁ&( Counsels deficient peffor mance when Knowingly Lailed
To inveStigate the Crime Stene predudiced petitioners endire CuSe due
R dhe Fact i thot key evidence was present during rial i+ would
Mve SJL\ovx/Jia/ that petitioners testimany of a Tirearm acCidently
O{iSdﬁofgimg in his Sweatshirt pocket was Hrve instedd when the
Vickin testified that petiforer Set in his car and infentionally €
deliberoately pulled o gun out fonted it head Jevel cnd Shot™ him
OWCC.A\/)“( (ofle had Friel coonSel Conducted o Prover Pretrial
MVeStigoTion of the Cluve SCene = wold hove Under min e
()MSCCU*(OWS “heoryY m’?jh: 2intire <ule c/@mg T Tiona g}tciféax’o‘,ﬁe

"HGE 3 |
Pet. App. A093



G}’oun(/{ 1T AL continved

Artaapted murder by Showing Victims Te5timuny Nt only fulse
Hut also §Ci€)ﬂL.)§}'CCL'&HY ,'!MVOS)’!'()/e dve v the ‘;((Af;‘f’ the M\/e%{gm%an
viould of Showin o (Gum SHoT Kesfo(vz] In Victims COLI’.@D Trial
Cou\ﬂse!{m(ai to hire furensic experts fo have proper gynaminedion s
a{ovwa. COUY\SQ( *{cu)f:o( To have o C‘meoq”z'som a(on@ o Petitioners
SweadShirt avd o guln thut was false gvidence in petitianers el

if that Plroper )'n\/egﬁgo\hom wais olone T+ wodld Show Yhat the gun
hat wes nroduced o el was net enly Fulse € iYrefevemnt Aot
alse Predudicial, (3) Vetitiomer argues that frial counsel
foiled +o obdect o DA, miscondver when the proSecutor
made Petitioner et ot fhe Sonch and hold o Gun thot ia
Counsel Knew was ¥alse tirrelevant avicdence | nfrovt of The
:)Uf}/ (56@: EfT245-% )%’) QT{D Trial counsel fouled To £le
ﬁOﬁef O\dcguaTc motion dw‘mg frial o have Fineg, @\/;cfemcc bifurceted,
COU'HSC! 1(0\](60{ 1o }m\/e geng evidence ﬁf'?ur*CO\Jreo(’ a(w,/my gl w)wem
fne Trial o“u&(g{ himself made Fyvo Seferate Stateinents abou T
Mvinq fhe Gang eviderice fifurcated But the request vuus ot
hale by il ((;ul"?)({(’/ 6{)6: ERT-216(~4 M 7\) A1S0 CS‘?C: SRT-
WHEZ~ QLML/) Therefore f Counsel wovld huve Filed the murion
10 JWO\V{ 5&/’6)? Pfedvcjéc.fca( Q\/ia{em(c 4 ifutcated Petitioners ‘h”,"od
WOV('O( )ﬂo\\/@ )”«.cwl (A o(lrf(fii”@l"\;* oI Conne du@ JFD the ﬁ(if JQ/??C\T ‘f"h{
Prosecutors theery ¢f the Atempeted Murder § Roller ynotive

! ’

va s for the benef i+ of pet+ioners gong , alse trial .gi‘/)@lg'e (Wouid
)\o\\/e, @f(/\\"lfg’o{ ﬂ@ﬁﬂ()n@’)f WoHion Sinle F e ﬂw@ ’/J’?”/a/ :Eu;{g;eﬁ
oo Ahe £irst Ploce To have he Jein o evidence 4ifurcuted
“GE JE
Pet. App. A094



Ground 4T 4C contived

TheSe orrors W not cllone had Such o Weljw{icid o{Fect
Cumilotively a5 To Tender Petitoners Wial furdamentally
unfair and o Viglation of his due process ights. Afso petitioner
odds hat o Shows The gung evidence presudiced his #rial arched
To dhis Petition 13 C@WEH‘ :Y) whigh is one of the Jur ) Tead
£ackS asking oold Somesne of WR-Davis level Peveke MR Masass  foss’
on his own o weuld he ned approval of highty leaders , 5o therefore
Mo WYY Aased 115 metive € guilt) verdicr of Atemped wmorder on
Pt ifioners false Gaing vvidence.

Pet. App. A095



MC-275

7 Ground 2 or Ground (il applicable).

?YOS@CWL(){M‘ MiSConduct . &ﬁffomﬂ? Con Strtutiona| 1”19\)%7“5 Undey
Yhe 57 tendment due Yrocess £ | Amendment AN (rovel o
WS Vidated ﬂﬁﬁﬁ%(umﬁ msconduct r’eSd%MJg L a_nfeir Aol

ond  CovnSttutinal deicionc Y.

a. Supporting facts!

(4 Petitioner ContendS that proSecutor Copnrtted. miscondvet Ushen

knowmg |y }mmduc}mj falSe_evidence ﬁuring trial, /i) One Could

infer from th "0 SeCUTORS CNeyF witnesS feStmony of Corole
AcoSta Tevealed that the presecidor Knew/ the olleged gy wasS not
*ﬁ&d,&i&&igwﬁfﬁ;j LS 1 Stant Case. fashew expert toct e
deg-iﬂngﬁﬁL@_,ﬂaijﬁrmanﬂﬂ_Mﬁ.&mﬁd [N evidente e
mi.li@ﬁ;_ﬂfiliﬂﬁl (B) Frosecutor committed mmisconduct
‘m h/\g;"Ei}gg {ZPHfiongf ggt of{ Ahe Stand_and Jﬂoiof A guin Jhot Wi s
Lulse evidence infront of dhe Jury, @3 VWhen Prosecutnt aade
Dot rioney get off the tand_and holl o dun nfront of sury it CavSe
Serious g[ejudv‘ce b petitioner's caSe dve fo 4he fact dhe guin was wrelevant
ondfofed o make a A ConSequence more of lesS protable alsc Sinle

A Sur ¥ cold hove dran no premiZSifle inference from the et +iomer

m_f@m“ 0f them W'ﬂw o qun n his onmc/( {5%’6." EKT Q)L] 5” 2 JCHB}).

The misconduck hot only violated  getitioners due process Iights

At also tointed the Jury which ylimately Aegrived petitioner
o o fundamentally fair trial, CC} fotitioney Contends that in

. . . ™ ™ , .
W\LLQJ_G\_DQKLMJL.L_?_LLW ConStitutional ( lavseS the ProSecuter
b Supporting cases, rulss, of other authority

Darthe in Ve WannwWright (14860477 V.S, 168

e bt V. Abrahmmson 507 V.6, €19.(1993)
Esteile V. Mc Guire Ciaa)) 502 U.S. 62

ML}SMQYM@QMJ:@Q_CW tad 1378
NoPue V. Tlinois 79 8-cTt. W13

PETITION FOR WRIT OF HABEAS CORPUS
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&YOL/J{G{ L. :D,/h MISConduet continved

CommiHed miscondutt in knowingly vsing folse FeStimony To
ohtain o Tainted conviction. () Dumﬂﬂ trial defenge Coumsel
(1055 exomined The only withess Whom IS The vickima n This
£05e Obout the inconsistencies of his testimony frowa preliminary
hearing to Hial ond how his testimony is the exact opposite of
what the AdJlistics and physical evidence came to Show, algs

the victim admitted 1o how +he DA ZW)&M«ZO‘ to him that The
Aollistic focts ave wmconSistent with his vLesﬁmomy&ﬂ',Bf{T'CHO‘CHLD,
rtitioner avgues This instant (aSe 1S hot on Tdent ¥ (cation
Cose Aut 1+ is sbosed Solely on how %ngf acw@%/ there Yore
S o Presecutors duty fo Correct false teStimony whan 1+ 15
discovered to be false. ViCtim testified during frelim & micl
hat V&f’i%‘z'vvﬂe,f sat dovon 10 Ris car awnd deliberately Pulled @ gun
ovt oimed I at his WAG( aind Shot one Time Specifically CS{ei 2¢7-
Cng"?{LD/@\/@y\ when asked did the Gun Go 0¥ in Petitionels
Sacket mocket as he 9ot into the Car, Victim Stated hever ' this
waS o Sked duﬁng prelin gefore omY Aullistics was gver dene on
Detitiongrs Swentshirt, Novs dul’fnf/ Tria Petitioney Testified
that o firearn accidently &(z‘SC%m;fj@a’ n his Sweatshirt pocket
one Time ukinfentional(y as he wes entering victims_ CoY uwhe was
an aCquainfahce of ris ( See: 5?72!87-2)8@, The DAC
LASD, Criminalist firearm oxpers MS, Cavole Acosto Tesiified
’ﬁ\%“\"‘.m her 0\‘\40\\’0/5!‘5 S/Llfi f@(?o(meo( 5 Co‘v‘LSI'S‘r@’\J( vith a “Fir”m\,’m
A’z@“mj £ired v the Focket of fefitioners Suseo®ShiRT C&Z@i HRT-
|54 5D, Atrarched Fo this fetition is @XMEIH E**@ Lokl

ion 4B
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,Q@Wf Lo DA wisconduct continved
CI@QW SuPforts Petitioners restivony of how this ca%e actvally
occurred alse (exhibits B-6) supports & shows dhe factual £ indings
of dhe DA Cniminalist Firearm expert analysis that Pt tiover$
Swead Shirt 15 (onsiStent with o firearm Aeing discharged n the
fockers Victims false feStimony 15 the only evidence aganst
Petitionet dhet this alleged cYime hc\fﬂmea{ intentionally ?c{‘:“bem‘f@lﬁ
Fherefore dased Solely on the hysical € @ forensic gvidence the
VICEmS testimonY 15 inherently impossible omd £y DA Fnowing
o dllowing Ahis errer fo gy uncorrected Petitipner was depriveo
of his US. Constitutinal ’L‘/WémAemo{memT Kight . F@‘h%;'omr alSe
Cortends thoat the Firearm which was alse evidence h;\j%)y
W@S‘Jd"céo( his cale 4ohen the DA not only mioduced The fircarm
0$ evidente and wde pm’!hwr ﬂ{ﬁ of The 5%‘/20( o holdh 1+ Aefoye
The Jur y/éu‘f als, when the MM\/ wa S ﬁ(dfﬁemﬁvg the Y Summoned
ty have Fhat Fireol m (Tought ity dhe JUTY Toorn o do an add i+isnal
dnalysis of thefe gun , So Therefore dhe Sury (onsidered that -
fulse @\/;’U(CV\CC v fe fY\Uﬁl fo Tof oy his Clam @fe', EXHM :‘[)
which ae QueStiom S om the J"um’ Vead fock S, GD Potitioner
GYgues The ProsSeCvtr Commtred misconduct when She g uestiond
petinontrs Post mitanda Silente abouT Not Telling anene about +his
Case unl Heshifing of Wial CSect 5RT-2158-2159) | hen
the Hrial Sudge Shpped fhe DA and adponished Hhe Jury apout
Petitioner not Aeny fcgv{fgaf fo Say anYthing alost his cuse
ity he fes+i4) odk (Se@’i SRT A 58- 2/55{), Then Prosecutor

Continved the }’Y\ISComo(Uc'f' Whesn Avring C/cSMj Aryuments

PiGE HC
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Ground 2 D}A\ M\SConO{udr Cord"h‘,/{fb( ,

o UU)VVY\ S}\C CO\P’?LQ/ Z@Of Severa| Times agmn h, mdum{
about how petitioner had o whole Year B mafe vp this was an
Caccident (Seet 6RT- 273D also again DA, ol jury how

_pettwnes Sat there listening Jo all I peoples withesses 4o wake

e dhis Shry o €ir for whem_he wodld TeShEY (See bR T 2750 -
=275/, a150 2740), (B fetitoner contonds theSe many
CnStantes of Prosecutorial swisconduct had Such a fresvdiciol)

- effect Camulatively aS Fo remder petitioners el fondomentully
_Unfur and o Vidatiorn of his duve process Tights,

Pet. App. A099



Ground 32 Treftective ASsistance of Appeliote Counsel |

P@ﬂﬂOMC\”S ConStitutional V\'ghTS Under the /L/mfm\ma/mmf
equal protection and dve process clavse was Violated when
QW{HO\%{ Covnsel Failed to present Meritorivus Cluims .

SuWo(ﬁng facfs . @Q &ﬁmmr Conteinds %O\T GL,O,Z:/,’onLe CcuriSe|
Wfo\}]ec[ fo Yaise meritoriovs clains Gllur:'nﬁ opening Lrief Thot ave
Clearly Supported Ay the trial record . (1) Appeliote Counsel Folled
fo PreSent Petitioners Claim of Prosecuturial misconduc+ when
Prosecution durmg il net only intredveed folSe irrglevant
evidence but also mecle petitoner get oif he Skand annd held o gun
m‘rffoﬂf of the J"ul’y' which \/z'o/afemi ﬁ@%r'f/bme;’j due Process ;r,»g)n,rg
(See: 5RT: 2)‘!5’257@. (2) Appellate Coonsel fared #o )¢
The Many InStancesS of Cumulative gorers —hat ﬂf@)ﬂvco(
Petioner of o fondamenTally faif thial, (3)74?{//475 (oLnse)
foiled o €ile Ineffective AsSistavice of rial Coonsel

That Contimvosly occoried dormg petimivhers ral which

Ut twately mrmx peritioner of e ¥arr voal,

.
| SHoting (a5es e
Sk V. Robbins 120 5.C+ 76 (2000 )

VAGE HE
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M Cumviative Bffect; Fetitioner Contends that in

| \/LO/m‘:oh of his due Process and equal protection Clavses of the.

. j. gm ‘f Aoendments of The V.S ConStitution he received aq.
Aundame ntally Unfair sl Caused gy the kany inStancesS ot frosec ufomal
,,;@mis,coma(uc+ an ATl Counsels deficlent erormance alse the multiple

_UNOrS of InadmisSidle evidence uSed in ,.ﬂciﬁidmﬁfq\'m,:f.lf[o,,\_l_»,_.,___, S

- &gUfQF]@UL ng E\CTLS . \A ) lrial Counsel failed 1o anveStigate and present
7%6\/ evidente SuppelT Petitiones defense. .T)”la.(, CourSel /'E!‘wwmgw
5 The Crime SCeme i This

Aoukd onvest igate. victimS Car which
inStat Case for Gun St residlve (Sees ‘ZKT‘W\.(] el ool Fhe

COURY There was never anY g XapnTionm done for. 9uin_Shot resicuc. i

e _\,(iC,ﬁry_\,SCq_m(B)Tf}(/\L CoonSel fanled Tu file o _proper motion b
,,‘.)w,we gang evidence £ifurcoted especially amhen fhe irz,od,l,ue(gﬁ himselF

dmphed o Two Seperate ocasions during ial that i ts ges+ T have The
_Gang evidence Siturcated becavse he wants f ensore Wf/ trmer has o Fao

rial but That Yeguesr was hot Mede Cgec SRT- 216 69) Alse
,.(5}%““24& 245‘0@) G’OMU exfert exceeded W pfrmwb/ Scope

M
Lot g CNEN T Tt imany M,eﬁr[vmja petitione o his 5 " DL amemo(wmff/g/«ﬁ:

During trial | gang expect FloYes testified thar o his ewperience o

(mSS Can e Tevored aF any +imie for any Yeasom Aut *MTU S ethi g

)/Zw\"( \}’wtmwal with this PR 50N his fass was "t Vibed L)((__(RT C{‘HJ/

Ay ( CounSel Jﬁjfcfw{ 7 e Let ing o Conchision end NoT a fafT o

ofter rial Court St teined of € icec €loges Comtinved
PAGE Y F

h 7]70{}1 671“]“ (O{( ;
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'&ounﬂ( /7/: QUMU/&L‘H\/C Frror. Cc’mfm\/ca(
To tluborate on o Pass Lewny (evored withoot any evidentiory Sopport
. CSCEZ L{RT”)gL{I']gH;l),T)\IS teStinony Clearly offered expert Fstimony
on the Ultinede 1sSve o‘fpﬁﬁﬁome,rk intent ot the dime of Fhe a{/eyec(
ottenpted murder and Tobfet Y. %ﬁﬁone.f Contencls This 2rior hud
SUbstantiod] and induriovs effect and influence m determiiing  sur ys

verdict cespecially when the jury Specifically 4 vestioned %cm Ot Tiomer
of Someone ot his level revoke MY (MO Son's 'Pa;:" or s cwin or
would he need apgprovadl 0(14?'9)”,5;’ h’cw(cf;”()f&t EX%W#—“J) also
F&ﬁﬂoncr orgues that Frio) Covrd errored in OJ(Ow)raj« Yre oclmizcion of
a ‘fiwﬂf) V'w(\ec at @ }Waoo( ,ﬂcw"fy );/l\mf was USed as 1mprafer fnfleqenmein ;-
evidente ofter ’h”wt( Coun el albfc#eo( To the irrelevan+ ev/c{lzm(g 6@:mj
hore (thiua{«'c:zm(' than Proberive J the Court nen ﬁ\ﬁt"{fﬂf “he video wels
ﬂO??CY\S'l VE))AUJ\“ that 5).}7‘&; (T s ?@g{ﬁ\mw‘e evidente 1+ was admitied
owver defense obiect on (See'. CRTs 24£2 *2"/65), 241 Forer cgues This
orror had o Substantiol onmdl (nduriess effect Tn determimng The :\uY Vi
verdict dased on Ogul’])ﬂﬂ OloS@Mj quumtm‘ﬁ The Presecutor co\pimli-zad o

n L] . ) : ~ . ¢ .
hov fetitioner f%éc?( O(L/(‘mﬁ JNS TCoTmony about Celtoaln i tunce S

that fouk Place 1h that Video (SCé‘,éRT-Q 7L/"@. @D Trial Counsel
KY\O«J&\WS\\/ o to oddect fo a gun That was presented o Petitioners
CaSe when Coonsel kngw fhe guin was false evidence , Coomsel
Specifically States Hﬂw@ people’s fesition alse 15 shen why Ao They huve
this 357 65 ong of the exhbirS, Gre You Goirg To withdtaw that as
753 @xk){)ff'/[Efcf-E/?T';?)‘/Qg)p Alse #rial Counse] Foled H ollect
T froSecutorial misconduct whiBhthe DA wade petiticner~ e+ oFF
dhe S'i‘cm;/( ord hold o 9 Coonsel Rinew wos F215¢ evidenc
Pare . o 5
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 Growd M Comdative et cogined
. nfront of dhe dury (See: SRT-2195-3 )ﬁ@ _é,-],,.}?&ﬂmﬁ@i o
o Contends the prosecutor Committed misCondoct when She Fnpwingly
N uSed False testimeny to shtnin o Comvictions The proJecoter knew
o ,_h&fjici_w}:ba es5eS Fesrimony Was Flse and inconsiSrent with he
e Physical qudente ; during Frinl the victim adniitted how dhe DA
Aiscussed wirh hina the ¥ack that Phe phySical evidence Come buck
Intengistent with his tef FinonY. (566,1 ZRT-913 ‘7}"/),. ?Qﬁﬁoﬁe.lf
o ,.,Q(g,x/f’,&_.ff'}\i;—r”‘ro_}ﬁ,(,.g.’to;f Coramitied ,,M]SC‘Omo(L/_C.f,v,’wa_m She Made
L fenitioner 9ot offThe SFund Gind hold o o mfront. of he
_ .'JL/JTVY_CSQC._,? ERT'QWETWC{@, The prosector fnewethis gum
, }\cw( hc_')’Hier T5 0{0 it Vﬁ‘i’fl'ﬁ"w\eﬁi (aSe She ¢ven Stoted To +he
) JU[YE)W@ﬂ(xmeKhow JF that woes the u/eqﬂganSff.e”: ERT- 7% 7) Thele
e dhe Jury Sull USed that guin as evidence when they Yequested to
o *,,}m\\/e_,ﬁ,,vaﬂu‘ﬁmg deliberation Cﬁfﬁa’ Exhibit ',-I) attachad  Fo TS
_ petitien, Fetitioner Claims Ahe presecomr violated his due process
_when She g vestioned S Post mirarda Silente and hovu e ttonr
_had o whele Year 4o articulate This Story $or the dury (Seer, BRT
25D, e Hrial | vdye Thern Sepped i and adwonished +he
WY dhat getitionar wes het ever Teguiced fo ey anything Gloor
his case CSeel 5RT-2158-2i59)  then durivg closing
LAY GUments +the proSecutor aguih Told the Jury hew getitioner
%u(* & whole Year T Make uf o SHEY 7 Prove This wwas dn accdenT
Cireféﬁ_/;;l?:?ci), ProSecoTol Ggurn ol Sor Yy hew pehTioner Sot
Yhere and heard ol Peuples withessel oo had over o Year 4 haage
o Ahis Stiry and how I Gl )'»q%/%/c [ E i L wherm T would

' L0 I B ol
Pet. App. A103




GrOUV\O{ LI : CUYV\U’O\'H\/& WCC+ Com‘thCﬁ(
‘%‘CSWLPF\/ (See 6RT- A750-275), al5¢ 27‘7’0).

Sugforf‘mg (ases:
Alcalo, Vi Wood ford , 234 F.3d &4 2 (C. A, 9. 2003>
US. V. Frederick, 78 F.3d 1370 (am j9q6)
Killian V. Poole 282 .34 1304 (4™eik 2002 )
Brecht V. ABrahemSon 112 S.cT. 1710 W‘TS‘)

PAGE o T
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‘/ ViC-275
g Did vou appeal irom the conviction, sentence, of commitment? [N ves [ No Ii ves _ave the following information:
Name of court ("Couri of Appea!” or "Appeliate Division of Supenor Cour!”):
s N . . .

 Second Appellate District Division Big ht

. . ™
DQ nie Gi c. Date of decision: Eebr\/U\\f Y Of . Q U)Q

T 7

&

b, Result

d. Case number or citation of opimor, if known: [ 5 ; 2 756 é
ssues ised: (1) Ln SufR£1Cient ovidence fo Suppal t Gal’\j Enhoncement

o TnsAlicient evidence o Suppart ConvictionS
o Admission of exfert ofinion cond Video

/1 Yes ] Ne If ves_state the atiomey's name and address 1 known

£ Were you represenied by counsel on appeal?

miq_ﬁﬂo\/é)and, 1634 Em@”{nﬂﬁﬂi@ 2235 Sothlake Tahee CA 96150

i ver give the followina information:

Dnd you seet: review i the Cailfornia Supreme Court? ljﬁ Yes I No

9.
e Donied L e MY L6 2012
¢, Case number or citahor: of opmion, if known: S 2 OO 7 ) 3
¢ ssuecrasee () TnSuffident pvidence to Sugpers Gcm,(j Enhantemen +
o TnSuEficient ovidence to Support ConviChions
@ AdmisSion of 2XPeXt 0finion and video B
1011 your petition makes a ciaim, regarding your conviclion, senience, of commitmen: thal vou or your attornav did nol make or appeal,

explain why the claim was not maae o appeal
ﬁp 3%“6 te (ounSels Gssisonte was ineffective for ﬁwlmg fo Present (o s Thobare
e i For ious and Clearly eStablished AY the Coul't (eCord o

11, Administralive review:
a. i your petition concerns conditl

administrative remedies may re
52 Cal.App.36 500.) Explain whal administrative review you sought or explair why

N (/ B | o

ons of confinement or other claims for which there are adminisirative remedies, failure to exhaust
sull in the denial of your petition, even if it is otherwise meritorious. (See In re Muszalski (1975)

you did nol seek such review:

- o ) " - —
Do you seek the hignest level of aaministialive review avaianie? [ yes [ No
Altack documents that show you have exhausied your agnunistrative remedics

Page Lol 6

Jaary 5, 2010 T SETITION FOR WRIT OF HABEAS CORPUS

PE 275 |Teey January 3, 2010)

b
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MC-275

Other than direct appeal. have you filed any other petitions, applications, or motions with respect {o this convichion,

12.
Yes if ves,. continue with number 12, No 11 no skip 1o numboer 15,

commitment, of issue in any courl?

a (1) Name of coun LOS /AYYM@I@S Qow”})r)/ JUV@% o Gourt
(2) Nalure of proceeding (for exampie, “habeas corpus petition”): HQ @qg CUI/PUS
o sses rased ) TAC Wial Counsel pfo Selutorial Migcenduct

o T AC. Aeellate CounSel

(4) Resull (attach order or explain why unaveilable) __D 4 }’)Jgd

(5) Date of decision 3-d 7’ } 3 L L o
oo (ol for nia_(oult of Apeals Division 8

(2 Nature of proceeding H@h@\ e orpus

s aes @ TALC. Trial CounSel , YruSecutorial Miscondvct

o T.A.C._Apfellate Counsel
(4) Resull (aftach order or explain wiy unavailiable). J)@}f] ;@0{ B
(5) Date oi deoision /\/\O\\/ [/L/, A0 5

provide the same informialion on & segarats page

ey
W

For additionai prior petitions, appicaiions, or motion:.,

o

14, |l any oi the courts hsled i number 13 held & hearing, staie name of couri, dale of heanng, nawre o7 hearing, and resul

N

Explar any oelay in the discovery of the claimed grounde jor relel and in raising the claime in thie petition (See Inre Swair (1949)

34 Cal.zd 300, 304.)

Cot'ioner was Convicted September Zg 20l0_ovd Aid not receive his Arial TranScripts
Until Janvaly 2013, ond needed Time to Yeview HanScripts.

16, Are you presently represented by counsel? Yes Vi No i yes, siate the atiorney's name and address i known:

o

Dg you have any petition, appeal, or other matler pending in any court?

7 ves M No I yes, explain:

If thig pelition might lawfully have been made to & jower couil, state the crcumstances justifying an apphication to this court.

| the undersigned, say. | am the petitioner in this action. ! declare under penalty of perjury under the laws of the Stale of Caidornia
thal the foregoing aflegations and stalements are true and correct. excep: as to matiers thal are stated on my information and behef,

and as 10 those matiers, | believe them fo be true.

R ; m,\_/
Sat —
(SIGHNATURE OF PETITIONUR)

PET!TION FOR WRIT DOF HABEAS CORPUS 1Page C ol &

‘/.v 270 1Rey wanuary 7, 2010
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Dﬂ‘% Yoners Affidavie in Sulfert of habeas Corpus

, ))@w*\omm Cor\ﬂm% “hat LoS f‘mja)c} (owﬁ Sy peyiol Courts
.n( oGS Jabeled G/\%w. A) ore interrect of Tuling thet pedirioner
Aotled to addyass other ewdence which indicated onn itentional o (+
_ond et an atac{ofczrﬁj Tihoner argues thet the record //cw
his contention of This Case not Lung mientional and the ¢xuact

/)

0P S 1 te of dhe victings e stk Y. In dhis Petition dre potitpner

«

Submir s ,@72%_‘{”%5, E-G thot Ul TS his TeSHmony of 110 hn

. . [ . . PR [ /,."_,,;“, R [
‘,,O\LCIAQVFE. CALSC‘WVU”H’LJ e )"u) SwectihiiT, | /6&0{ el Covinsel Con ‘Vx,}"d

. & . . . .
oS¢ /’m‘h )L M\/C),:cjo +on 73(0_‘,” ﬁ_um 5%&? ) (//ué in5id e Vol EasS Car

‘ v h
f

. : . /i ’ " o SRV
_v\/h](,lx S e O 'm/ 1€ )i 1/ A5t T Casce T ool SIS
3o - \ o —~ e S o, |
70 ved G'lhc;/\ > }v,ow\” Thet o £ e o S Fever it entiono | ¥ pu e
,( L o N o
ot adnicd owd ponted nead level 0T vitHn Inside of his Cop
/ — - ¢ T j
_'/_ - . i . e ,_' " 7 ) . o= ”_/
ond g;, N su, a5 he if-f,i%f;-weuf ot il See s ZRT M ny,

\

\ v 77 a7z y / "\ I 1 .

Ao (See: 3RT-928-74( ) So *W’\ea’ev[m/e the only eviaenie of
Inteint m This caSe 15 The vichmS Festimeny of o Jun ﬁemj
Wrevtional |Y pulled out pointed head level and pokposely F1ring.

,,/\/ow Mo& Coun el (/FOVMCU{ the Sc ‘U//JH.FJC A% rd enie i+ woy d hove Nnot

\7/ S)lo\\/}’\ %V(\ ’H\F \/!CTIV)/S +(/ +{/V\UV\>/ V\/(/\) “}’Q!\)é € \/\/\J/)O_/‘)’LI}’ /r/

P

O\l_% that %%monu lever had ony iteat T O harm of atfem T
i/l

/ )L/;’///O)p"b

-

{

To urdar the Victm dve tv fhe Fact That Potitioner Never )pressa

{
. . , : : . . oo B e
of implied anY malice . Trial Counse| Yol fopiesent gun Shot
W’SV‘M de@m(@ b Petitiont] s dcw?rﬁ@ which wlf 14/1u\*"}> Jrou,ea( To
how That wf m'ix*m;* [aSe WS het intentunal and wa s &
3 'J ' ¢ . / e 5 Lo \/ 7 ‘/- /f Ve
““EW 0CCrh AlSo Hre LoS Angeles Covnty Superior Cooft
! i PR Do /
)FC/( cd\ T Ol Q”)’ Detirionels 4 Ney:mcm of [ieSeCumvtia| hiScondo vt
. L TP I /
/)v\/l n‘HVn/'\amj "ul‘m P i A f v’\‘/n'v'LvL;T L f)/rws/[/\ NI 2/74 % S A /Ai'lrﬂ/
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‘Zﬁkow%ﬁ T@L/Sé ,@_\/m{-eme The froseCutor used 1 Petrfionel S —Hr(av( .

PR e

B | o o | o ,,
, i—./_ff/%ﬁ unaers) gh(’vof Say - T am dhe petitioner in ThiS Ge¢trona.

Nk o
T dellare under Penalty of persvry under the laws of Yhe Stare. .

[
i
[N
T

x’: . : /" v [ ! " E . "
! 07[,547}',{0‘/ nig that the Tore guiny Ap’;//(’jqr;onﬁ and StafcpmenTtsS gre Hru
(/WW{ Correct, ex(ept o5 tv hwkrefs Yhat are Stated o iy o nter mation,

3 ‘ | . i i .
,Mhﬂ( /o‘//-m’ , wm(/{ ¢S Fe 'ﬁ)@&c et ters L /6/{} 1eve Ahe pon Te Lo True
[

: S
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