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 Question Presented  
 

 Whether in affirming the imposition of the statutory maximum sentence of 

360 months on Ralph Fox, where (1) Petitioner Fox entered a guilty plea and (2) 

the government agreed to recommend a sentence of 240 months, the Eleventh 

Circuit Court of Appeals has so far departed from the accepted and usual course of 

judicial proceedings, and sanctions such a departure by the district court, as to call 

for the exercise of this Court’s supervisory powers in that:  

 It violates every notion of fairness, due process, and common sense, and also 

violates crucial public policy considerations, for the district court to impose the 

statutory maximum sentence (360 months) on a defendant who entered into a plea 

agreement with the government, where the record shows that in exchange for the 

guilty plea, the experienced and highly-qualified Assistant United States Attorney 

agreed to, and in fact did recommend a sentence of no more than 240 months?   
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PARTIES TO THE PROCEEDINGS  
 

Petitioner Ralph Herman Fox, Jr., was the defendant in Northern District of 

Florida, Case No. 5:17-cr-20-RH-1.  The respondent, the United States of America 

was the prosecution/plaintiff.   Mr. Fox was the appellant in the United States 

Court of Appeals, Eleventh Circuit, Case No. 18-10723, and the United States of 

America was the appellee.     

  

OPINION BELOW  
 

This Petition is addressed to the published decision entered by the Eleventh 

Circuit Court of Appeals in United States v. Fox, Appeal No. 18-10723, entered on 

June 13, 2019, affirming the sentence imposed in the Northern District of Florida, 

Case No. 5:17-cr-230-RH.   A copy of the Eleventh Circuit slip opinion is in the 

Appendix to this Petition at App. 1-16.   

The appeal was taken from a final judgment of conviction and sentence 

entered by the Northern District of Florida, in  Case No. 17-cr-20-RH, on February 

22, 2018, adjudicating Ralph Herman Fox, Jr. guilty of sexual exploitation of 

children, and sentencing him to the statutory maximum term of 360 months in 

prison. The judgment is in the Appendix at pages App. 17-26.   
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STATEMENT OF JURISDICTION 
 

The Eleventh Circuit issued its decision on June 13, 2019.  A petition for 

rehearing was timely filed and was denied by order of July 31, 2019.  See App. 27.  

This petition is timely filed pursuant to Supreme Court Rule 13.1.  The jurisdiction 

of the Court is invoked under 28 U.S.C. § 1254(1).     

 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

Fifth Amendment  

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising in the 
land or naval forces, or in the militia, when in actual service in time of war or 
public danger; nor shall any person be subject to the same offense to be twice put 
in jeopardy of life or limb, nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use, without just 
compensation.   

Sixth Amendment 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by and impartial jury of the state and district wherein the crime shall 
have been committed, which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process for obtaining witnesses in 
his favor, and to have the assistance of counsel for his defense.   
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STATEMENT OF THE CASE AND RELEVANT FACTS 

According to the Bureau of Prisons website, Petitioner Ralph Fox is 

presently incarcerated in the custody of the United States Bureau of Prisons in the 

United States Penitentiary at Yazoo City, Mississippi.  The BOP website indicates 

that Mr. Fox’s presumptive release date is November 6, 2042.  Mr. Fox has been 

continuously incarcerated since his arrest in this matter in August of 2017.  He was 

represented by the Federal Public Defender in the district court and by CJA 

counsel on direct appeal.    

The record reflects that in August 2017 Fox was charged in a two-count 

indictment with (1) enticing a minor to engage in sexually explicit conduct for the 

purpose of producing a visual depiction of such conduct, and the depiction was 

produced using materials that were transported in interstate and foreign commerce; 

and (2) knowing possession of child pornography as defined in 18 U.S.C. § 

2256(8)(A) that involved a minor under the age of 12, which was produced using 

materials that were transported in interstate commerce.   There also was a criminal 

forfeiture allegation.   

 Fox entered a guilty plea on Count One pursuant to a written plea 

agreement, and statement of facts. In the plea agreement the Government agreed to 

recommend a sentence of no more than 240 months.  In  spite  of  the  parties’ 240- 
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months agreed recommendation, the district court sentenced Fox to prison for 360 

months.  Fox was sentenced to 360 months in prison.     He took an appeal.  

From the outset, Petitioner concedes that the underlying facts of the case are 

unpleasant and disturbing.  Those facts were set forth in detail by the Eleventh 

Circuit in the slip opinion that is attached in the Appendix at the end of this 

Petition, specifically on App. pages 2-4.      

On appeal the Eleventh Circuit agreed with the Government that the 360- 

months’ sentence was reasonable, and was within the district court’s discretion.   

Petitioner argued on appeal that a five-level upward enhancement was not 

appropriate, but even if it were, 360 months was neither a reasonable nor a fair 

sentence because the Government had agreed in writing that 240 months was a 

reasonable sentence.  Appellant appreciates and understands that a sentencing court 

has broad discretion and that plea agreements contain language stating that the 

ultimate sentence is for the judge to decide.  All of that may be true, but in a case 

such as this, it simply does not comport with notions of justice, due process, and 

fair play.   Fox was denied his Fifth and Sixth Amendment Due Process rights.  

As Fox argued on direct appeal, at sentencing the Government complied 

with  its  agreed  sentencing  recommendation.   Surely the prosecutor believed and  
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agreed in good faith that in this case, for these charges, and for this defendant 

given his age and health conditions, and of course in the interest of sparing two 

young girls from having to appear in court to testify at a trial, that 240 months was 

a reasonable sentence.   It could not be argued that the Government would 

recommend a sentence of 240 months if it did not believe that to be a reasonable 

sentencing recommendation based upon the facts and circumstances in the case.  

Fox further argued that had this agreement been entered into by the 

Government, with any inkling that the agreed sentencing recommendation would  

be entertained with a “wink and a nod,” and then disregarded or ignored and/or 

believing that the Court would disregard the recommendation and impose a 

sentence that was a decade (a full ten  years) longer than the agreed 240 months, 

then Petitioner Fox would be the victim of an unfair, unjust, unconstitutional “bait 

and switch” scheme, violating all that is reasonable and conscionable.   

Fox argued on appeal that as a public policy matter, affirming this sentence 

sets a bad precedent.  Word tends to spread fast throughout the criminal justice 

system generally, and those incarcerated in federal prison facilities in particular.   

If a defendant is given a particularly harsh, draconian sentence in spite of a written 

plea agreement that contemplated a more reasonable, more lenient sentence, 

then defendants in pending and future cases will be less likely to plead guilty, and  
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instead will invoke their right to a jury trial.  In an ideal world, more jury trials 

would be a good thing.   That of course fails to take into consideration the 

burdensome time, effort, and expense visited upon the judges, the jury pool, the 

prosecutors, private and public defenders, and the entire federal criminal court 

system.  Presently, most defendants take guilty pleas to avoid taking a chance of 

receiving a harsher sentence following a conviction at trial.  When a majority of 

defendants decide to take their chances at trial, knowing that a guilty plea could 

result in the imposition of the maximum sentence anyway, then the benefits of 

pleading guilty are no longer a reason to avoid a trial and enter a plea.  

Federal prosecutors are honorable, experienced lawyers.   They know their 

cases better than anyone else, and if they agree to recommend a sentence in a plea  

agreement, then the public, the Court  and everyone involved in the process should 

be confident that the recommendation is made in good faith for a fair and 

reasonable sentence in that case.   Fox argued on appeal that the federal criminal 

justice system encourages defendants to take guilty pleas.   

The Court may take notice that in recent decades there have been fewer and 

fewer jury trials.  The conclusion is ineluctable that most federal criminal 

prosecutions are resolved by guilty pleas.  Those accused of crimes in federal court  
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proceedings are informed of their constitutional right to trial by a jury of their 

peers; but they also are intimidated by the Government with threats of additional 

more and more serious charges in superseding indictments and notices of 

sentencing enhancements.  Often they are advised by defense counsel that a 

conviction following a jury trial may result in a greater sentence; whereas pleading 

guilty likely would result in a more lenient sentence.   Federal criminal jury trials 

are not encouraged, and are conducted only in a very small percentage of federal 

criminal prosecutions.   This is not how the system should work in an ideal world, 

but it is the reality of federal criminal proceedings.        

Federal criminal defendants (and their attorneys) are aware of, and fear what 

is referred to as the “trial tax.”  Having been charged by a United States Attorney 

and a Federal Grand Jury, most defendants agree to plead guilty based upon the 

fear that the court would likely impose a significantly greater sentence after a con- 

viction following a jury trial, whereas they likely will experience at least a modest 

consideration of leniency for pleading guilty.    

Fox argued that when the Government agrees to a sentencing 

recommendation in a written plea agreement it is reasonable to assume that the 

recommended sentence is reasonable for that particular  defendant  in  that  case  in    
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the prosecutor’s considered professional judgment.  Had the Government agreed to 

recommend a sentence of the statutory maximum of 360 months, it is not 

unreasonable to assume that Mr. Fox would have taken his chances with a trial by 

jury. 

 The decision of the Eleventh Circuit addresses Petitioner’s argument that a 

five-level enhancement was appropriate.  That issue is not raised in this petition.   

The balance of the decision finds that being a person  over 60 years of age did not 

render the sentence of 360 months unreasonable.   That was a part, but not the 

crucial part of Petitioner Fox’s argument on appeal.    
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REASONS FOR GRANTING THE WRIT 

In affirming the imposition of the statutory maximum sentence 
of 360 months on Ralph Fox, where (1) Petitioner Fox entered a 
guilty plea and (2) the government agreed to recommend a 
sentence of 240 months, the Eleventh Circuit Court of Appeals 
has so far departed from the accepted and usual course of 
judicial proceedings, and sanctions such a departure by the sen-  
tencing court, as to call for the exercise of this Court’s 
supervisory powers in that:     It violates every notion of fairness, 
due process, and common sense, and also violates sound public 
policy considerations, for the district court to impose the 
statutory maximum sentence on a defendant who entered into a 
plea agreement with the government, where the record shows 
that in exchange for the guilty plea, the experienced and highly-
qualified Assistant United States Attorney agreed to, and in fact 
did  recommend a sentence of no more than 240 months.    
 

The conclusion is ineluctable that plea bargaining requires defendants to 

waive fundamental constitutional rights.  A defendant is entitled to the most 

meticulous standards of both promise and performance.  The plea bargaining 

process must be attended by safeguards to insure the defendant what is reasonably 

due in the circumstances.  Thus the Eleventh Circuit ruled in United States v. 

Hunter, 835 F.3d 1320, 1330-31 (11th Cir. 2016), that a reversal and remand for 

resentencing were warranted for breach of a plea agreement by the Government.  

Nonetheless, in this case, the Eleventh Circuit affirmed Petitioner Fox’s sentence. 
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A written plea agreement is a contract which requires a “meeting of the 

minds.” There is consideration to be paid, and benefit to be gained by both sides.  

When a defendant enters a guilty plea, the Government is relieved of the burden of 

taking the case to trial, selecting a jury, presenting witnesses, and proving its case 

to the jury beyond a reasonable doubt.   Juries can be unpredictable, and although a 

guilty verdict may be fully expected, there is always a chance, however slim, that 

the defense could prevail and the jury could enter a verdict of acquittal.   

Guilty pleas contribute to judicial economy in that they spare the Court from 

having to devote time and effort to preside over a criminal jury trial.    Additionally 

in the present matter, two young girls were spared the emotional hardship of 

having to be called to testify as witnesses in a federal court proceeding.          

Fox entered into a plea agreement that included a provision that the 

government would recommend a sentence of no more than 240 months.  Petitioner 

does not dispute that the Court had the discretion to ignore the recommendation 

and to impose the sentence that it deemed appropriate.  But the sentence imposed 

just happened to be a decade, an additional ten years  greater than the sentence 

agreed to by the parties, and that was an abuse of the district court’s broad 

discretion.  
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When a sentence of this length is imposed, in spite of the lengthy but more 

reasonable sentence recommended in the plea agreement, then a guilty plea 

becomes a less desirable option for every other defendant who has a case pending 

in the system.  It was counterproductive to public policy, and sets a dangerous 

precedent to allow the statutory maximum sentence imposed on Ralph Fox in this 

case.       

Appellant is not arguing that that the charged offenses are not serious 

offenses, or that a lengthy sentence is not appropriate and reasonable.   That said, 

240 months (twenty years) in federal prison is a very long sentence, especially for 

a defendant who is over 60 years old and in ill health.   

Counsel does not purport to be an expert in the field of life expectancy 

statistics.   That said, plain old common sense tells us that for a man over 60 years 

old who has health issues, twenty years in custody may well be a life sentence.  

Should Mr. Fox survive twenty years of incarceration, he would be released at 

around age 80 to then begin serving a term of supervised release.  The likelihood 

of this defendant reoffending is virtually nil.  Mr. Fox will have been (1) treated 

and (2) severely punished.   
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Any person who has spent even a couple of hours in a visiting room of a 

federal prison can attest to the discomfort that accompanies hearing the door slam 

shut and the lock click behind him or her upon entry and exit.  It is to be expected 

that Mr. Fox will successfully complete all of the programs that are provided by 

the BOP for persons convicted of such offenses.   His failure to participate and 

successfully complete said programs and classes could result not only in loss of 

gain time, but also loss of institutional privileges such as family visits, telephone 

calls, and commissary access.  A sentence of twenty years is an unimaginably long 

time in anyone’s life.   Even one more month is unreasonable in this case for this 

defendant.  

   It is well to note that the decision of June 13, 2019, indicates that on appeal, 

Ralph Fox’s primary issue was his age, that he was a man in his 60’s as the main 

reason for arguing that the statutory maximum sentence of 360 months  was 

unreasonable in this case for this defendant.  See App. 1-16.   But that was only 

one aspect of the argument made. 
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Defendant’s Age and Present Health Status 
 
Obviously, being in one’s mid-60’s could be an impediment to performing 

some activities required for day-to-day living for some people.  A term of 360 

months likely would be a life sentence for anyone in his/her 60’s, of course 

depending upon the status of a person’s health.   It was made known on the record 

and prior to sentencing that Mr. Fox suffered from diabetes.   

 A situation arose in May 2019 about which this Court should be aware.  At 

best, it is second-hand hearsay because no one in the Bureau of Prisons would 

confirm to counsel or to Mr. Fox’s family what the facts actually were.  Counsel 

and Mr. Fox’s mother and his sister were met with a total and complete 

information blackout over at least two months (May and June, 2019), from any 

person at the Federal Correctional Complex at Yazoo City, Mississippi, concerning 

the Mr. Fox’s whereabouts or the status of his health.   

On information and belief, Ralph Fox was transferred to FCC Yazoo City in 

2018 following severe hurricane damage at the Federal Correctional Institution in 

Marianna where he was designated and began serving his sentence.     

On information and belief, in mid-May 2019, around the time of the oral 

argument in this case on May 14, 2019, before a panel of Eleventh Circuit judges 
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sitting in Miami, Florida, Mr. Fox, incarcerated at Yazoo City, experienced severe 

shortness of breath,  was taken to a hospital (location unknown), was diagnosed 

with a heart attack, and underwent surgery, specifically quintuple (5-way) open 

heart bypass surgery.    

On further information and belief, after surgery Mr. Fox suffered 

complications, specifically pneumonia.  And on information and belief even as of 

late June, as counsel prepared the petition for rehearing to be filed before the 

Eleventh Circuit, Mr. Fox still was in an undisclosed location.  Counsel may only 

speculate that he either  was still hospitalized, or in a rehabilitation facility, or he 

even might have been back at FCC Yazoo City.   His location was kept totally 

secret “for the security of our people” as counsel was told on the telephone by a 

BOP staff member at the BOP administrative complex in Grand Prairie, Texas.       

During that phone call the staff member said that although counsel 

“claimed” over the telephone to be Mr. Fox’s lawyer, she could  be  his   

“girlfriend”  and   might   be “planning his escape.”   Counsel was taken aback and 

left speechless by that preposterous remark.    

In any event, the family and undersigned counsel certainly could only hope 

that Mr. Fox was successfully recovering from the surgery complications of pneu- 
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monia, wherever they were holding him, based upon what we believe was a serious 

medical emergency; and we hoped and prayed that he received and will continue to 

receive good quality medical attention while in located in complete secrecy in the 

custody of the BOP.   

With kind assistance from the United States Attorney’s Office, Northern 

District of Florida, counsel was advised that she could arrange to have a legal 

telephone call with Mr. Fox through the legal office at FCC Yazoo City.  After 

pondering that generous offer, counsel did not avail herself of the opportunity 

because she had reason to believe that under these highly unusual “cloak and 

dagger”  circumstances, (1) a genuine unmonitored “attorney/client-legal telephone 

call” would be impossible for meaningful attorney-client communication, because 

(2) without a doubt someone would be monitoring the call and listening to every 

word, ready to disconnect the call should counsel or Mr. Fox ask or say something 

that did not meet with the monitor’s approval, including where Mr. Fox was 

presently residing and/or where he had been.   

Counsel remains in contact with Mr. Fox’s family; but for at least two 

reasons Mr. Fox was not made aware that his appeal had been decided by the 

Eleventh Circuit.  First, counsel had no idea where to mail a copy of the opinion or  
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the petition for rehearing to him, and second, counsel  did not know if his heart 

health may have been too fragile for bad news.  

It occurred to counsel that in reaching its decision and writing its opinion 

affirming the 360 months sentence, the Eleventh Circuit overlooked, misconstrued, 

or failed to consider the  key argument in support of the unreasonableness of the 

imposition of the statutory maximum sentence in this case.    

The Request for Oral Argument on page i of the Initial Brief for Appellant, 

filed in the Eleventh Circuit stated (emphasis added):  

  Appellant Ralph Herman Fox, Jr., respectfully submits that an oral  
argument may be helpful to the panel * * * in order to determine 
whether or not * * * a sentence of 360 months is unreasonable for a 
defendant in his 60’s when he entered into a plea agreement 
providing that the government’s recommended sentence would be 
not more than 240 months.     

   
There were three grounds or reasons mentioned in that Request: (1) interpretation 

of the pattern-of-activity guidelines enhancement (not a subject of this petition); 

(2) the defendant’s age (in his 60’s); and (3) there was a written plea agreement in 

which the prosecutor agreed to recommend a sentence of not more than 240 

months.    
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This third reason was mentioned the initial brief, in the reply brief, and also 

was argued  at the oral argument:   the public policy argument concerning the high 

percentage of guilty pleas rather than jury trials in federal criminal cases.     

The Eleventh Circuit’s decision seems to focus mainly on the position that 

Mr. Fox was in his 60’s.  Yes we did argue that.   But the decision overlooked, 

misconstrued, and failed to consider the crucial aspect of the appellant’s argument, 

that the government agreed to request no more than 240 months at sentencing, 

which factored into Mr. Fox’s decision and agreement to plead guilty.  He he was 

sentenced to the statutory maximum anyway.   

 The plea agreement contained a specific provision that the government 

would request no more than 240 months.  The Government stood by its word and 

recommended 240 months.  Surely the prosecutor believed in good faith that in this 

case, for these charges, on these facts, and for this defendant given his age and 

health conditions, and of course in the interest of sparing two young girls from 

having to testify in court, that 240 months was a reasonable recommendation.  The 

prosecutor would not have agreed to that sentence if he did not find 240 months to 

be reasonable under the circumstances.   
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The Assistant United States Attorney was not inexperienced.  According to 

information on The Florida Bar website, Christopher Thielemann was admitted to 

The Florida Bar in 2002.  He graduated from The Florida State University College 

of Law in 2002.  He earned an advanced degree, an L.L.M. in Military Law from 

the Judge Advocate General’s School.   The Florida Bar website reflects that he is 

no longer with the United States Attorney’s Office, Northern District of Florida, 

but that he now is a Member of the Judiciary, at the Fort Worth Immigration 

Adjudication Center.    

All in all, one would expect that this sentence recommendation by this prosecutor 

in this plea agreement was a sound and reasonable recommendation.   Had the 

agreement been entered into by the Government with any inkling that the 

recommendation would be ignored, entertained with a “wink and a nod,” and/or 

with the belief that the Court would disregard it and impose the maximum 

sentence, a decade (a full ten  years) longer than the agreed 240 months, then Mr. 

Fox would be the victim of an unfair, unjust, unconstitutional, unconscionable 

“bait and switch” scheme.  That cannot be what happened here.    Defendants may 

expect that if they plead guilty they will receive more lenient sentencing than if 

they are convicted following a jury trial.   Whether true or not, the belief is out 

there, and there are inmates who can attest to the fact that they were “launched” at     
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sentencing with an “astronomical” prison term, for a conviction following a jury 

trial. 

In United States v. Dickerson, an unpublished decision (11th Cir. January 7, 

2016), Case No. 15-12541, the defendant appealed an 84-month sentence imposed 

after being convicted of one count of being a felon in possession of a firearm.  

Dickerson argued that the district court abused its discretion by rejecting the 

parties’ plea agreement, which stipulated that the sentence would not exceed 64 

months in prison.   The record showed Dickerson had a lengthy criminal history 

going back to his teenage years that included theft, armed robbery, false 

information to a police officer, and attempting to flee from a police officer.  While 

incarcerated, Dickerson managed to accrue 15 disciplinary sanctions for offenses 

such as fighting, failing to obey orders, possession of contraband, and testing 

positive for marijuana.  He also was charged with possession of oxycodone without 

a prescription.   

On the day before Dickerson’s sentencing hearing the court filed a notice of 

intent to reject the plea agreement, noting that under Rule 11(c)(5)(B) the court 

was not required to follow the plea agreement.  The court informed Dickerson that 

he could withdraw his plea of guilty and that the court could dispose of the case  
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less favorably than the plea agreement contemplated.   On the day of the 

sentencing hearing the court said it intended to reject the plea agreement and that it 

could not agree to be bound by the 64-month sentence recommended therein.   

At sentencing the court said that it had never seen a 23 year old with such a 

prolific criminal history.  The court sentenced Dickerson to 84 months in prison, 

the bottom end of the advisory range.  The Eleventh Circuit held that it was not an 

abuse of discretion for the district court to reject the plea agreement.  The district 

court noted that Dickerson possessed not just any firearm, but an assault rifle with 

a 60-round capacity magazine, he had a lengthy criminal history, disciplinary 

problems in prison, and said that because 64 months amounted to a 20-month  

downward  variance from the bottom of the range, it was too lenient.  On appeal 

the Eleventh Circuit affirmed.  Of course Dickerson is clearly distinguishable on 

the facts due to the defendant’s extensive criminal history. 

In contrast this case was (and is) Ralph Fox’s first and only involvement 

with the criminal justice system.  In United States v. Hunter, supra, the Eleventh 

Circuit reversed and remanded Hunter’s sentence to the district court for 

resentencing.  The record showed that Hunter appealed the 60-month sentence 

imposed after he pleaded guilty to drug-related charges pursuant to a written plea 

agreement.   Hunter argued on appeal that the government breached the plea agree-  
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ment for failing to recommend a reduction for acceptance of responsibility.    The 

panel found that Hunter was induced to plead guilty to all charges against him 

based in part on the promise that the government would recommend the reduction 

on his behalf, but it failed to do so.     

The government not only failed to recommend the reduction at Hunter’s 

sentencing, but it also objected to and argued against Hunter receiving a reduction 

based on facts that were known before offering the plea deal.  This conduct was 

held to constitute a breach of the plea agreement.    

Hunter’s PSR failed to recommend the reduction for acceptance of 

responsibility.   The government not only did not recommend it, but also it argued 

for an enhancement for obstruction of justice based on Hunter’s testimony at a 

motion to suppress hearing that took place before the plea deal was offered.   The 

district court did not find that the government breached the agreement, but did 

express concern at 835 F.3d 1324 that:  

…the Government seems to give with one hand and take back with 
the other. Because a defendant … would believe if he signed this 
agreement, that he was going to get the acceptance of responsibility.  
 

 The district court did give Hunter the acceptance of responsibility reduction 

recognizing that the decision to plead guilty is an enormously important decision.  

The government conceded that Hunter probably was entitled to a three-level reduc- 
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tion, and then it argued for an upward departure or variance.  The court 

recalculated the guidelines range to 18-24 months and then over defense objection 

imposed a sentence of 60 months.   

In contrast, in the present case, the government did ask for the 240 month 

agreed sentence, but the court imposed the upward enhancement and then imposed 

a sentence of the statutory maximum of 360 months.   In Hunter Judge  Wilson  

found  that  the  government’s recommendation was a promise and a key material 

concession by the government in the plea agreement.   In Petitioner Fox’s case the 

plea agreement was not breached by the government but simply was ignored by the 

court.   Fox was entitled to a remedy on appeal.  As the Eleventh Circuit held in 

Hunter, there are two remedies available when a plea agreement has  been 

breached: (1) remand for resentencing according to the terms of the agreement 

before a different judge, or (2) permit the withdrawal of the guilty plea.     835 F.3d 

at 1329.   

In Hunter, the plea was clearly induced by a promise to recommend a 

sentence.  Defendant  was entitled  to  specific   performance  of  the  terms  of  the  

agreement as the defendant reasonably understood them at the time of his plea.   It 

was within the discretion of the Eleventh Circuit to remand for resentencing 

according to the terms of the agreement and before a different judge.   Hunter, 835 

F.3d at 1329, and cases cited therein.    22  



 As in Hunter, Ralph Fox bargained for and was entitled to the government's 

recommendation on his behalf.  That is what he should receive when he is 

resentenced.   The sentence should be imposed by a different district judge.  This is 

not for lack of trust in the judge’s capacity for fairness, but rather will reestablish 

the trust between the defendant and the government that is essential to the plea 

bargaining process.  835 F.3d at 1330.   

In an ideal world, more jury trials would be a very good thing, but perhaps 

not everyone would agree due to the time, effort, and expense that jury trials entail; 

particularly in these days of court funding and budgeting issues and crises. 

At oral argument undersigned counsel argued that the vast majority of 

federal criminal cases are resolved with guilty pleas, and that if every defendant 

wanted to go to trial, the system would be inundated and be overburdened.  At that 

point in the argument the Chief of the panel said that she favored more jury trials. 

The undersigned agreed wholeheartedly with Her Honor, and said that the 

criminal defense bar also agrees.   The  unfortunate  reality  is that criminal defense  

lawyers are aware of what is known as “The Trial Tax,” and are obliged to advise 

their clients accordingly.   It is counterproductive to public policy and the interests 

of judicial economy, for the statutory maximum sentence to stand.   
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Well over 90 percent of federal criminal prosecutions are resolved with 

guilty pleas.  Only a very small percentage of those cases go to trial.   Prosecutors 

have tremendous power in determining the outcomes of cases in the first instance 

by their charging decisions, and then with their ability to charge additional and 

more serious offenses in superseding indictments to pressure defendants to plead.   

Prosecutors have total discretion determine whether or not they believe that a 

cooperating defendant has provided information that meets the subjective criteria 

of being  “substantial” information that leads to the investigation, prosecution, 

and/or conviction of other people.     

The “trial tax” looms over every defendant’s decision whether to enter a plea 

or go to trial.   The risk of being “launched” at sentencing following a conviction at 

jury trial, is very real.   A defendant may be punished more severely for having 

expended judicial and prosecutorial time and effort.    

Nonetheless, the system would be overwhelmed if even a small additional 

percentage of defendants decided to have trials.  Yet failing to give a defendant 

even a modicum of leniency when he enters a guilty plea could mean that more 

defendants will decide to go to trial.   That is especially applicable here, where the 

agreed sentencing recommendation was 10 years less than the sentencing actually 

imposed by the court.   
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Based upon the foregoing arguments and authorities, and those in the initial 

brief, in addition to compelling public policy reasons, Appellant Ralph Fox prays 

that this Honorable Court will find that the district court reversibly erred and 

abused its discretion in sentencing him to 360 months’ incarceration.  The sentence 

was unreasonably lengthy and harsh, and also was procedurally incorrect due to an 

erroneously-applied enhancement of five offense levels pursuant to United States 

Sentencing Guidelines §4B1.5(b)(1) (“… if the defendant’s instant offense of 

conviction is a covered sex crime, . . . and the defendant engaged in a pattern of 

activity involving prohibited sexual conduct,”) because there was no such pattern 

of activity on the facts of record in this case.   

Generally it violates public policy for a Court to impose a sentence ten years 

longer than the parties’ agreed recommended sentence in a written plea agreement.  

To impose such a sentence flies in the face of the good faith exhibited by all parties  

when they reached their plea agreement.     

Conclusion 

Accordingly, Petitioner respectfully prays that this Honorable Court will 

grant its most gracious writ, and will exercise its supervisory power over the 

Eleventh Circuit and remand the cause with instructions that it was reversible error 

to affirm the district court’s imposition of the statutory maximum sentence of 360   
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months,  when there was a guilty plea, a written plea agreement, and a Government 

recommendation for a sentence of 240 months.  That sentence was unreasonable, 

unfair, and flies in the face of public policy and the reality of a system that 

encourages resolving criminal prosecutions with pleas, and not jury trials.  

Additionally, this Court should remand with further instructions that in the 

interest of justice and fair play, in the interest of reconfirming that plea agreements 

mean something, and that all parties should enjoy the benefit of their bargain; and 

in the interest of recognizing that a government sentencing recommendation is a 

well-thought-out decision based upon the prosecutor’s experience and sound 

professional judgment, that a plea agreement is not just a vehicle just to save the 

Government from having to try a case before a jury, the Court should not take 

lightly or ignore the agreed recommendation;  because that is the benefit the 

defendant expected  to receive for giving up his constitutional rights.   

           Respectfully submitted,  
 

Sheryl J. Lowenthal  
       Sheryl J. Lowenthal 
       CJA Counsel on Appeal for 
       Petitioner Ralph Herman Fox, Jr.  
 
October 21, 2019 
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