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REPLY BRIEF

I. THERE IS A CLEAR AND ENTRENCHED
SPLIT ON THE AVAILABILITY OF THE
INNOCENT TRANSITORY POSSESSION
DEFENSE

The Eleventh Circuit has acknowledged that it and
the D.C. Circuit are squarely at odds over the availa-
bility of the innocent transitory possession defense
instruction. In the court’s own words, the “D.C. Cir-
cuit held that a defendant could successfully invoke

the ‘innocent transitory possession’ defense . . .. This
Court, however . . . has recently outright rejected [the
innocent transitory possession defense].” United

States v. Faircloth, 770 F. App’x 976, 978 (11th Cir.
2019), petition for cert. filed, No. 19-6249 (U.S. Oct.
10, 2019).

The government’s suggestion that there is no cir-
cuit split is simply incorrect. Not only has the Elev-
enth Circuit recognized it, the government’s brief it-
self actually acknowledges the split. While maintain-
ing, “no significant conflict exists between the deci-
sion below and the D.C. Circuit,” the government
points out that the D.C. Circuit permits the innocent
transitory possession defense, which the Eleventh
Circuit has categorically rejected. Compare Opp. at
11 (“[T]he court of appeals correctly recognized that
18 U.S.C. 922(g)(1) does not contain such [an inno-
cent-possession]| defense; [Mr. Vereen] ‘explicitly de-
clined’ to raise a common-law defense such as neces-
sity.” (citing Pet. App. 18a—19a)), with Opp. at 24
(“[TThe D.C. Circuit allowed a form of an ‘innocent
possession’ defense in Mason.” (citing United States v.
Mason, 233 F.3d 619 (D.C. Cir. 2000))). The govern-
ment further acknowledges the split by expressing
the hope that “given the broad consensus rejecting its
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position on this issue, the D.C. Circuit might revisit
Mason in an appropriate case.” Opp. at 25. If there
were no square conflict, then the government’s hope
that “the D.C. Circuit might revisit Mason in an ap-
propriate case” would be unnecessary. Id.

Nor can the Circuit split be reconciled by the neces-
sity or justification defenses. The innocent transitory
possession defense is related to, but distinct from, the
necessity and justification defenses. The government
is flatly wrong that the court of appeals in Mason
“acknowledged the possib[ility] that, under the facts
in Mason, the defense of necessity or justification
would have been available to the defendant.” Id. The
opposite is true, and the government’s attempt to in-
sert the necessity and justification defenses is simply
a red herring. As the Mason court made clear, “[t]he
present case, however, does not implicate the justifi-
cation defense, because there was no evidence of an
imminent threat of death or bodily injury to Mason or
others.” United States v. Mason, 233 F.3d 619, 623
(D.C. Cir. 2000). The D.C. Circuit thus treats the in-
nocent transitory possession defense as fundamental-
ly distinct from the justification or necessity defenses
and available where those defenses are not. As in
Mason, petitioner was not able to raise a necessity or
justification defense. But, as in Mason, the D.C. Cir-
cuit would have allowed Mr. Vereen to present an in-
nocent transitory possession defense to the jury.
That is precisely the kind of circuit conflict that this
Court reviews.

Neither is the government’s argument that the D.C.
Circuit might revisit its decision in Mason a compel-
ling reason to deny certiorari. Mason was decided
20 years ago. This Court decided Dixon and Baker
over ten years ago. The D.C. Circuit has had ample
time and opportunity to revisit its decision in Mason
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and has not done so. There is good reason for that,
given that the D.C. Court of Appeals also permits de-
fendants to raise the defense in local courts. Instead,
Mason continues to be the law of the circuit. There is
no reason even to suspect that the D.C. Circuit would
change its mind about the innocent transitory posses-
sion defense. Finding a defendant guilty of being a
felon in possession for removing a gun and ammuni-
tion in a bag near a school is just as “harsh and ab-
surd” today as it was then. Mason, 233 F.3d at 623;
see also United States v. Baker, 523 F.3d 1141, 1141
(10th Cir. 2008) (McConnell, dJ., dissenting from the
denial of reh’g en banc) (“[A] felon who spots ammu-
nition on a playground and who picks it up for the
purpose of conveying it to a responsible law enforce-
ment authority, could be held guilty of the crime.
That is a sufficiently important and troubling result
that 1t warrants en banc review.”). Judge
McConnell’s reasoning equally supports certiorari.

If anything, the split might widen. Other circuits
have indicated an openness to adopting the innocent
transitory possession defense. Contrary to the gov-
ernment’s argument, both the Sixth and Seventh Cir-
cuits have taken positions consistent with the under-
pinnings for the innocent transitory possession de-
fense. Petitioner recognizes that neither the Sixth
nor the Seventh Circuit has expressly adopted the
innocent transitory possession defense as articulated
by the D.C. Circuit. Rather, both circuits have recog-
nized a “ustification” defense, which is similarly
rooted in the common law. See United States v.
DeJohn, 368 F.3d 533, 546 (6th Cir. 2004); United
States v. Jackson, 598 F.3d 340, 349-50 (7th Cir.
2010). At bottom, the reality is that Mr. Vereen’s
trial would have been significantly different had it
been tried in Chicago, Cleveland or the District of Co-
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lumbia and that is reason enough for this Court to
intervene.

II. THE INNOCENT TRANSITORY POSSES-
SION DEFENSE IS ROOTED IN THE
COMMON LAW

Contrary to the government’s argument, the inno-
cent transitory possession defense is rooted in the
common law and best understood as a derivative of,
although distinct from, the justification and necessity
defenses. The government states that only the justi-
fication and necessity defenses are available as “tra-
ditional and ‘strongly rooted’ common-law affirmative
defenses.” Opp. at 23. The government’s position,
however, discounts this Court’s opinions in Dixon and
Oakland Cannabis Buyers’. As this Court recognized,
there is a full background of common law that Con-
gress 1s presumed to legislate against. See United
States v. Oakland Cannabis Buyers’ Coop., 532 U.S.
483, 490 n.3 (2001); Dixon v. United States, 548 U.S.
1, 17 (2006). The innocent transitory possession de-
fense is in line with this Court’s recognition that, at
common law, affirmative defenses are permissible,
even where the statute is silent, to prevent harsh re-
sults for a statute that broadly criminalizes mere
possession.

This i1s not a case in which Congress has expressly
authorized certain affirmative defenses, meaning
those not mentioned should not be read in. The gov-
ernment uses the example of mens rea and the writ-
ten exception for child pornography. Opp. at 22. But
having an affirmative defense written into a statute,
such as the exception for child pornography, does not
preclude recognizing common law affirmative defens-
es. Here, the statute 1s silent as to all affirmative de-
fenses and the result of not allowing a defense leads
to the absurd suggestion that Congress would prefer
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to incarcerate an individual than to allow him or her
to protect children from a firearm. This Court should
decide that question.

III. THIS COURT HAS NOT SANCTIONED JU-
DICIAL FACT FINDING

The other question in this case is whether a sen-
tencing court may infer that a defendant was convict-
ed of an ACCA-qualifying version of a divisible stat-
ute from the factual basis of a plea colloquy when the
record does not state the crime of conviction. Not, as
the government suggests, whether “the records un-
derlying [Mr. Vereen’s] felony-battery conviction ade-
quately demonstrate” which version of a divisible
statute Mr. Vereen was convicted under. Id. at 12.
The government is incorrect to focus on an immateri-
al factual issue instead of the foundational legal
question at the heart of Mr. Vereen’s petition.

The government’s understanding of Shepard v.
United States, 544 U.S. 13 (2005) runs contrary to
Mathis v. United States, 136 S. Ct. 2243 (2016). It
urges that, under Shepard, the district court properly
inferred from a plea colloquy that Mr. Vereen’s prior
conviction was for “bodily harm battery,” when the
elements of his conviction were indeterminate. Opp.
at 13. But this approach dispenses with a central
ACCA commandment: All that matters under ACCA
are “the elements of the statute of conviction.” Taylor
v. United States, 495 U.S. 575, 600-01 (1990). So “a
sentencing judge may look only to ‘the elements of the
[offense], not to the facts of [the] defendant’s con-
duct.” Mathis, 136 S. Ct. at 2251 (quoting Taylor,
495 U.S. at 601). The corollary is that “[h]Jow a given
defendant actually perpetrated the crime . . . makes
no difference.” Id.
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The government contends that this Court’s “de-
mand for certainty” is met where the plea colloquy
permits an inference that the prior conviction was a
violent felony. Opp. at 14. But that position conflicts
with this Court’s teaching that “record materials will
not in every case speak plainly, and if they do not, a
sentencing judge will not be able to satisfy ‘Taylor’s
demand for certainty’ when determining whether a
defendant was convicted” of a violent felony. Mathis,
136 S. Ct. at 2257. If the record documents in this
case spoke “plainly,” then they would not be the sub-
ject of appeal.

A plea colloquy is an appropriate Shepard docu-
ment, but not for the purpose that the government
would use 1t. Opp. at 14. Crucially, a plea colloquy
may only be used to determine the elements of the
prior conviction; not to answer whether the brute
facts are susceptible to a qualifying offense. At plea
hearings, a “defendant may have no incentive to con-
test what does not matter under the law; to the con-
trary, he ‘may have good reason not to'—or even be
precluded from doing so by the court.” Mathis, 136 S.
Ct. at 2253. This is especially true when, as in the
plea hearing at issue here, the state’s required show-
ing was minimal. Criminal liability for recidivist bat-
tery under Florida Statute § 748.03 is satisfied by
“any intentional physical contact, no matter how
slight.” Hodges v. Warden, FCC Coleman USP I, No.
5:10-Cv-00369-Oc-10TBS, 2012 WL 1094070, at *4
(M.D. Fla. Apr. 2, 2012). The state’s choice to charge
Mr. Vereen under this statute indicates the nature of
the underlying conduct and the local prosecutor’s as-
sessment of her proof. It also explains why Mr. Ve-
reen did not challenge the facts as alleged by the
prosecutor: because criminal liability could have been
established by any intentional physical contact. Dur-
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ing his plea, Mr. Vereen had no incentive to challenge
what did not matter under the law.

IV. CIRCUITS ARE CLEARLY AND INTRAC-
TABLY SPLIT ON THIS ISSUE

The government argues that the Eighth Circuit
would have reached the same conclusion as the Elev-
enth in Mr. Vereen’s case. Opp. at 17. This is flatly
incorrect. In United States v. Horse Looking, the plea
colloquy established that the defendant “could have
been convicted” under an ACCA-qualifying prong of
the state statute at issue. 828 F.3d 744, 748 (8th Cir.
2016). But it did not establish that he was necessari-
ly convicted of an ACCA predicate. Id. at 749. On
that basis, the Eighth Circuit abandoned the inquiry.
Id. The court below, however, concluded that Mr. Ve-
reen had been convicted of the bodily harm prong of
§ 784.03(1)(a), even though the charging document
vaguely alleged that Mr. Vereen did touch or strike or
cause bodily harm. Pet. App. 99a—100a. Mr. Vereen
confirmed the facts as alleged by the prosecutor—
likely, because he had “no incentive” or “good reason
not to” contest “what does not matter under the law.”
Mathis, 136 S. Ct. at 2253. But he never explicitly
pled to the violent prong of the statute, nor do any
record documents confirm that he was convicted un-
der the violent prong.

The government’s characterization of United States
v. Kennedy, 881 F.3d 14 (1st Cir. 2018) is similarly
incorrect in finding no conflict. Opp. at 18-19. First
Circuit precedent demonstrates that it would have
reached a different outcome than the Eleventh Cir-
cuit did here. In Kennedy, the First Circuit asked:
“[D]o we infer from admitted behavior that a defend-
ant was convicted of the ACCA-qualifying form of the
offense whose elements could be satisfied by the be-
havior? Or do we instead limit our review of the plea
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colloquy to determine whether the defendant actually
pled guilty to that form of the offense?” 881 F.3d at 21
(emphasis added). It chose the latter, explaining
“[w]e think it best to follow the Court’s most recent
and direct pronouncements . . . . We look to [Defend-
ant]’s plea colloquy not to see if the admitted facts
could support a conviction for the [ACCA predicate],
but instead to see if he was charged with and pled
guilty to that offense.” Id.

If Kennedy were not clear enough, the First Circuit
further observed that courts may not “look to trial
testimony for the facts . . . admitted to by the defend-
ant” because that is “exactly what the Supreme Court
sought to avoid by imposing the categorical approach
in the first place.” Id. at 22. Similarly, courts may
look to the plea colloquy, “but not for statements and
admissions of the type that might show up in testi-
mony at trial.” Id. at 23. A plea colloquy is relevant
if it “contain[s] an explicit discussion” of the elements
of the conviction statute. Id. Mr. Vereen’s record
contains no such discussion—only a threadbare recital
of the entire charging statute, Pet. App. 69a—and in
any event, “[r]elying too heavily on the facts admitted
in a plea colloquy could therefore threaten to deprive
many defendants of the benefit of their bargains.”
Kennedy, 881 F.3d at 23.

V. THIS CASE IS AN IDEAL VEHICLE

A. Mr. Vereen’s prior child abuse convic-
tion is not an ACCA predicate.

The government is incorrect that, absent the con-
viction at issue, Mr. Vereen has three qualifying AC-
CA predicates. His child-abuse conviction does not
qualify as a violent felony. The statute under which
Mr. Vereen was convicted has three subsections, each
of which may be satisfied without the use of violent
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force. Pet. App. 68a—69a; Fla. Stat. § 827.03(a)
(1997). The statute permits conviction for infliction
of mental injury or even “encouragement of any per-
son to commit an act that . . . could . . . result in phys-
ical or mental injury.” Pet App. 92a. The third-
degree version to which Mr. Vereen pled is specifical-
ly reserved for abuse “without causing great bodily
harm.” Id. Even the parts of the statute regarding
physical abuse may be violated by marginally exces-
sive parental discipline, such as the “hitting and/or
slapping” that was alleged in Mr. Vereen’s charging
document. Id. at 94a; see, e.g., Wilson v. State, 744
So. 2d 1237, 1238 (Fla. Dist. Ct. App. 1999) (reversing
the conviction for third degree felony child abuse of a
parent who “slapped” her six-year-old son, resulting
in a minor injury (“bruis[ing] and redness”). Such
conduct falls well short of the “violent force” required
by the ACCA elements clause.

What’s more, the government has previously as-
serted that a “Florida conviction for third degree felo-
ny child abuse does not satisfy subsection (1) of the
federal crime-of-violence definition requiring that
physical force be an element of the crime.” Spencer v.
United States, 727 F.3d 1076, 1083 (11th Cir. 2013),
vacated on reh’g en banc, 773 F.3d 1132 (11th Cir.
2014).! Rather, such a conviction “must qualify un-
der the so-called residual clause.” Id. The govern-
ment again asserted this position at reharing en
banc, arguing that a “conviction under Florida’s child-
abuse statute does not qualify for enhancement under
either the elements clause or the enumerated-crimes
clause.” Supp. Br. for the United States on Rehear-
ing En Banc at 59 n.26, Spencer v. United States, No.

! The subsequent decision by the full court relied on other
grounds for its holding.
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10-10676 (11th Cir. May 21, 2014) (en banc). “Be-
cause the statute reaches conduct that would and
would not constitute a crime of violence, it does not
categorically define a crime of violence.” Id. at 60. It
also believed that none of the three alternative defini-
tions of child abuse in Fla. Stat. § 827.03 “categorical-
ly satisf[ies] the residual clause.” Id. at 59. While
the government further asserts that the statute
might be “amenable to the Modified Categorical Ap-
proach,” the likelihood that this conviction would
never have survived that analysis probably explains
why the court of appeals avoided it in Mr. Vereen’s
case.

B. Mr. Vereen was entitled to a defense in-
struction and a jury should decide
whether he can make out that defense.

Under Eleventh Circuit precedent, Mr. Vereen was
entitled to an innocent transitory possession defense
instruction. So long as there is “any foundation in
the evidence,” for an affirmative defense instruction,
the instruction must be given. United States v. Pal-
ma, 511 F.3d 1311, 1315 (11th Cir. 2008) (per curi-
am). In determining whether a defendant has a right
to have an affirmative defense presented to the jury
the facts must be construed in the light most favora-
ble to the defendant. Id. “[A defendant] is entitled to
have such instructions even though the sole testimo-
ny in support of the defense is his own.” United
States v. Young, 464 F.2d 160, 164 (5th Cir. 1972).

The government wrongly argues that the defense
would be unavailable because “[Mr. Vereen] did not
rid himself of possession of the firearm as promptly
as reasonably possible.” Opp. at 9. Were Mr. Ve-
reen’s case tried in the D.C. Circuit, Mr. Vereen
would have received the instruction. In Mason, the
government similarly argued on appeal that “Mason
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did not embark upon a course of conduct reasonably
calculated to result in the surrender of the pistol to
police with immediacy,” because Mason . . . did not
call the police, even though he had a cellular tele-
phone.” 233 F.3d at 625. The court responded that
“[t]his 1s precisely the kind of dispute that should be
submitted to a jury,” and instructed that on remand,
“it will be up to the jury to assess the evidence and to
determine whether, in light of the circumstances pre-
sented, Mason took adequate measures to rid himself
of possession of the firearm as promptly as reasona-
bly possible.” Id. That is the appropriate course
here, too. Mr. Vereen’s testimony is a sufficient
foundation in the evidence to have required the trial
court to provide the instruction to the jury.
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CONCLUSION

For the foregoing reasons and those stated in the
petition, this Court should grant the petition.

Respectfully submitted,

CHRISTOPHIR A. KERR CARTER G. PHILLIPS
13801 Walsingham Road JEFFREY T. GREEN*
A-154 DAvVID A. GOLDENBERG
Largo, FL. 33774 SIDLEY AUSTIN LLP
(727) 492-2551 1501 K Street, N.W.

Washington, D.C. 20005
SARAH O’'ROURKE SCHRUP (202) 736-8000
NORTHWESTERN SUPREME jgreen@sidley.com
COURT PRACTICUM
375 East Chicago Avenue
Chicago, IL 60611
(312) 503-0063

Counsel for Petitioner
February 13, 2020 * Counsel of Record



	No. 19-6405
	In The
	Supreme Court of the United States
	Ernest Vereen, Jr.,
	United States,
	On Petition for a Writ of Certiorari  to the United States Court of Appeals  for the Eleventh Circuit
	Reply Brief for Petitioner
	table of contents
	table of authorities
	table of authorities—CONTINUED
	Reply Brief
	I. THERE IS A CLEAR AND ENTRENCHED SPLIT ON THE AVAILABILITY OF THE INNOCENT TRANSITORY POSSESSION DEFENSE
	II. THE INNOCENT TRANSITORY POSSESSION DEFENSE IS ROOTED IN THE COMMON LAW
	III. THIS COURT HAS NOT SANCTIONED JUDICIAL FACT FINDING
	IV. CIRCUITS ARE CLEARLY AND INTRACTABLY SPLIT ON THIS ISSUE
	V. THIS CASE IS AN IDEAL VEHICLE
	A. Mr. Vereen’s prior child abuse conviction is not an ACCA predicate.

	conclusion

