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IN THE I.]NITED STATES COURT OF APPEALS

FOR T}IE NINTH CIRCUIT

JAMES BYRON COON,

P etitioner-Appell ant, CA No. l9-35280

MARK NOOTH, SuPerintendent,

Snake River Correctional Institution,

Respondent-Appellee.

James Byron Coon ("Petitioner-Appellant"), pursuant to Fed. R. App. P.27

and Ninth Cir. Rule 22-1(d) and through undersigned counsel, Oliver Loewy,

hereby moves that this Court issue a certificate of appealability. Mr. Coon seeks a

certificate of appealability on all claims presented to the District Court in his case.

In this motion, however, he draws the Court's attention specifically to Claim I.A.:

that trial counsel was ineffective in failing to seek an opinion as to the comparative

likelihoods of an asthma attack and smothering as the cause of death, in light of the

facts that the deceased suffered asthma, for which she used a prescription inhaler,

and chronically abused illicit drugs and alcohol.

v
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STATEMENT OF FACTS AND PROCEDURAL HISTORY

A. The Oregon State Criminal Case

On February 10, 2001, Mr. Coon was arrested and charged by information

with murdering his girlfriend earlier that day. On August 7,2007, a Deschutes

County grand jury returned an amended indictment against Mr. Coon charging him

with three aggravated murder counts (Counts 1-3, Or. Rev. Stat' $ 163'095), one

felony tampering with a witness count (Count 4, ORS 162.285), and one

misdemeanor assault count (Count 5, ORS 163.160). D' Ct. Dkt.20-1 at25-26

(amended indictment). Messrs. Dennis Hachler and Geoffrey Gokey were

appointed to defend Mr. Coon against these chrarges.

On Octob er 4,2001, the trial court conducted a judicial settlement

conference. The settlement conference, which lasted the better part of the day,

"[c]learly . . . was very emotional." D. Ct. D1K'.2l'2 at484 (postconviction

general judgment). During the course of the conference, the settlement judge and

defense counsel urged Mr. Coon that he should accept the State's plea offer

because his case was hopeless. According to both Mr. Coon's and trial counsel's

testimony in postconviction proceedings, the settlement judge threatened that

Mr. Coon should 'take the deal because if he was the trial judge he would sign the

death warrant[.]- D. Ct.Dl<t.21-2 at2ll (trial counsel postconviction testimony).
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SeeD.Ct. Dkt. 20-l at364 (Mr. Coon's sworn declaration). Defense counsel

urged Mr. Coon,'oDon't make us help them killyou." Id- at 369. Though trial

counsel wanted to wait until the following day for Mr. Coon to enter the plea, the

judge insisted on taking it that evening. D. ct. Dld..21-2 (PCR hearing transcript,

hereinafter'?cR Tr."). A short time later that evening, Mr. coon entered an

Alfordplea. The next day, Mr. Coon contacted trial counsel and asked them fl/.'e a

motion to allow him to withdraw his plea because he had been coerced to enter it.

Id. at223.

In20A2,Mr. Coon filed in state court a petition seeking post-conviction

relief. On April g,20l2,the Malheur County Circuit Court entereci a generai

judgment denying his motion. D. ct. Dkt. 2l-2 at 482 (general judgment). The

Oregon Court of Appeals denied relief and the Oregon Supreme Court denied

review. coon v. North,344P.3d 1149 (Or. Ct. App.), review denied,358 P.3d

1001 (2015). Thereafter, Mr. Coon commenced the instant federal habeas corpus

proceedings.

B. The Federal Habeas Corpus Proceedings In District Court

On November 12,2015, the District Court docketed Mr. Coon's pro se

Petition for writ of Habeas corpus Pursuant to 28 U.S.C. S 2254. D' Ct. Dl<t.2.

(Amended Petition). on December 19,2076, Mr. Coon, through undersigned
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counsel, filed his First Amended Petition and, also, his supporting brief. D. Ct.

Dkts. 27 (FirstAmended Petition) & 28 (Supporting Brief). On July 11,2017,

Mr. Coon filed his Corrected First Amended Petition For Writ of Habeas Corpus.

D. Ct. Dkt.47 (Corrected First Amended Petition, hereinafter "Corected

Petition"). On July 27,2017, Respondent, through counsel, filed his Answer and

Response to Mr. Coon's habeas petition and supporting brief. D. Ct. Dkts. 50

(Answer) & 52 (Response). With leave from the District Court, the parties

engaged in further briefing. D. Ct. Dkts. 63 (Petitioner's Reply to Response,

hereinafter'R-eply"); 76 (Respondent's Sur-Reply); 89 (Petitioner's Response to

Sur-Reply, hereinafter "Response"). The District Court then issued its Opinion

and Order as well as its Judgment. D. Ct. Dkts. 93 (Opinion and Order, hereinafter

"Opinion") &94. The Court declined to issue aCertificate of Appealability. Id.

ARGUMENT

A. The Certificate Of Appealability Standard

A COA should issue "where a petitioner has made a 'substantial showing of

the denial of a constitutional right."' Miller-El v. Cockrell, 537 U .5. 322, 336

(2003) (quoting 28 U.S.C. $ 2253(c) (2)). Under this standard, "a petitioner must

'sho[w] that reasonable jurists couid debate whether (or, for that matter, agree that)

the petition should have been resolved in a different manner or that the issues
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presented were adequate to deserve encouragement to proceed further."' Id.

(quoting Slackv. McDaniel,529 U.S. 473, 484 (2000) (quoting Barefoot v. Estelle,

463 U.S. 880, 893 n. 4 (1983)). Thus, where a district court rejects a constitutional

claim on its merits, to obtain a COA the petitioner "must demonstrate that

reasonable jurists would find the district court's assessment of the constitutional

claims debatable of wrong." Slack at 484.

B. Reasonable Jurists Would Find It At Least Debatable Whether Trial
Counsel Was Ineffective For Failing To Adequately Investigate Asthma As
A Cause Of Death.

The state Medical Examiner opined that the cause of death was "probable

iraumatic asphyxiation." D. Ct. Dki.2A-2 at35 (deaihr ceitificaie). irr his habeas

petition, Petitioner-Appellant claimed that trial counsel rendered ineffective

assistance of counsel (Claim I.) in several respects, including:

A. Trial Counsel Failed To Investigate Asthma As A Cause Of
Death

33. Trial counsel was on notice that the deceased suffered
sufficiently severe asthma that she used an inhaler available only
through her physician's prescription. Trial counsel failed to consult
with an independent forensic pathologist to determine whether the

Medical Examiner's post-mortern examination was consistent with
the deceased dying from an asthma attack, especially given her
chronic drug and alcohol abuse, and the comparative likelihoods of
an asthma attack and smothering having been the cause of death.

Upon information and belief; had trial counsel sought an

independent forensic pathologist's expert opinion on these

questions, they would have learned that the post-mortem

APPENDIX, p. 10
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examination report was entirely consistent with the deceased

having died from an asthma attack and that her cause of death was

at least as likely an asthma attack as smothering (the state's theory).

Corrected Petition at 10. Petitioner-Appellant moved for an evidentiary hearing to

present supporting testimony from a highly qualified forensic pathologist.

Corrected Petition at20 (habeas petition prayer for relief); Reply at l-2;

Petitioner's Response at 3-8 (listing proposed witness' credentials).

L. Reasonable jurists would find debatable the district court determination
that Claim I.A. is not a new claim.

Petitioner-Appellant argued that the District Court should review de novo

Claim I.A. because it is new and Respondent did not assert procedural default.

Petitioner's Reply at 4 (citing United States v. Barron, I72 F.3d 1 153, 1 156-57

(9th Cir. 1999) (en banc) (government's failure to raise procedural default in

district court waived def'ense, and'there are no extraordinary circumstances

present in this case which would suggest that justice would be served by

overlooking the government's omission")). The District Court, however,

determined that because Petitioner-Appellant "alleged during PCR proceedings

that counsel failed to conduct adequate investigation into altemate causes of death,

including the victim's asthma conditionl,]" he had "fairly presented" Claim I.A.

and that, therefore, "de novo review is not appropriate." Opinion at 16 n. 4.
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Reasonable jurists would find it debatable whether the District Court

correctly assessed Claim I.A. as afairly presented rather than new claim. The

District Court compared the legal theory of the postconviction claim to that of

Claim I.A. to determine that the claims were the same. However, to support Claim

I.A. Petitioner-Appellant made an allegation neither made in postconviction

proceedings nor supported by evidence at the postconviction hearing, viz., that a

qualified forensic pathologist would have opined that the deceased's cause of death

was at least as likely an asthma attack as smothering. That additional allegation, as

petitioner-Appellant argued below (Reply at 4), rendered Claim I.A. a new claim

because it placed'the case in a signif-rcantly difl-erent anci stronger evidentiary

posture than it was when the state courts considered it." Dickens v. Ryan,740F -3d

l30Z,l3 1B (9th Cir. 2014) (en banc). That additional fact made Claim I.A. new

because, in this Alfurdplea case, it would have provided Mr. Coon what otherwise

eluded him at the time of his plea: a small chance of success attrial. See Lee v.

United States,137 S.Ct. 1958, 1966 (2017). By providing "even the smallest

chance of success attrial," a pathologist's opinion that the deceased's cause of

death was as likely asthma as smothering would have led Mr. Coon to reject the

plea offer because it would have provided some chance that he would avoid dying

in prison. Id.; see infra at9-15. For these reasons, Claim LA. is a new claim. The
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District Court should have excused Claim I.A.'s default under Martinez v- Ryan,

566 U.S. 1 (2012),because it is reasonably likely that (1) but for postconviction

counsel's failure to allege that trial counsel was ineffective in failing to obtain an

expert opinion-based on the deceased suffering asthma for which she used a

prescription inhaler, and on her chronic alcohol and drug abuse-that an asthma

attack as likely caused her death as smothering, the postconviction outcome would

have been different and (2) but for trial counsel's failure to seek that opinion, Mr'

Coon would not have entered an Alfurd plea. Having excused the default, the

District Court should have conducted de novo review of Claim I.A., granted an

evidentiary hearing, and considered the new expert opinion. Detrich v. Ryan,740

F.3d 1237,1247 (9th Cir. 2013) (S225aG)(2) does not apply to ineffective

assistance of trial counsel claim when Martinezis deployed to excuse the claim's

default).

2. Reasonable jurors would find debatable the District Court's
determination that Mr. Coon failed to establish Strickland prejudice.

The Supreme Court heldin Lee:

[c]ommon sense (not to mention our precedent) recognizesthat

ih.r. is more to consider than simply the likelihood of success at

trial. The decision whether to plead guilty also involves assessing

the respective consequences of a conviction after trial and by plea.

1llS v. St. Cyr,533 U.S. 289,322-23 (2001). When those

consequences are, from the defendant's perspective, similarly dire,

even the smallest chance of success attrialmay look attractive. For
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exainple, a defendant with no realistic defense to a charge carrying

a2}-year sentence may nevertheless choose trial, if the

prosecution's plea offer is 18 years. Here Lee alleges that avoiding
deportation was the determinative factor for him; deportation after

some time in prison was not meaningfully different from
deportation after somewhat less time. He says he accordingly
would have rejected any plea leading to deportation-even if it
shaved off prison time-in favor of throwing a "Hail Mary" atfital.

Lee v. United States,137 S.Ct. 1958, 1966-67 (2017) (emphasis in original). Mr.

Coon was 51 years old at the time of his plea. Avoiding death in prison "was the

determinative factorf,f" rcgardless of whether he died incarceruted of natural

causes or by state execution. Had Mr. Coon known that apathologist would have

testified that the deceased's cause of death was as likely an asthma attack as

smothering, he would have rejected the plea offer because that expert testimony

would have provided him some small chance of success attrial. Because he

entered an Alfurdplea, to establish the Stricklandr prejudice prong Mr. Coon "rnust

show that there is a reasonable probability that, but for counsel's error, he . . .

would have insisted on going to trial." Hill v. Lockhart, 474 U.S. 52, 59 (1985).

As Mr. Coon's trial counsel and the Court berated him throughout the day

long sefflement conference, he would iose atftial. See supra at2'3. The evidence

against him, which the District Court summarized, was daunting. Opinion at20.

I Strickland v. Washington,466 U.S. 668 (1984) (setting out the test for ineffective

assistance of counsel).
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However, a pathologist's opinion that the cause of death could as easily have been

an asthma attack as smothering would have provided him a basis, however slender,

on which to build a case that he had not killed the deceased. Had the lay witnesses

testified to Mr. Coon having allegedly told them that he had smothered the

deceased, he would have testified that they mischaractefized, misunderstood, and

misremembered his statements that her death was, at most, accidental. PCR Tr. at

400. Absent a pathologist's opinion that the cause of death was as likely asthma as

smothering, Mr. Coon had nothing to rely on other than his testimony to persuade a

jury that there was a basis on which to find a reasonable doubt of his guilt.

However, the pathologist's opinion would have created a reasonable doubt of

Mr. Coon's guilt. It would have supported Mr. Coon's testimony that he did not

smother her, which would have supported Mr. Coon's testimony that the witnesses

who testified that he said he had smothered the deceased either misheard,

misremembered, or mischaractefized his statements to them. Likewise, the

pathologist's opinion coupled with Mr. Coon's testimony that he did not smother

the deceased would have created a reasonable doubt that Mr. Coon's flight and his

alleged request for help with disposing the body was evidence of guilt rather than

the actions of an innocent man profoundly frightened that his criminal record

would lead law enforcement officials to reject his version of events as a lie' Thus,
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the pathologist's opinion created some, even if the "smallest[,]chance of success at

trial." Lee at 1966. Because "the determinative factor" for Mr. Coon was avoiding

a sentence which would almost certainly mean that he would never again walk a

free man, there is a reasonable probability that, but for counsel's failure to alert the

defense pathologist that the deceased suffered severe asthma, Mr. Coon 'hould

have insisted on going to trial." Hill,474 U.S. at 59

The District Court did not consider Mr. Coon's perspective-that the

dispositive consideration was avoiding spending the rest of his life in prison-in

determining whether he had failed to establish prejudice. Instead, it first

determined that the 'totality of the evidence would have rendered [the

pathologist's] opinion largely meaningless to a jury." Opinion at20. This, of

course, implicitly acknowledges that it would have provided a slim reed on which

to build a defense. But the District Court went on to determine that "the most

likely outcome" attrial would have been "life imprisonment without the possibilify

of parole" and that his plea deal was "a much better sentence for him[.]" Id. . The

Court concluded that, "Under these circumstances, Petitioner cannot credibly assert

that he would have foregone the plea deal and proceeded to atrial where he would

have received a harsher sentence under any scenario this Court can envision." Id.

at20-21(footnote omitted). The District Court's analysis here loses sight of the
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fact that the determinative factor for Petitioner-Appellant was to avoid dying in

prison. Doubtless, to a defendant trying to minimizethe length of his prison

sentence, the negotiated 25 year sentence was much better than the likely much

longer sentence after trial. But to Mr. Coon, these sentences were equally harsh

because under either he would almost certainly die incarcerated.

3. Reasonable jurists would find debatable the District Court's
determination that Mr. Coon failed to prove Stricklund deficient
performance.

'l'he District Court's determination that defense counsel's failure to advise

the defense pathologist that the deceased suffered asthma was not deficient

performance because they asked him io examine alteinative causes of death.

Opinion at 19-20. However, in asking the defense pathologist to examine

alternative causes of death, trial counsel withheld the fact that the deceased

suffered asthma and used a prescription inhaler in addition to chronically abusing

illicit drugs and alcohol. Trial counsel's "strategic choices made after less than

complete investigation are reasonable precisely to the extent that reasonable

professional judgrnents support the limitations on investigation." Strickland v

Washington,466 U.S. 668, 690-91(1984). It was unreasonable for trial counsel to

have withheld obviously relevant facts from their independent forensic pathologist.

"An attorney cannot hire an expert, give him whatever evidence he happens to
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have on hand (but not the evidence the client pointed to) and accept the report

without further discussion. Trial counsel may rely on an expert's opinion on a

matter within his expertise when counsel is formulating a trial strategy. . . . But this

common-sense principle does not give trial counsel a free ride when it comes to the

obligation to undertake a 'thorough investigation of law and facts relevant to

plausible options' for a defense. Snickland, 466 U.S. at 690,104 S.Ct.2052; see

Bigelow, 57 6 F .3d at 287-88 ;' Couch v. Booker, 632 F.3d' 241 (6th Cir. 2011)

Trial counsel appreciated the need to investigate causes of death alternative

to the state's suffocation theory. This is clear from their September 27,2001,letter

to their retained forensic pathoiogist advising him that "we recently ciiscovered that

the victim smoked methamphetamine shortly before her death" and asking

whether, "[i{l true, would this information change or affect the current diagnosis of

probable traumatic asphyxiation?" D. Ct. DI<t. 20-2 at 108 (9127101 letter from

Mr. Gokey to Dr. Brady). Yet counsel failed to advise their expert that the

deceased suffered asthma for which she used a prescription inhaler and failed to

inquire whether that fact might change or affect the conclusion as to the cause of

her death. That failure to investigate the deceased's cause of death was

unreasonable because "without an investigation, trial counsel could not reasonably

have known whether the [autopsy evidence] was consistent" with the state
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pathologist's opinio n. Alcala v. Woodford, 334 F .3d 862' 891 (9th Cir. 2003).

Absent this investigation, trial counsel could not have made an informed tactical

decision that Petitioner-Appellant should enter an Alfurd plea. Cf' Thomas v.

Chappell,678 F.3d 1086, 1104 (9th Cir.2012) (counsel's decision not to call a

witness can only be considered tactical if he had "sufficient information with

which to make an informed decision"); Reynoso v. Giurbino,462F.3d 1099,

l1l2-15 (9th Cir.2006) (counsel's failure to cross-examine witnesses about their

knowledge of reward money cannot be considered strategic where counsel did not

investigate this avenue of impeachment); Jennings v. Woodford,290 F.3d 1006,

1016 (9th Cir. 2002) (counsel's choice of aiibi defense and rejection of mentai

health defense not reasonable strategy where counsel failed to investigate possible

mental clefenses). Here, counsel was on notice that the decedent has asthma and,

therefore, that her asthma may have caused her death. Their urging Mr. Coon to

accept the state's plea offer was deficient performance, as it was based in

inadequate investigation.

Conclusion

Reasonable jurists would find debatable that Claim I.A. is not a new claim,

thus would find debatable the District Court's determination that the claim should
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not be reviewed de novo. Reasonable jurists would find debatable whether relief

should be granted on de novo review

CONCLUSION

For these reasons and for all those reasons set out in his briefing before the

District Court, Mr. Coon respectfully asks that the Court grant a'certificate of

appealability in this case.

Respectfully submitted this 13th day of May 20t9

/s/ Oliver W Lnewv

Oliver W. Loewy
Assistant Federal Public Defender
Attorney for Petitioner-Appellant

APPENDIX, p.20



Coon v. Nooth, SliP CoPY {2019}

2019 wL 1118545

Onlythe Westlaw citation is currently available.

United States District Court, D. Oregon.

James Byron COON, Petitioner,

v.

Mark NOOTH, Respondent.

Case No. z:r5-CV-ozrz5-MO

I

Signed og/LL/2o19

Attorneys and Law Firms

Oliver W. Loelvy, Assistant Federal Public Defender, 101

S.W. Main Street, Suite 1700, Portland, Oregon 97204,

Attomey for Petitioner.

Ellen F. Rosenblum, Attorney General, Kristen E- Boyd,

Assistant Attorney General, Department of Justice, 1162

Court Street NE, Salem, Oregon 97310. Attomeys for

Respondent.

OPINION AND ORDER

Michael W. Mosman, United States District Judge

'tl Petitioner brings this habeas corpus case pursuant to

28 U.S.C. S 2254 challenging the legality of his state-court

convictions for Murder and Tempering with a Witness' For

the reasons that follow the Corected Ametrded Petition for

Writ of Habeas Corpus (# 7) is denied.

BACKGROUND

Petitioner had a history of violent relationships with women.

In January 2001, he assaulted his girlfriend, Patty Flynn,

resulting in his arrest. The following month, he was out at a

tavern with Flynn when he hit her in the jaw. Respondent's

Exhibit 108, p. 6. Flynn took a taxi to her mother's house

where Flynn visited with her five-year-old son. Petitioner

arrived sometime thereafter, and the mother told him to

leave. Flynn's mother, son, and Flynn's mother's neighbor all

witnessed Petitioner tlreaten Flynn, telling her that he was

going to kill her. Id at7. The neighbor called the police,

prompting Petitioner to leave the area, and Flynn refused to

talk to the offtcers who arrived on the scene.

After the officers departed, Flynn left her mother's home

claiming that she needed cigarettes, but she took a taxi

to Petitioner's home. Shortly thereafter, Flynn was dead.

Petitioner called his sister, Jerrie, asking for help with ai

"problem" he had. Jerrie thought Petitioner sounded suicidal

and asked police to conduct a welfare check.

Petitioner called his friend, Maggie, and told her "he had to

get out of there because he was going to jail, and that he

wanted to kill himself...." Respondent's Exhibit 201, p. 20.

Maggie went over to Petitioner's home where he grabbed her

by both forearms and told her, "Don't look. Don't look. Flynn

is dead on the bed." Id at23. Maggie responded, "Damn you

Jim. You brought me into the middle of a murder scene." Id al

24. Petitioner apologized to her, and "just kept saying he was

sorry. He didn't mean to do it. It was an accident." Id. He told

Maggie that he needed to "dump" the body somewhere. When

Maggie told him that they should call the police, Petitioner

said he needed more time and indicated that he needed to leave

town. Id at24-25.

Petitioner told Maggie that he had smothered or suffosated

Flynn, and that it had been his intention to scare her and that

he hadn't meant to kill her. Id at 32. Maggie drove Petitioner

to the home of friends named Penny and Kenneth, who drove

Petitioner to another friend's home. During the drive with

Penny and Kenneth, Petitioner told them, "I don't know ifyou
guys know how serious this is ... but I killed Flynn last night."

Id aL 94. Kenneth told hirn not to say anything rnore, and

Petitioner responded that he had smothered her with a pillow,

and that it had been an accident. Id Kenneth once agaitr told

Petitioner not to say anything more.

When authorities showed up at Petitioner's house to conduct

the welfare check Jerrie requested, they found Flynn's body.

In the meantime, Petitioner had decided to leave Central

Oregon, boarded a Greyhound bus bound for Portland, and

shaved off his mustache to change his appearance along

the way. Respondent's Exhibit 108, p. 16. Law enforcement

arrested Petitioner upon his anival in Portland.

*2 The Deschutes County Grand Jury indicted Petitioner

on three counts of Aggravated Murder, one felony count

of Tampering with a Witness, and one misdemeanor count

of Assault. Respondent's Exhibit 104. The State posited

three theories underlying the Aggravated Murder charges: (l)
Petitioner had previously been convicted of Manslauglrter in

the First Degree in California when he shot a man in the back;
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(2) Flynn was a witness against Petitioner for the pending

assault from January 2001; and (3) Petitioner caused Flynn's

death while torturing her. The State was confident it *had

ample evidence to support every one ofthose theories in this

case" and noted that "as time went by from the date of this

incident in February, the state's case actually became stronger

in a number of areas." Respondent's Exhibit 108, p. 13.

The Deschutes County Circuit Court appointed Dennis

Hachler and Geoffiey Gokey to represent Petitioner. On

October 4, 2001, the trial court conducted a settlement

conference where the State offered him a reduced sentence

in exchange for a plea to Murder. The settlement conference

was highly charged, and according to Petitioner's Declaration

that he submitted during his post-conviction relief (*PCR")

proceedings, the Judge who presided over the settlement

conference indicated he would not hesitate to sign Petitioner's

death warrant if it came across his desk. Respondent's Exhibit

124, p.22. Petitioner also declared that Hachler told him to

quit my damn crying. Then he yelled, "What the hell is

wrong with you! They're giving you your last chance! You

don't even have to admit any guilt-you can just plead

Alford pleas!" He walked over to where I was seated and

stopped. Looking down at me with an angry stare, Hachler

yelled, "Don't make us help them kill you! Take the damned

deal!"

Id at 27

The State's offer called for Petitioner to enter an Alford plea

to one count of Murder and one count of Tampering with a
Witness and waive his right to appeal. In exchange, the State

removsd the Aggravated Murder charges and stipulated to

a sentence of: (1) 300 months imprisonment and 36 months

of post-prison supervision on the Murder conviction; and

(2) a consecutive upward departure sentence of 60 months

on the Tampering conviction, with 24 months supervision

to be served concunently with that of the Murder term.

Respondent's Exhibit 106. This represented a particularly

positive outcome for Petitioner where he not only escaped

the capital nature of an Aggravated Murder trial, but also

negotiated a sentence that was less than the statutorily-

required life sentence with a 300-month minimum for Murder.

See ORS 163.115(5).

Petitioner entered his plea the day of the settlement

conference, and sentencing was scheduled to occur three

weeks later. Very shortly after entering his plea, Petitioner

contacted his attorneys and informed them he was dissatisfied

with his plea because he had been unduly pressured to accept

it. He asked counsel to file a motion to withdraw the plea.

Respondent's Exhibit 213, p. 71. Petitioner indicated he might

represent himself, but Gokey told him that he would try to
locate separate counsel, and reiterated that he felt that the

plea was still in Petitioner's best interests. Id at 72. Gokey

contacted the Oregon State Bar the following day, concerned

about a potential conflict with his client. He and Hachler

then decided to get another attorney to come in and talk with

Petitioner:

Well, I didn't know anybody. Mr.

Hachler knew Mark Rader and I'd
heard of Mark Rader, and so Mr.

Hachler contacted Mark Rader and

then contacted the powers to be at that

time, the State Court Administrator's

office ... about getting somebody over

there. And that lawyer, he came over

and me (sic) a copy of the file for him.

I think I even gave him some of our

^*i^i-^l *-f--i-|" --J l"- .,,--+ +^ '.^a+vrrSruqr 4rrs rr! YYlrlt Lu tltllt

the client. I'm not sure if I met with Mr.

Coon again. I don't think I did.

*3 Idat74-75.

According to Rader, Hachler contacted him and "said that

[Petitioner] was a very troublesome client. He wants me to

review the discovery and meet with Mr. Coon to discuss

his case and attempt to get him back in line so he'll

go through with sentencing now scheduled for 70125;'

Respondent's Exhibit 143, p. 1. Rader, in turn, successfully

sought authorization for a particular investigator who, as

Rader put it, "very often has a way with these guys so maybe

between the two of us we can talk Coon into staying with the

deal." Id.

None of the attorneys involved with Petitioner's case moved

to withdraw the plea, and the case proceeded to sentencing.

Gokey and Hachler accompanied Petitioner to his sentencing,

but did not represent him during that proceeding. The

sentencing Judge personally told Gokey in chambers that he

was
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upset about the settlement conference

and he was upset about the Process;

and he said he thought maybe it was

unethical. And this was in chambers

with the District Attomey sitting there,

and the District Attorney said we want

to stick with this judge or something

like that. He said, well, if he wants out

of this he's getting out of this; and that

was in chambers to us. And ... then I

sat and watched him, my recollection

is five times he asked Mr. Coon if
he wanted to withdraw his plea and

he said, no, he's fine. That's with Mr.

Rader.

Respondent's Exhibit 213, pp. 86'87

When sentencing commenced, Rader represented Petitioner

whiie Gokey anci Fiachier sai inside the counroom anci

observed the proceedings. Id at 86. At the court's request,

Rader stated on the record how he had come to represent

Petitioner at sentencing. Rader informed the court that

Petitioner wished to go forward with the plea and sentencing.

Respondent's Exhibit 108, p. 23. The sentencing judge twice

more inquired as to Petitioner's willingness to proceed:

Court: I just want to make sure that your client is prepared

to go forward today without any hesitation, he still is
comfortable with the plea agreement he entered into.

Rader: Your Honor, Mr. Coon just explained to me that he

is comfortable going forward with it.

60 consecutive months in prison on the Witness Tampering

conviction with a concurrent 24-month term of post-prison

supervision. The Judgment the court issued erroneously stated

that Petitioner was guilty of Aggravated Murder instead of
Murder, and in February 2002the State moved to amend the

judgment to conect the error. The State also asked the court to

increase the term of post-prison supervision from 36 months

to life. It appears the trial court granted the Motion, but did

not enter an amended judgment.

Seven years later, Petitioner took a direct appeal but the

Oregon Court of Appeals dismissed the case for lack of
jurisdiction, and the Oregon Supreme Court denied review.

Respondent's Exhibits ll0, 113.

*4 Petitioner next filed for collateral relief in Malheur

County where the PCR court dismissed the action based

upon Petitioner's prior waiver of his right to appeal.

Respondent's Exhibit I 19. Petitioner appealed, and the parties

jointly moved to remand the case to the PCR court for a

determination as to whether he properly waived his right to
pursue his PCR remedy. The PCR court found he did not enter

a valid waiver, especially where he executed the waiver well
before Rader entered the case:

Petitioner was represented by two attorneys through the

time of plea. Immediately after the plea, petitioner told

them he had changed his mind and wanted to withdraw

his plea and go to hial. Mr. Rader appcarcd as his attorney

at sentencing. He was never appointed, the plea attorneys

never withdrew, Rader was requested by the plea attorneys

to try to convince petitioner to continue with the deal. There

is no evidence that petitioner requested to speak to another

attomey or had ever heard of Mr. Rader.

*****

Mr. Rader was contacted by the plea attomeys to convince

petitioner to continue with the deal. He was not there as an

independent advisor concerning the waiver. Petitioner had

no advi[c]e from a disinterested lawyer about what he was

giving up. This is not to fault the plea attorneys who the

court assumes felt they had done a greatjob in representing

petitioner, and that he was not really giving up anything.

This court is determining only whether the waiver is valid,

not whether there are grounds for post conviction relief.

Respondent's Exhibit l82,pp. l-2.

***t *

Court: And he does not wish to file a motion to withdraw

his plea?

Rader: No, Your Honor, he does not.

Court: Al1 right, let's go ahead.

Id at24-25.

The judge proceeded to sentence Petitioner in accordance

with the plea deal to 300 months in prison and 36 months

of post-prison supewision on the Murder conviction, and
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The PCR court later conducted a lengthy evidentiary hearing

on the merits of Petitioner's claims and ultimately concluded

that the plea was not coerced, that his attorneys were not

ineffective, and that Petitioner had not established prejudice'

Respondent's Exhibit 217. The PCR court did, however'

require that an amended judgment be filed setting forth the

proper convictions and sentence to reflect the terms Petitioner

had negotiated in his plea deal, including deletion ofthe post-

prison supervision term on the Tampering count to ensure

that it did not exceed the statutory maximum sentence. 
I 1d

at 3; Respondent's Exhibits 227 & 228. The Oregon Court

of Appeals affirmed this decision without issuing a written

opinion, and the Oregon Supreme Court denied review'

Respondent's Exhibits 125 &' 126-

I Th" two years of post-prison supervision initially

imposed on the Tampering conviction was run

concurrently to the three years of supervision on [rc

Murder charge, so this change in the Arnended Judgment

was of no practical effect to Petitioner. But where the

statutory maximum on the Tampering charge was 60

months, and that reprssented Petitioner's prison sentence,

the additiona! 24 months of supe'rvision teehnieally

exceeded the stafutory maximum.

Petitioner filed his Corrected Amended Petition for Writ of

Habeas Corpus in this case on July 11,2017 raising eight

grounds for relief:

1 Petitioner's trial attorneys rendered ineffective assistance

when they failed to: (a) investigate asthma as the cause

of the victim's death; (b) conduct an adequate mitigation

investigation; (c) alert the trial court that a conflict of

interest had arisen when they coerced his guilty plea; and

(d) advise Petitioner that the stipulated sentence on the

Witness Tampering charge was unlawful because there

was no stipulation to the facts necessary for the upward

departure sentence, and the agreed-upon sentence on the

Murder charge was less than the statutory requirements.

*5 2. Petition er's Alford plea was not voluntary, knowing,

and intelligent;

3. The trial court violated Petitioner's right to due process

when it amended his sentence to increase his term of post-

prison supervision, breaching his plea agreement;

4. The State violated Petitioner's right to due process

when it made an intentional sentencing misrepresentation

to include his plea;

5. The upward departure sentence on the Witness

Tampering conviction violated Petitioner's Sixth

Amendment right to a jury trial and his Foufteenth

Amendment right to due process;

6. Petitioner was without counsel at his sentencing hearing

in violation of his Sixth and Fourteenth Amendment rights

to counsel and due process

7. Petitioner's conviction and sentence violate the Eighth

and Fourteenth Amendments because he is actually

innocent of Murder; and

8. The cumulative effect of the foregoing errors mandate

that Petitioner's convictions and sentences be vacated.

Corrected Amended Petition (#47).

Respondent asks the Court to deny habeas corpus relief

because: (1) Petitioner failed to fairly present Grounds Two,

Three, Four, Five, Six, and Eight to Oregon's state courts,

leaving them procedurally defaulted; (2) the PCR court's

decision as to the claims in Ground One was neither contrary

to, nor an unreasonable application of clearly established

federal law; and (3) Petitioner cannot meet his burden to

establish his freestanding claim ofactual innocence in Ground

Seven.

DISCUSSION

I. Exhaustion and Procedural Default

A habeas petitioner tnust exhaust his claims by fairly

presenting them to the state's highest court, either through a

direct appeal or collateral proceedings, before a federal court

will consider the merits of those claims. Rose v. Lundy,455

U.S. 509, 5 19 (1982). "As a general rule, a petitioner satisfies

the exhaustion requirement by fairly presenting the federal

claim to the appropriate state courts ... in the manner required

by the state courts, thereby 'affording the state courts a

meaningful opporfunity to consider allegations of legal error.'

" Casey v. Moore,386 F.3d 896, 915-916 Qrh Cir. 2004)

(quoting Vasquez v. Hillery, 474 U.5.254,257, (1986)). If a

habeas litigant failed to present his claims to the state courts

in a procedural context in which the merits of the claims were

actually considered, the claims have not been fairly presented

to the state courts and are therefore not eligible for federal

habeas corpus review. Edwards v. Carpenter,529U.S.446,

a53 (2000); Castille v. Peoples,4s9 U.S. 346,351(1989).
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A petitioner is deemed to have "procedurally defaulted" his

claim if he failed to comply with a state procedural rule, or

failed to raise the claim at the state level at all. Carpenter,529

U.S. 446, 451 (2000); Coleman v. Thompson,50l U.S- 722,

750 (1991). Ifa petitioner has procedurally defaulted a claim

in state court, a federal court will not review the claim unless

the petitioner shows "cause and prejudice" for the failure to

present the constitutional issue to the state court, or makes a

colorable showing of actual innocence. Gray v. Netherland,

518 U.S. 152,162 (1996); Sawyer v- Whitley,505 U.S. 333,

337 (1992); Murr ay v. C arrier, 47 7 U .5. 47 8, 485 ( 1 986).

*6 Petitioner did not fairly present any federal claims to

Oregon's state courts during direct review where he failed to

timely file his direct appeal, and the Oregon Court ofAppeals

dismissed the action for lack ofjurisdiction. During his PCR

appeal. Petitioner argued that his plea was not voluntary

because his attomeys coerced him to enter the plea and failed

to properly advise him. Respondent's Exhibit 218. These

claims correspond to Ground One ofthe Corrected Amended

Petition for Writ of Habeas Corpus. Although Petitioner also

filerl a grrnnlsmenta,l oro qa $rief dnring hi5 PCR appeal, with

the exception ofhis Ground Eight cumulative error claim, the

pro se briefing did not preserve any additional claims for this

Court's review2. Accordingly, Grounds Two, Three, Four,

Five, and Six are procedurally defaulted. Although petitioner

argues that ineffective assistance of counsel excuses his

default, for the reasons discussed below Petitioner was not the

victim ofineffective assistance ofcounsel in this case.3

Petitiorrer's fir'st pro se claim asscrtcd that his sentence

was illegal, buthe could have pwsued the claim on direct

appeal such that state law foreclosed him from arguing it

as a PCR claim . P almer v. State, 318 Or. 3 52, 35 4 (199 4).

His second pro se claim mirrored arguments his attorneys

had already made on his behalf- Respondent's Exhibits

218,219. Petitioner's third claim, like his first claim,

challenged his allegedly improper sentences (baned by

Palmer). To the extent he wished his third pro se claim

to encompass additional claims of ftial court error, such

claims were unpreserved where he did not present any

other claims of hial court error to the PCR court. In

the Oregon Supreme Court, Petitioner did not pursue his

fowth pro se appellate claim that prosecutors breached

the plea agreement by seeking to increase his term

of post-prison supervision (the PCR court had already

resolved this issue in his favor), leaving it procedurally

defaulted. Respondent's Exhibit 223' Finally, Petitioner's

fifth pro se claim involving ach,ral innocence corresponds

to Ground Seven in this habeas action, which Respondent

concedes is not precluded by a procedural default in state

court. The fifth claim also raises a claim ofcumulative

error, which this Court will address on its medts as

Ground Eight.

Petitioner argues as to Ground Tkee that a fourth

attomey, Rankin Johnson, failed to timely object to the

issuance of the Amended Judgment. Where it does not

appear that Mr. Johnson represented Petitioner during

his initial-level PCR proceedings, Martinez v. Ryan,

566 U.S. I (2012) cannot serve to excuse the default.

Respondent's exhibit 213, p. l0 (listing initial-level PCR

attomeys). In any event, where the Amended Judgment

reflects the Sentence Petitioner bargained for, Petitioner

suffered no prejudice from any attorney error.

II. The Merits

A. Standard of Review

An application for a writ of habeas corpus shall not be

granted unless adjudication ofthe claim in state court resulted

in a decision that was: (1) "contrary to, or involved an

unreasonable application of, clearly established Federal law,

as determined by ihe Supreme Court ofche United Staies;" or

(2) "based on an un-reasonable determination of the facts in

light ofthe evidence presented in the State court proceeding."

28 U.S.C. S 2254(d). A state court decision is "contrary to ...

clearly established precedent ifthe state court applies a rule

that contradicts the governing law set forth in [the Supreme

Court's] cases" or "if the state court confronts a set of facts

that are materially indistinguishable from a decision of [the

Supreme] Court and nevertheless arrives at a result different

from [that] precedent." Wlliams v. Taylor, 529 U.S. 362,

405-06 (2000).

Under the "unreasonable application" clause of S 2254(d)

(l), a federal habsas court may grant relief "if the state

court identifies the correct governing legal principle from

fthe Supreme Court's] decisions but unreasonably applies

that principle to the facts ofthe prisoner's sase." Id at 413.

The "unreasonable application" clause requires the state court

decision to be more than incorrect or erroneous. Id at 410.

Twenty-eight U.S.C. $ 2254(d) "preserves authority to issue

the writ in cases where there is no possibility fairminded

jurists could disagree that the state court's decision conflicts

with [the Supreme] Court's precedents. It goes no farther."

Harringtonv. Richter,562 U.S. 86,102 (2011).

*7 By contrast, 28 U.S.C. 5 2254(d) (2) allows a petitioner

to "challenge the substance of the state court's findings and

3

2
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attempt to show that those findings were not supported by

substantial evidence in the state court record." Hibbler v.

Benedetti,693 F.3d 1140, 1146 (9th Cir. 2012)- A federal

habeas court cannot overtum a state court decision on factual

grounds "unless objectivety unreasonable in light of the

evidence presented in the state-court proceeding." Miller-El

v. Coclnell,537 U.S. 322,340 (2003). This is a " 'daunting

standard-one that will be satisfied in relatively few cases,'

especially because we must be 'particularly deferential to our

state-court colleagues.' " Hernandez v. Holland,750 F.3d 843,

857 (9 th Cir. 201 4) (quoting Taylor v. Maddox, 366 F.3 d 992,

looo (9th cir.2oo4)).

B. Analysis

L Grounds One and Eight: Ineffective

Assistance of Trial Counsel

The Court uses the general two-part test established by the

Supreme Coutt to determine whether Petitioner received

ineffective assistance of counsel. Knowles v. Mirzayance,556

U.S. iii, i22-23 (2009). First, Peiirioner musi show ihai

his counsel's performance fell below an objective standard

of reasonableness. Strickland v. Washington, 466 U'S. 668,

686-87 (1934). Due to the difficulties in evaluating counsel's

performance, courts must indulge a strong presumption that

the conduct falls within the "wide range of reasonable

professional assistance." Id at 689.

Second, Petitioner must show that his counsel's performance

prejudiced the defense. The appropriate test for prejudice

is whether Petitioner can show "that there is a reasonable

probability that, but for counsel's unprofessional errors, the

result of the proceeding would have been different '" Id at

694. ln proving prejudice, a petitioner who has pled guilty

or no contest to an offense must demonstrate that there is a

reasonable probability that, but for counsel's errors, he would

not have entered such a plea and would have insisted on

going to trial. Hitt v. Lockhart,474U.S.52, 59 (1985). When

Strickland's general standard is combined with the standard of
review governing 28 U.S.C. g 2254 habeas corpus cases, the

result is a "doubly deferential judicial review." Mirzayance,

556 U.S. at 122.

Petitioner argues that his trial attorneys should have consulted

with an independent forensic pathologist to determine

whether the Medical Examiner's report could have supported

a theory that the victim died of asthma.4 He also faults

counsel for not developing compelling mitigation evidence

of the tragic events he suffered throughout his life,

circumstances he believes might have demonstrated that he

likely did not face a death sentence and should therefore

have proceeded to trial. Petitioner next claims that he and

his attorneys were conflicted when he felt they coerced him

to take the State's plea offer, and that instead of moving to

withdraw his plea as he requested, they handpicked Rader as

a successor with an eye toward ensuring Petitioner followed

through with his plea deal, not an eye toward independently

investigating the case. Finally, Petitioner asserts that his

trial attomeys failed to inform him that that the stipulated

sentences did not conform to state law, and that the Murder

sentence in particular left him vulnerable to a challenge by the

State to void the plea agreement at a latu date because it fell

below the statutory minimum.

4 Petitioner asserts that this claim is prooedurally

defaulted, but the State waived its ability to raise such a

defense such that the Court should now review the claim

de novo. Petitioner alleged during his PCR proceedings

that counsel failed to conduct adequate investigation into

alternate causes of death, Including the victim's asthma

condition. Respondent's Exhibit 123, p. 8. Petitioner

fairly presented his Ground l(a) claim and de novo

review is not appropriate.

*8 The PCR court held a lengthy hearing in this case and

made a variety of findings applicable to these claims:

3. Hachler and Gokey calling in Rader to give a second

opinion was reasonable strategy and a valuable service to

client.

****t!

5. First attorneys did consult with an expert, Dr. Brady,

conceming alternative causes of death. They also got a

psychological eval.

6. Insufficient evidence that Rader unaware of any

pertinent facts necessary to evaluate case.

7. Sentencing judge indicated he would allow plea to be

withdrawn because he was unhappy with the process of
scheduling the JSC.

8. Although Rader's representation was short, he had all

discovery and Hachler's file. He and investigator read all

the material, got pet's account of facts and could reasonably

advise pet of whether he was at risk of the death penalty

and whether plea was in his best interest.

da'g$ILeW ,ail .:il :,i i",;:':,ii-:'i ::;r-..rr'.:: :; ,.i,.',r|;'r:',;, .,,:'.r',:oi -'."= ;'--- 
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9. There is no denial of counsel here. While Rader working

on case, Hachler and Gokey were not actively working on it

until Rader gave an independent opinion. All that remained

for them to do anyway, if plea remained in efflect, was

to appear when stipulated sentence imposed. No evidence

that they wouldn't have represented pet or filed motion to

withdraw if case going to trial. No reason to withdraw until

able to see whether Rader's advice able to calm situation.

10. Whether or not Hachler and Gokey withdrew prior

to sentencing and whether Rader ever formally appointed

are not important. All were qualified to represent pet. Pet

Nevertoldthe courthe didn'twantRader. The planwas that

Hachler would bill Rader's time as part of Hachler's bill.

The court administrator had agreed to pay.

11. Having heard the testimony of Gokey and Rader, this

court finds that Rader acted ohjectively in advising pet.

Despite the intent of Hachler, Rader did not feel bound to

agree to the advice of Hachler and Gokey and was prepared

to advise pet contrary to Hachler's advise ifthe situation so

warranted.

decided to proceed to sentencing and give up trial. Rader

left it up to pet to decide and pet decided.

*9 18. This was a stip sentence. It was better than the

statutory max. The subsequent order proposed by the DA

to amend the pps was without notice to pet and without

opporlunity to be heard and contrary to the pleaagreement.

It appears that order was never actually signed and filed.

*****

20. This court has read all ofthe exhibits, heard all ofthe

testimony and arguments and finds no inadequacy on the

part of any ofthe three lawyers in any issue pled. There was

also no prejudice to pet based on the representation.

Respondent's Exhibit 217, pp.2-3

Petitioner contends that Gokey and Hachler failed to advise

their forensics expert, Dr. Brady, of the victim's asthma

condition thereby preventing him from making an informed

tactical decision to enter his Alford plea. However, the

attorneys did, in fact, ask Dr. Brady to look into altemative

causes of death. This was sufficient to meet the constitutional

threshold. Moreover, the fact that the victim suffered from

asthma was not material given the particular facts of this case.

Petitioner threatened to kill the victim in front ofwitnesses,

confessed to several other individuals that he had smothered

her to death later that night, asked for help to "dump" the

body, and changed his appearance while hurriedly fleeing

town. Thus, even if Dr. Brady had opined that the victim

could possibly have died of an asthma attack, the totality

of the evidence would have rendered this opinion largely

meaningless to ajury.

Moreover, if Petitioner had proceeded to trial, and assuming

he successfully avoided a death sentence, his most likely

outcome was life imprisonment without the possibility of
parole. His best outcom€ if he proceeded to hial was a

conviction for Murder without any of the three aggravating

circumstances the State felt it could establish. This would

have resulted in a mandatory life sentence with a 25-year

minimum and lifetime post-prison supervision. ORS 163.115.

Petitioner's attorneys negotiated a much better sentence

for him that is, surprisingly, below statutory requirements.

Petitioner does not have to rely on a parole board for his

release, and his post-prison supervision is only 36 months.

Under these circumstances, Petitioner cannot credibly assert

that he would have foregone the plea deal and proceeded

to a trial where he would have received a harsher sentence

*****

14. As pet testified, this sentence of 25 years and parole is

more certain for him tha[n] life with possible parole after

25 years.

15. All three lawyers believed that the state had sufficient

evidence to prove the charges. They all believed that

his defense would not prevail, especially since he would

have to testif and the jury would know about his prior

manslaughter (a faot that a motion in limine miglrt have

kept out of the first part of the trial if pet did not testif,).

16. Plea was knowing and voluntary. No good choices, but

all attorneys advised that death sentence very possible, so

deal was a good one. It was an Alford plea because pet

didn't agree with the state's evidence.

17. Insufficient evidence that the plea was coerced. Clearly

the JSC was very emotional, but this pet had weeks after

this to decide whether to continue to sentencing or to ..'

withdraw the plea. The offer was only open on the day of
the JSC, so tlre court took it immediately. Rader told him

later that the court would allow him to withdraw the plea

if he wanted to. Even during the sentencing hearing they

had an additional opportunity to discuss it further. Again he

AFFENDIX p."fl- ;
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under any scenario this Court can envision.5 Consequently,

he cannot establish prejudice.

5 Petitioner testified during his PCR proceedings that

he would 'hever" have accepted a sentence of life in
prison with only the possibility of parole and lifetime

supervision. Respondent's Exhibit 214' p. 88.

For these same reasons, it would have made no difference to

the ultimate outcome of this case had Petitioner's attomeys

vigorously investigated mitigation evidence that might have

lessened his chance ofreceiving a death sentence, or had they

advised him that he was receiving a sentence that was lower

than the statutory mandatory minimum. Petitioner's attomeys

secured an excellent plea deal for him in a case with no

viable defense, and he would not have eschewed the bargain

to proceed to a trial where the facts and his criminal history

stacked up so poorly against him.

Petitioner claims his attomeys were conflicted due to his

wish to withdraw his plea, but the PCR court specifically

determined that Rader provided advice that was independent

of the wishes of Hachler and Gokey. Petitioner characterizes

this as an unreasonable determination of the facts in light

of the evidence presented where, as recounted in the

Background of this Opinion, Hachler had arranged for

Rader's involvement in the case with the express purpose of
convincing Petitioner to adhere to his plea deal.

*10 Rader acknowledged during his PCR testimony that it

had been Hachler's and Gokey's wish that he "let Mr. Coon

know that he was on the right track by making the plea,"

and that the attorneys had been adamant in their position'

Respondent's Exhibit 213,p.141. While Rader was aware of
this expectation, he nevertheless viewed his role as someone

to provide Petitioner with "a fair and honest opinion what I

thought his case was like and whether he's making the right

decision." Respondent's Exhibit 214, p.2. He viewed this as

his sole involvement with the case, and "never thought that

I would be standing in court with him to enter the plea, nor

did I think I would be doing the trial later on if he withdrew

his plea." Idat3.

Rader spent two or three days reviewing the discovery with

his investigator and discussed the case with Petitioner who

thought "he could go to trial and his defense would be

absolutely perfect." Id at I 8. Rader saw no chance of this and

told Petitioner that his proposed defense would not only fail,

but might "initate [ ] the jury if he got up and said some ofthe

things he things that he wantedto say." Id at 19. Rader advised

him ofthe consequences he faced to told him, "I think you're

in real danger" and Petitioner ultimately decided that he did

not wish to withdraw the plea. Id at 20-2l.In light of this

record, the PCR court's factual finding that Rader provided

independent counsel is not an unreasonable determination of
the facts in light ofthe evidence.

For all of these reasons, the PCR court's decision to deny

Petitioner's Ground One ineffective assistance of counsel

claims individually and collectively did not involve an

unreasonable determination of the facts, nor did it involve an

unreasonable application of clearly established federal law.

2. Ground Seven: Actual Innocence

As Ground Seven, Petitioner raises a freestanding claim

of actual innocence based upon his allegation that an

independent forensic pathologist would opine that the

Medical Examiner's post-mortem report shows that it was

at least as likely the victim suffered an asthma attack

as died from smothering. In Schlup v. Delo,5l3 U.S.

?Sg flSq5) the Srrnrerne Csurt addressed the nrocess btr_- _^__ r-__-_- -J

which state prisoners may prove o'actual innocence" so

as to excuse a procedural default. The Court explained

that in order to be credible, a claim of actual innocence

"requires petitioner to support his allegations ofconstitutional

eror with new reliable evidence--whether it be exculpatory

scientific evidence, trusfworthy eyewitness accounts, or

critical physical evideuce--that was not presentedattrial." Id.

at 324; Downs v. Hoyt, 232 F.3d 103 I , 1040 (9th Cir. 2000),

cert- denied, 121 S.Ct. 1665 (2001). Ultimately, petitioner

must prove that it is more likely than not that no reasonable

juror would havc found him guilty beyond a reasonable doubt.

Schlup, 5 l3 U.S. at 327 ; Bousley v. United States, 523 U.S.

614, 623 (1998); Downs, 232 F.3d at 1040.

Assuming Petitioner could present experf forensic testimony

that, based upon the Medical Examiner's report, the victim's

cause of death was at least as likely an asthma attack as

smothering, this would fall short of establishing that no

reasonable juror would have voted to convict him. This

is especially true given Petitioner's numerous inculpatory

actions and statements leading up to and following the

victim's death. Where Petitioner cannot meet the Schlup

standard to excuse a procedural default, he cannot meet

the even more stringent standard applicable to freestanding

claims of actual innocence. See House v. Bell,547 U.S. 518,

555 (2006).
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C. Request for Evidentiary Hearing

Finally, Petitioner asks the Court to conduct an evidentiary

hearing in this case. Where the record in this case is

sufficiently developed to resolve the issues before the Court,

Petitioner's request for an evidentiary hearing is denied. See

Rhoades v. Henry, 63 8 F.3d 1027, l04l (9th Cir. 20 I l).

CONCLUSION

*ll For the reasons identified above, the Corrected

Amended Petition for Writ of Habeas Corpus (#a7) is denied.

The Court declines to issue a Certificate of Appealability on

the basis that Petitioner has not made a substantial showing

of the denial of a constitutional right pursuant to 28 U.S.C. $

22s3(c)(2).

IT IS SO ORDERED.

All Citations

Slip Copy, 2019 WL lll8545
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IN THE UNITED STATES DTSTRICT COURT

FOR THE DTSTRICT OF OREGON

JAMES BYRON COON,

Petitioner,
JUDGMENT

MARK NOOTH,

Paqnnndonl-

MOSMAN, District,Judge.

Based on the Record,

IT IS ORDERED AND ADJUDGED that this Action is DISMISSED,

Appealability on the basis that Petitioner has not made a

substantial showing of the deniaL of a constitutional right

pursuant to 28 U.s.C. S 2253tc) (2) .

DATED this { { day of March. 2019.
ff

Michael W.
united Stat District tludge

Case No. 2 :75-cv-2125-MO

v

1. - .TUDGMENT
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