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WHETHER  PLAINTIFF T8 ENTTTLE 7T& RELIEF FREM 'iu»rsn\su-r

TN LAWAUIT  SHAVERS v  RERGH ( EXCESSIVE us€ &F FaRCE
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NAT FINAL
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AN AT DYRER £ourT »sF APPEALS WHEN LT RuLleED

THAY DISMIZSAL b¥ A PRIAANER EXCESSTVE ®©sSE af

FORCE CLAZMS SnLERY RALE N TFHE  APPRDACH AND

ETERMINATIEN THAT PRI SANER FAXIL Td ALLEGE MBRE

THAN A DE MINTMIS zu"ugy FALLE TO  STATE A VUIABLY

» EXLESSINE tise &F FaRte CQLAnMS,
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WHETHER SIXTH CIRIWLIY CAURYT ¥

APPEALS RENDEREY A

DECISTAN IN CONFLICT WITH ECTSIARG BF  THIS [RuRY
ANY a¥ ATHER

CSURYT  aF  APPEALA  WNEN

PETITILANER

I3 RULED

THAT B ENEAL b¥ APPLTILATIDNS FnR
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Qf ZEYAULY AGATNAT FIVE Ay
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DPINIDNS BELIW

PETITTANER REGPECTEULLY. PRAYS TRHAT. A WKRIT
o CERTLBRARI JFC<UE Tb RENIEW THE "\uyc,mzu'i

FER [ASEL FRoM FELERAL COURTAC

THE DPINIONS BF THE ULUNITED STATER ChburRY of

"APPEARE AT APPENDIX'S A AN? R
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ANY A CaPy i} 3 THE BRYER TENYING
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"EX LESAINE  BATL  SHALL  NBT REQUIRED, NBR
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LAYATEMENT p¥ THE CASKE

T RECITE  BNlY €n  MucH pf  THE HI&TaRY B  Tye

PETITEANER" PRIBR FILED Ha .2 E. £ 1933 LAWSuTTS

SHAVERS U RErRgH, ETY AL, Na, Q3. 2ar'T-

Ty~ 11713 ( W. B MICK.

MAY 23, anng) ( >pLsMIgsTNE FAR FAXLURE T&  STATE A

CLATM), A¥¥' >, No. B%- I2LR  (LIH CRRE junt 18, AdDAD; &, T,

No. DA9- 472 ( teRT. DENTEv, 53 u.8. 1210 (dd1dd); Ausp

b¥ THE MILTORY bF¥ THE PETITIONER  'PRI2R FILLED RULE

0 (BY L -MbTIBN  §FoR RELIEF FrAM BDISTRICLT CbOuRT'3

_F‘UDQMEN%’ IN S HAVERS V. RER GH NB. Q¢ d7-tvv- 113 (W,

.0 oMICcHM. AuG. M, aoMd, AFF oL Na. 1i- 2519 ( LIW  cir.

APR. 4, Ab13), & c©v.  MB. 13- 8520 ( CeRT. pENIED, SlLq u.

5. 9p9 (aei1zd; awy X4 THE HMESTARY £f THE PETITIAMER

X N T ANT H2 u.s % g 1483 0 LAWSUIY, GSHAVERS . SHARP ET AL,

NE. 12 15-0v- 332 (W, % MIeH., MARCH i4, 28i7) ( HIsMISIING

EXTESSIVE  uwde  oF  Farte, FATLURE Yo PReTELT  CLAZMS

AND  beNvYINg MLTTIDN's  FpR EXTENSIAN Af TIME TA SERVE

PEFENVPANTS, T&  FInp  DEFEADANTS B VAVED  SERVILE AND

FDR ENTRY LY EFAULY AGAINST TEFENDANT & f8R T MPRRPER

SRRVLLE  PURSUANT  FEY. R. CIv. P RUlE 1 (M)), AFF vy, N

T- 1513 ( TH c©IR. MAKeH 38, RO'R ARD TR CIR. BHELEMBER

P, 2DI1RD, EAtH B WKIEW | TTIGATION'S 18 RELEVANT AND.
NE[ESSARY far THE PROPER CAaNSTDERATIGN  AND
AND DETERMINATIAN RY THIX CABDRT &F THE HEREIN

quesTIny (s) pPRelENTED,



KEGINTHNE WETH KLTATIAG
5 .
ARRANE SATY PRTAR FILiLeED L ANMSUTT CHANERS N RERGH, €T AL

THaT PETETLDONER IN Hxg

<

ALLEGED  EXCESAIVE  Mee af FarR6E  REzmIIng  IN SERINES

. . 3
BAYILY :Ul‘mw CLATM . DISTRIET LDVKRT pat CIEMISSING

<

RERREH STATELY  IN FERTIMENT PART THAT RELAnSE

BPLAZNYIFY
FAILEY  Tp  ALLERE MDRE THAN A  DE  MINIMIS Iu’lum
THAT T& PLATMNTI EE FaTl TD STATE A VNIARLE EXCESSINE

3
nee  of  Farce CLATM. BN APPEAL, SIATH CRCUIT AFFIRMEY

GILTEICT ChURT GCTATE Y REASAN ARY CISHMT G 4LAL oF BEEREW,

PETLVYIGNER PETITIaN Far CERTIODRARL THXS CRURYT DENIED,

UNKNAWINGRY Ta PETETIANER AT THE TIME RBERERW

WA Y PERDINE pN  CERTIARART  REFARE  TTHIS  CauRY  FROM

AN ABRLT ATLTRRER  2AD9 UNTIR DECIYYED on MARCW Q8§,

20123, THAT I8, AT THE game TI ME BEFLRE THIS EoauRY

aN CERTLARART W ERE WILKINRS N GAwYPY, 553 u.8. 34

FrROM BN ARRUT BCTpBER Qo9 WRTIL DECIVEY &N

FERRUARY QR 2018,

k4

( NeTINE TMPARTANTLY =@ WILKRINS WAS

DECIVED upen FERRUARY 23, Qdoid MaRE THAN 22  DANS

REFLRE REREH WAS TENTEV  uPen  MARCH 98, 2011

TN WILKINE N &ADYY, THE RUEXTIEN PRESENTED

W AS THE FRruURTH CLRTUXT APPROACH ANV XNTERPRETATION

o¥ THIY cCouRT . EARLIER DIRECTION EIN Huy Sam N

MEMILLTAR, 583 M.& 1 (1842) THAY x5, A  PRISONER

PAUST ALLEGE HE BR SHE SUSTAINED M B RE Y HAN A

R



DE  MINTMIS 1u‘lutzv INGRPER  Th STATE A VIABLE

N
pe i,

EXTESSIVE USE oFf FoRLE Tlazms.

THT 4 CoauRT Faunl  THAY THE FALRTR CIRTUIY

APPREACH ANP INTERPRETATIAN pF HUubDSaN Vv Mt MxiTan

IRECTION WAS

SGUARELY TN COLNFLICT ; NBT  &MNLY | WwWITH

Five BTHER CIRTUTTS APPROACH ANY TINTERPRETATION af

-

HuvseN | THRAT THE ET EUTH AMEND MENT ANALYS XA MusT RE

DREvEN By TRE EXTENT bF THE FBRCE AND CIRCUMSTANTEZR
b ) WRIELH hot | Is APPLIEY : NaT BY THE RESULTING

INURIES ( SEE WRIGHT v  GARRD, 554 § 34 255 (cA 3

30395 SMITH v MUNBINGER, 243 . 387 a4t £ 3Ry

ABDR): LNITEY  gTATES v LAVALLEE, H3q F, 34 1s7n (IATH

CIR.

¢ LK. ;mma); AND  BRAWH N LIPPaRy s F 34 32Y { ann)™

ANY ARUARELY XM CANFLIECT WITT THIS C DUIRT EARLIER
DIRELTIAN TN MUDSAN v MEMILLTAM . " Th  DETERMIME
EACEAE8TvE  uW&E  Af  FoRcE CtaTMs aM  THE NATURE af

e

THE FARCE.

& U7 ALLD, THTA CRURT FAUNGT  FHE FaurTy

)

®RCUIT ETRATNED REAUVTINE nF THIS CAURT DIKELCTYTEAQM

IN Hubsadn v MCMI.LLI‘/‘M;NT& PETERMINE Ex(kasIvE UMEE

BF  FAREE CLATM A TRE ERTENT  Af  THE INiuRY ¥o  BE
Fi)

ENDEFENSIBLE  ANY  REVERSED. INDILATINEG Ag A

GURYANCE  To  THE  SALY REMATNING SIRCUITS ANV THE2R

LSTRIRKT CAURYTR,

% DITVER v KELER 289 4 3 b3z - (3™ CTR. D)



WITH  THE PETITIANER HAVINE CsME 7D
LEARN FBR THE FIRST TIMme AND NTNE  MaNTHY
AFTER WARPS THATYT fF& af THE FILEY (LAWSLILT WILKING WV
TAZDY, TFMHE Rarsepr TssueE, ARGUMENTS ANP &F THIS
causz-rs' DELCTSIMN HANDYEYD DAWN AN & BRUARY g2, 2010
ALsh WITH  THE PETITIBNER HANING CAME T2 ILEARM AY
THE S AME PATNT  ANYD T I ME THAT I8 THE PETITILNER
FILEY  LAWSBBIT  &SHAVERS Vv  RERGH WAL STILL  BENPINE N
CERTIDRARL ANY WAS NaT FINAL AR DE-EIVEV MPEN RY
THIS COURT  UNTIL MARER 24, oin ( NOTINELYD MDRE
THAN W HBANS A¥TER THE S CouRT FERBRUARY aa, ve&id

CECISCIEN HANDED D aWN IN WILKINS Vv  GADYY).

THWS Iy  THE  PETITIONER CAME TA LEFARN AND
UNDER &TAND  THAT BECAUSE PETITIANER ULAWSUTIT S HAVERS v
BEREW WAS NOT FxNAL AN CERTIORARE REFORE THIS COURT
WHEN  THIS CRURT MANDED DownN  ET'g DECISION TN WILKIAS
N BARPDY THAT UNDER  WILKINS AN ALLEN N HARDY, ihbk S
<t 288D FRod (1921) ( B HALYINE THAT BY FINaAL WE
MEAN WHRERE THE ]uvgmgm Bf CANNICTIAN WAS RENDERED
THE  ANATLARTEIITY AF APPEAL  EXMAUSTED ANV Time FaR
PET_IT:&‘AM FAR CERTLARARL HAD ELAASPEY \WAS AVAXLARLE
AND APPLTCARLE  Fak  THE  PETRYTIONER TB ARGUE AND
SEEK  RELTEF  FRbM  THE "uvsms'ﬂ TN SHANERS N BERGH
BAERE BN THE NDN - FINALTIY AF RERGNHN RN CERTIARART

AMNY TMEREAPER ETERMINATION AND DIXIsMLassai ¥ RWVEREW

H



TXCESLRIVE UseE BFf FDRCE  CLATM BRASE ©N THE NATURE  AF
THe SUSTAINEY  TNJURY  AND  NOT  THE APPLICATIAN a¥F  THE

farcE ' ALYD ITMPRLOPERLY COUNTING DTEMIT S SAL oF RERE M

k5%  THIRY STRIKE FaR Purpadt ofF 38 uee ¢ 1915 (e).

NOW, THE  ARBVE &ATT ARRUMENTS BRASE BN THE

THIS ;uum'g MOLPINGS TN \WTILKINS N  GADYY ANP  ALLEN ¥
HARDY, ¥0k RECIEF FRAM PRIaR iuvaw\em TN SHKAVERS v
BERGH Nb. Q° d%- v~ 113 ( MAY 2, 2008 BRPER HISMISSING
ERCESSTVE use oaf FARCE CLAITM RASE ©N fHE NASuRE ofF
THE SUSTAIN INiuk\l AND>  CRUNTINGE DTISMIS2AL o¢Ff BERGH
AL A  THIRY> StTrzke FbR PurRPdSE of 28 USL K 1918 (5))
THAT TS5, A CDUPLE ¥F MENTRHRE LATER BN iANU&R‘! A0, A0l)
THBSE VERY ABEVE  SAL?  ARGUMENTS PETITIONER  HaA®
RETTERATED <IN HI4 FILED FeEp. R. cIV. P Rulf OB (WL
MLTIBN I N BISTRILT CourRi. DILTRICT CBURT CONSTRUE
PETITLENER RULE tod (BR) b MoeTIan AS A MDTIen +2R
RECONSTPERATION QF SHAVERY V REREY UNYVER FEVD. CIN
LDCAL  RULE 7.4 (A ANV  DENY THE MBTIMN QTATING IN
PERTINENT  PART, " THAT PETITIANER  MATION WAL FILEY MARE
FHAN FwWa Y€ ARG A¥TER  THAT CASE ( SHAVERS v RERGH)
WA CLalEP  AND  THAT  DISTRITT  (CDURT  Daea  NOY AV E
AUTHPRITY TA  KEDPFM BERGEH nR 10 RECGNSIDER  TKE

]

1]

LauRT  SITIMTssaL  of BEReE: [ 5181 T, AMEUST M, Nl ERDER ).
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AN APPEAL, THE SIRTR [CIREUIT NB il- D TIY

A APRxL 4, abdbia ORBER AFFIRNMEY THE DTETRICT CRURTS

LML SAL QTATINE EN

PERTINENT PART, RECAUSE '7ZISTRTILY
CAURT'S "quMeuT In DBEREH  geMAIN  TNTAET, ALSD
PISMISSAL  cauNTs AS A STRrke FaR  puRPeie  nf % 1915(6).

THIS CBURT WHENLEP PETITIANER'S PETITIGN

FoR CERTIBRARI
NR. Q- 852l (oB13),

NDW REGARDVING IRE PETITIANER XTI NSTANT c AsE

R © FBRE THIsS ChURY BN Q&'-RTI&RARI7 SHAVERS V. &NARP_ET AL.

P

 PETITIDNER FILEY KIS LAWSWIT IN

DISTRICT CTRAURY 4N

MARCH 2, 2015 (R.1) AND  AwWaRE BF THE EMPASEY THIRY

STRIKE ABGAINST HTM NNDER % tA15(&), PETITIAMER &ISTER

PATY  THE PISTRIcT coukRY FILIMNE FEE. (R.R) PETITIGNER
ALLE KED EXCELSTVE pse 5¥ JFARTE CLAI MS ABAINST  QAME

AFFICTALS ARD  FATLURE Tb PROTELT A LLALAS AGAINST BRTHER

PRISOGN ATEICTAL'S. BN MAY 1), adiIv HISTRICLT CAURY I58ued

SUMMANS  FOR  SERVICE \WITH COMPLAZNT  DPRsN  DEFENVANTS (R.©)

RECAUSE  PLAINTIFF HAD HIMSEW TIMPRLPERL MATLED

THE SUMMAENE AN7  CLEMPLAINYS T2 AND RECIEVED 8Y THE

DEFENVARTE b Euw to, M5 ATYTARNEY FaR EFENDANRTS ATULED

A FEV. R. CIw R 1a(B) () MbeTIEN T

INSUFFICTERT SERNICE

ITAMISS ¥aR

™nE PRACESS BAsE an FEP,. R, ftzxzv, P
Rute = (&) () (... noT A

ANY

PARTY MAY.. SERVE A B’ SUMMLNS

ceMPLARNTS D (R. 9, R(in) AN SEPTEMBER A3, ABIS  THE

e



CLNCEDING BIQ I MPRAPER SERNTEE  upan DESENVANTY HAD FILE

A CaMBINED MOTIBN  FoR EXTENSTAN  AF TIME T SERNE

COMPLALNY:G  AND ¥FOR RE- TSSUANCE oF  SuMMENS (R.H),

AN NRVEMBER B, 0I5 MAGESTRATE ‘uos,e R £ PorT

ANY RELCOMMENDATION ACKNAWLEYL GE RECTEPT AF PETITIESNER
HE

ABBVE SAXY FTLEDY COMRBRINED MATIBN Mxp,\avvzesses ANYD

STYATES Th MANE GRANTEY TN PARY, PETITLLNER MRTIEN  FoR

EXTENSIAN  ©F Trime ( NoTeEvPLY. APPITIANAL BB DAMS  Ne¥ T2

QERVE AGENTE of THE DEFENPANTS) RuT T8 SERVE SumMmMens

AND CAMPLATINTS  UPeN THE DEFENDANTS | AS T8 THE EIHER‘

PART p¥ PETTTI&NER COMBINEY  MATIEAN  TFoR RE -TISsuante of

S M MING, MAGISTRATE \u'zr,sz Ty NaT ADDRESS BR  STATEY

Teo MAVE GRANTEY BR DENYEY THE . ATTER PART AR

PETTTzsmeR  meTIon ( R, 13 PP i-3, 3-7T),

InN LIEHT  a¥  THE MAGISTRATE ;\uvst MAVING

gl HIs R &R ADYRESS ANP GIATE? dNLY

———

e SRANYED

PETITLENER CAOMBINED MLTION  §FoR  EXTENSTAN of TIME s

SERNE COMPLAINTS ( 3.E. ADDITIANAL Il DHAYS) ANV MAEIRTRATE

Al

JuvEE  >I»  NET  ADDRESE  oR  £TATE T2 MANE GRANT @R

> ENY PETITILBNER  BTHER PArRT 8§ THE  MavIeN  FoR

RETISSuUANLE o¥ SUMMBNS, THIA PETITIONER PRBL 4E

REASDNARLY CGNSTRUE Tb RE iR THE FalldpWINEG

REAGAN ()



(A) MAGISTRATE ']uvt..r W AS SANINGE  \WITHpUT
LANING any [ or NeT APPEARING fa RE RININGE PLAINTIFS

LEGAL AYVICE ¢

(V) THAT REIBSSUANCE oF SUMMeNs [ \WITH

CTOMPLAINT)  F8R  SERVICE  yPpen DEFENDANTE WAS  NAT NEEVEY

R MNECESSARY ] I§ &8,

(3) THAT MAGTLTRATE "unaa WAULY  MAVE STATED
BR RECEGMMENY  THE RETLSUANLE aAFY SuUMMENS TN KIS RER
ANY DR W ULy H ANE MATLEY T4 PETITIBNER ALENE WITH

THE  MABISTRATE [UWGE'S REPORT ANV RECAMMENIATLIN,

(3> RELAUVSAE pNDT, THEN THE DISTRICT LBUORY

MAY 12, JbIG  ILSUEP  SuMMeNS 1M WHECH PETITISNER KAY

ALREAPY RECIEVED WAS TN  FACT (GRANTEY THE EXTENSION of

TFJIME  TD SERVE HPAN  DEFENVANTE ANY WITHIN Iph DANS

FRAM  THE  MAGISTRATE iuvyee NANEMRER 2B, a615 R&R:

(4) THAT I¥ NAT, PETITTONER CAMPLATAT WauL v
RE 7TAMTSseEY FarR FATLURE T& 4ERVE PEFENDANTS WITHIN

THE [sRANTED ADDITIoNAL B XTENSTGN p¥ TIME |ghb 71«\!5;

THEREFRRE,

(S8Y) PLAINTIEF MAD» THE DLATRILY LCDHURT ARIGINAL

LssuEy MAY 1, 2015 SuMMBNS PHATLCOPYED ANV  PRONIVEY

g



THE  PHoTDCDPY of SUMMBNS uran A NON- PARTY ( i.x
PETITIONER SLSTER NKATHERINE Ryyers) farR  SErRvice  of

Sy MMENS ANDY CoMPLAINTS nppaN THE S>EFENTANTS ¢

(AY PURSWANT P8 PLATNTEFF FILEDL  MATIEN  FaR  AM
EXTENSISN pf TIME "PRRPASAL TR HAVE A TINIRD  PARYY [ MIY
SLATER) GSERVE HEFENDANTS  VIA CERTIFTEY MAIL AND  RETURH
RELLEPY PROCESS, AS ALLEWEY  uNDPER TFTEvERAL AW FEV R,
CIN. P (M) (E) ANP  MILHIBAN &TFATE LAW  MCR 2.125 (A)

Y (@) (R.I8); THAT 138,

(RY N i;wumzv I4, bt PETITIBNER SISTER
KATHERINE RINERKS VXA CERTIFTEY MAZL AND RETURN RETTEPT
MA”  COPY BAF THE  "wISTREICT CBURT MAT 13, D015  ISSUED
SUMMENS WITH COMPLATNTS SUCtESS¥LLLY SERNED WPEN fIVE
EFENPANTS  ANY  HAD REPEATEY> ATTEMPTS of SERVE (BY

BNTTEY STATES MAIL CARRIER EMPLAYEE) UPEN SENEN ATHER

VEFENPANTE  WHD  EVAPEP SERVE; ANV

(1) THaAT WITHIN b  AYS FREM MARTLTITRATE
\ .
MIAZ SERVNILE  WAEZ  MADE ANY  ATTEMPT Tt RBRE  MALE uPeN

THE  DEFENDANTS,

MOW IM NN GIZREAARDING  THE  MARTSTRATE

s

.

\uw‘ﬁﬁ FAILURE IN HLI& RE&ER Th MAVNE S PECIFLIQAMLY

q



APPRESS AND  To STATE  WHETKER HE GRANTE? 2R DENYED

PLALNTLF{ FILED CAMBINED IN  PART, M2IIBN Fgr RE-

e

TSSUANLE BT summeng (R.14) AND  Hew BR  L¥F AT  ALL  TNE

MAGILTRATE [UPGE SALY FALLURE MAY PARTENTIALLYY  PREjuUYICE
I |

PETITIMNER PRAPER  GQERVICE wWPEN DEFENDANTS,

THAT 15, DN DELEMRBER W, 2015 PETITIANER FrLey
OR{ECTXDN  Ts  THE  DISIKILT  Courl iulﬂsi«. BNLY AS TB ANV

aN  THE  PaINT  THAT  MAGTATRATE im;m_ ABWE  SATV FALLURE

30 MAVE  ADYREIS  AND STATE IN HI& R&R Tt HAVE GRAMT,

tR ZENY  BR RECOMMEND PETITIDMNER MBTTON  FBR RE-~

T SSUANLE BF  (NeEwW) SumMmens. (R, 20)

Bul ENIDENLE ¥ THE PETITILNER ABGVE SATY
LYBERAL CAONSTRUCLTIAN pF THE  MAEISTRATE )uvst ABRLVE

SAXY FATLLRE TN Hzxs R¢R To HAVE ADPYRESSE LR STATE

Th HANE  GRANT, BOR  DENY, 2R RECOMMEND Pgi1ITIeNER

FILED MBTICN FoR RE-IGSUANCE aF¥ <SuMMaNEG ANY  HUIW
SAT? FAILURE sziuvrte PETTTILNER TN THINKING THAY
KIS  &TLTER iAnuAkv 201ls  SERNTre ( 1.E. BISTRICT € LourT
MAN  ta, Q0I5 TSSUEP SUMMIRNS  \WEITH 'C‘ﬁMPLkI’nT‘s» u PON

DEFENPANTS) WAS ANYTHING RuT PRLPER, TVIMEW AND IN

.

EDMPLIANLE WITH MAGISTRATE ]uvga R &R, I8 CLEARLY

(3]

EATARLISH  WHEN PETITIBNER §FILEY FEBRUARY <K, ol

NDBTITe o8F AKERVRCE uPeN DEFenDANTS AND  PETIVIONER INTENT

T PRBVIDE PRo1F a¥f SERVILE WITH BISTRICT CaukT, (R. aV)

WHEN Hxs8 ISTSTER (KRTHFR‘%}E RINERS) RETURN FTR&M puT- tF° STATE,



MARTSTRATE ‘u‘?GE'Q SECISTAON {TATED XN

TN - A MAREH 14, Dl aR7ER APPREVING

¢

AVBPTINE REPLRT AND RECOMMENDING AND AJFIRMING

s
.

1%

... THE MAGI&TRATE ']uvms ALSD RELOMMENTS THAT
PLAINTIVF'S MevisN FBR AN EXTENSTAN aF TIME

TD SERNE  DEFENDANTS  RE GRANTED.,. MAGISTRATE
.\uvc-,s RECOMMENTY RAIVINEG PLATNITFY AR AYDITIGNAL

el DAYS IN  WHILH Tb  SERVE TEFENDANTS,

P-

o« »

.-+ PLAINTIFS mz"et*rs ANLY THAT THE MAGISTRATE
"uDG-E ¢ HAnLD  HANE DRYEREY EXPLICITLY THAYT A
NEW SUMMBNS  Tgzuk REFLECTING THE EXTENSILN
BfF THE DEADLINE fFoR SERVLLE. THE REPBRY AND
RELDMMENDATILN ADPRESSES THE ISsue IMPLILITN
RY RECOMMENYINE AN EXTENSEON, ANZ THE COURT

W ItL BRYER  THAT A NEW SyuMMAINgE XSSUE T

REFLECT THE RECOMMENDEY EXTENSTAN ...

wenw ZXT 18 FURTHER DRZEREY ... THAT PLAENTIFY

MaTxpN  FER AN  EXTENSIsN af TIME TL& SERNE
PEFENPANTS ( DOCKEY # 14D, .. AND THAT THE CLERK

a¥ THE CBURT 5nALL REISAUE CSuUuMMENSES

MANING AN EXPZTRATICN >ATE %1 Lk TANS FRLM

THE DATE L+ ISSUANCGE.. .

i

ANY

PERTINERT PART,

(R. @2 PP a, 3-4) MINDFuL THAT WHEN PLAINTTFF RECLEVE

1



THE D3I3IRI LT CRART MARTH 1M, Qi KR7VER THAT  THAY

is WHEN PETTTILMNER HAY LEARNED ¥uR THE FIRgT TIME'

(t) THAT PLAZNTEFF <SISTER  (1.8. KATHERINE RLVERS)

ALREADY  QERNICE (.6, PHeTecePIEY pf DISTRICT CHURTY

MAY 12, 2BI5  IGSUEP  SUMMLAS  WITH  CRMPLAINTS) yzA

LCERTIFILIED MAIL  ARD RETURN RELIEPFT  ypPeN & DEFENVANTS

AND PLSTAL  KRERVICE  REpgavep  ATTEMPTS uPBN T gTHER

ENAVING SERNICE  IN |ANUAR\} 2ok WAR  TMPROPER;

(2) THAT DISTRILY CoURY |uvc;a TSSUANCE ¢ NeEW
SuMMEns ( LE MAREH 14, Qpik) TR SERVE UPLN DEFENDANRTS,

ANY,

(X) THAT DISTRICT CoUKRT "uvss BRVER SERNILE onf

NEW LSSued SUMMENS  UPLN DEFENDANTS WITHIN g PANS

FRBM  THE ©HATeE af THE  DISTRILT ELURT  MAREH 14, Qbib

GRYER.

ALSR  MZENPFuL  THAT ©  af THE SEFENTANTS (g

L ARRY \NENER, ERIC R'I.t&(‘;&7 REN NALLY | \Ei’-\’E'RY CLDUSE,

AND KENNETH BLINCZAK D) HAVINGE ALREAYY ALKNABWLEDGE

REEIEPT pF THE DISTRICT COUWRYT  MAY 9, 2616 T 3sSuED

-

SUMMENS AND CEMPULAYNTE XN \I\k\ﬂm. THAT T3, RBRY WAY

DF¥ THE DETENDANTS EACH HANVING DATEY ANY STENED

)
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AN ALIN LLAX (DoUTKET NI, Qie) ANY DEFENTANTS \WEAVER,
RIGES ANY  NAWEY (DOcREY MNo. 2%). .. PLAINTIFF FILED

THESE MbTEﬁN§ RELALSE WIsg SISTER , MRS. K ATHERTINE
RIVERS, REPLRTEDLY LERNED THESE DEFENDANTS WITH ¢LPIes
Ay TH?@ EUMMRANE  AND  CBMPLAINY VXA TERVTIVIED MA‘.-'.LT SER

KWATHERINE  RINERY GDECLARATION [ packe? NE 21-2D(R.24.P QD

MaWEMER, MRS DIy NaT  AFRVNE  DEFENVANTE WITH
THE  4SUMMONSES EEISSUED  sN  MAREH 4 5pils. RATHER, MRS,
RIVERS &TATEY THAT sje MATLED ¢bhPTes &BF THE  SUMMINS
AND  ©AMPLALNTS Tb JEFENDANTS IN ikuunzv 201l ( WHTLE
THE UNSIGNED') REPLRT ANY ERECLOMMENDATION ON DEFENDANTS
MBTIEN  TO Qu/\sﬂ WAS PENDINE REFLIRE THE HISTRILT

ﬂ‘i.m&s), Id.

MRQ RIVNFRY SERYICLE WAL TINEFFELTIve T2k TWA
REASINS. FIRST, TN WER DELLARATIAN, MRS. RIVERS STATEVD
THAT  &HE  MAILED DESENDANTS CpPiEl eof THE SumMMANS,
A& DPPRAEY To THE  pRIETNAL sUMMaNsES. QEE Fe?. R, LIV
P y (R) ( ¥ THE <QSUBMMENS T8 PROPERLY  CBMPLETED THE:
ELERK  MusT  SIEM, &EAL, ANY ISSHE IT To THE PLATNTIF
FHR  SERNICE oM THE DEFENDANT): LNTTED  STATES N NATIZNAL
MUFFLER  MARUEALTURINE, INC., 135 Ff R D% 453, HSS (u. >
BRIE 1489)( =Y T8 APPARENT Tp THIS rpguRT THaAT THE
CTONTENT o¥ THE SHUMMENRS TasuUEY Tb S EFENDANT DIV N

CENFBRM T THE REQUIREMENT 5F RULE M (BY ALTHAMGH

i+



THE  QRIGINAL SUMMBENE  WAR  Hyty  SIGNEY  RY  THE  CUURT,

AND  UNSEALEP] guMMens RELIENED  BY

1re [UNSTENED
AUTHENTZCTITY)

DEFENYANTS RipRE NEXYTHER INVICTIA b¥

3IMI i..M{L‘l,7 THE CLPXES oF¥ THE SUMMENSES

MAILED> gY MRS, RIVERS WHULY NAT HANE BLRN AN

ARISINAL ST GENATURE ER  4eAl.

SECON», ENEN  I¥ MRS. RINERS HAP MATLEY

THE  ARIGINAL  SummendeEr (1.€  THAT  PATNTIFF ©IY  NOT
LRI GINAL SUMMENZES RALK 1N

MAXL DEFENDANTY  THE
HANINGE EXPIRED

REISY, THASE  SUMMBNAES  WERE  INVALLY,

DAYA AFTER I S3UANCE
A TETENYANT 1§

EN MAY

BN QEPTEMRER 4, iz (12ab

I, 2Wis). gEE FEv. R, ciN. P M (M) (34

WWITHIN fabn DANS

AFTER THE CEMPLAINT I8

N&Y SERNEVY
Frley  THe LOURT = - AN MLTXON BR BN ITS BWN AFTER

PLAINYIFE -~ MuUlT >ISMIsSS THE ACTION

NBTICE T4 THE
WI THouT PRE'\uVEtE AGAZNET  TRAT DEFENDANT BR ORVER

- oY
THAT S ERVILE RE MATE  \WITHIN A  &SPECIFYED TIMED

FLR Mz PART, PLAINTEISF WAS AWARE THAT WIS

RISTER WAS ATTEMPYINEG TD SERNE EXPIRED QUMMENSES

‘ANUAR‘I QU i, THE CauRY REACHES THTS CENCLUSTON

N
RECLAUSE PLAINTIFF  MAD>  FrieP A MoTIGN BATK &M

BEEKINE T EXTENny TIME Tt SERNE

SEFPTEMRER Q3, abig

VB



THE COMPLATINT ANy  REESIUE LTHE SUMMINSES, STATEING

R PERTINENT PART THAT WE WAL T MinbEut bF Yew
R.oc3v P (WD(MY 196 HAYS  EXPIRATIAN  DATE

bR
SERYLCE & SUMMENS

AND e MPLAINT  upPeN  THE

-
PEFeNPANTS. MOTIGN [ HaekeT N td. PACE IP .20 .

A. MBTENN FsR  ENTRY ¥ De¥fauld

SINCE ND DEFENVANTR HAVE REEN SERNED

\NTTH ETVHER THE BRT BzNAL &R RE-TSSUEd SUMMLNE S,

PLAINTIFF IS NLT ENTITLEY Tb  ENTRIES &F DEFAULT  UNYER

FED R, exN. P, S55(AY ( \WHER A PARTY AGAINST  WHEM A

‘uchFNT FeR AFFIRMATINE RELIEF TI¢ QouBGNT HAS FATLED

TG PLFAD ok LTHERWTISE DEFENY, AND  THAT $ATLURE IS

S HOWH RY ATFIDANIT &R DTHERWISE y THE CLERK MusT

ENTER  THE PARTY'S DEFAULT ), ACCLRVINE, PLATNTIFF'S MeTIUNS

FoR ENTRIES ¥ TEEAULT ( DOCKET NES. Ql, A& ANY 33

SHoULY RE WENTIEYD....

(rR. 24 p 3-38) MERE  PLAINTIFF'S FIRKT ATTEMPT AT

SERVILE EXHIRITEY A TuTAL PIBREEBARp fpR THE FEDERAL

RULES &F  CIVIL PRLCEDURE ANP WAS DUASHED.  Praznvifs's

SECENY ATTEMPT TS HRAVE Hig SINTER S ERNE AuME ¥ THE

A

DEFENDANRTS N \ANHAK‘I abiw WA’ NET TAREN TN Goty

FALITH. A% >IRZCUSSED, PLAINTIFF KNEW THAT THE

‘ EEPED
SUMMENSES WERE EXPIREY AT THAT TIME AND N

™ RE RE~- ISSUEV VT HE ATTEMpRpTey Th HANE Hig

b



LT YRR LERVE CETENY ANTS RBREFfaRE THE
THE MBTIEN Tb  QUASH, FINALY

ChURT RULEY AN
THERE TS NG EVIVENTE

THAY PUATNTIFA TRIEY TL ABER\VE TEFENVANTS I N

ACCLRDPANCE  WITH THE CEURY'S  MAREH 15 Atlu  DRWER. THE

FALT  THAT  PLAINTIFF ‘¢ STSTER  WAS  AWAY FRIM MER  WeME

7URING  gsME  &F  THE D HAY  gervICE  EXTENSTEN  PERILY

DLES NET ARTAWE - PLATNYIFF  6F  HI& REAPLNAIRILTIY Ta

r,"'/
SERNE PEFENYANTS  WITHIN THE TIME JRVERED  BY Thg

CRhURT, PLAINTIFY CBulY WANE HIREY A PRLCESS SERVER

RATHER  THAM  RELY 6N HTS& SILTER- (K. 3G P W), ..

I, RECAMMENTATIAN

FER THE REASEN S EY FLRTA 1 RESPELTFULLY

RECEMMEND THAT PLAINYIFS'g METILNSG fLR ENTRY ¢F

DEFALT ( DBLKET NBS. QLy, 23 ANV R)) RE [JENIEY. ..,

T FURTHER RECEMMEND - THAT )\u. 8¥ PLAINTIFfS

C LAIME BE DITLMISLEY WITHAUT PREiuDIcE PurRgudANT  TD

FEY. R. eIN. P y4(m)

{rR. XG4 p U-X)Y TH A MARCH b, ABV] pARVER

H»XZTRICT  CDBURT “ust SIATEY 3IN  PERTINENT PaART,

"

ND BR'QlEr.TIM\S HAVE REEN FTLEY - UNDER D% wu, 8,C.
s e (B) () (2)... PLAINTIFF

MA EISTRATE

HAY> N&T  FRLED ﬁsisnrm (i.e. to

iu?st—: FERRUARY 23X, o617 REPERT AND

M



RECEMMENDATIDNDY = BT s FuURTHER BRY2ERED RLTH. .. THAY
PLATMTIF F'S  MRTIMNE  Fir gNTRY 2t DEFALLT (R Ju, 2%
ANY  23) ARE  DENIEY..., ANDP THAT ALL ¥ PLAIRTIFY (CULATMS
ARE DISMTSSEDY WITHAUL sz"‘uvrce PUREUANT To FER R,

12

CIN. Py (M)

(R. 41, R. 42D TN  RESPANSE  PLAINTTFF  FILEV A
MARER 24, Q61T CcOMRBRINEP MeTIEN T8 ALYER BR AMERY
STETRILT GAURT  MARCH e, 2817 gRVER ( WITH MBTILN T
PERMIT  PLATNTIff's DATEY  MARELH . d2i7 gg‘lgcﬂons 18
MABILTRATE iul)(;t-: FERRUARY 23, 2017 REPLRT AMD

RECLMMENDATION) STATINE  IN  PERTINENT  PARY,

.. THAT PLAXINTIFY¥ PRISLN CRUNSEL, LECRLATRE REfusE
T8 PTLK wuP AND PRBLESS VIA PRISLN TNTERMNAL EXPEDITED
LEGBAL  MAXL BNSTEM PrarnTISF LtELAL  MAxt (nE. PLATNTIE S
BRIECTIAN T MAGISTRATE |U7eE FERRUARY 23, 2617 R &R
5N THE FILINEG DEADLINE DATE MAREW R, Q6. Any THA’T'
I8 THE ARRITRARY ANT” UNCLNTRGLARLE REASCN FeR  THE
LATE  MAILING) FXLING &F  PLAINTIFF ARLBNE  SATY L€ LAL
MAXL... PLAZINTIFF ATTACHED T0 HIS MEVILN LHRIGINAL  MARCH
£, ODIT PRIS&GN -Fitﬁv STEP I GRIEVANLE AGAXINST PRIAGN
CBURSEL  AWLERINE THE ARNE FALTS  bHeENY  PLAZNTIFS  RIEATS
T ACLESS T THE  couRT, ANp PRENENTEY Tue TIMELY
MAIULINGE oF His SAIV  LEBAL MAXL. . AR7? ¥3R THOSE

REASENS DISTRLLT CoURT CNouly GRANT  PLALNTIF{ MQTLON .. .

¥



(R. 43 R, H4) 1N A :AP-g:!Z\. Y3, abwn uR'}ER DISTRICT
CTRURY REAPINTES XN PERTINENT PART,

) THE LaAawkKs Is NLT SATISFIED> THAT THERE LS
GbaYy CAUSE bR EXfuSARBLE NEGLECT FLR PLATNTIFF HNTIMELY
FILING. PEATINTIFF GTATES THAT RE ATTEMPTED T MAIL RIS
L\,B"iznn»s REFLRE THE  DEADLINE  Anp  THAT PRLBLEM 1IN
THE  MAIL  DELIVERY  SYSTEM  CAuSEP  THE  DELAY, RUT Rz
STATEMENT Tt RAT  UNDER  BATH. MBREGVER, I1 I8 CLEAR THAT

THE PRI S&MN AYSTEM HAS GENERALLY REEN EFFECYINE TN

HANDLINE PLATARTISNT LESAL MAIL ..,

(R 48 P 1,2) PLAIRTIFF  RESPSNVEY WITH FILING A
MAY 15 2617, " MeTIen  TD AMENY B8R ALTER CaURT's APRIL V3,
QBN BRYER ATATING TN PERTINENT PART,

i

e .. THAT PLAINTIFF MANE CuRE THE CBURT STATED
CEFECT EN  PLAINTEFF ARGNE SAIY”  STATEMENT IS N7 ( Mave)
UNDER BATH. BY WAY BF  PLATINTIFA  HANING MADE TWe
SAIY  STATEMENT UNDER  BATH  ANY  REFILED THE STATEMENT

- FuR  RECGCNSITERATICN 5Ff  DISTRICT (C(ouRT AT APRIL 1R, 0617
RR VER NGT PERMITING ANy DELIVTREL THE  MERITs  oF

PLALNTLFS  LATE  FIle?  LRjECTIONS Tb MALISTRATER “uvc;s
[ 1]

FERRUARY D23 Q4171 REPLRT ANY RﬁtuMMENVMIm... RECTCAUSE

3.

STATE MENT NBW UNDER BATH ESTARLESHES (GEEY CAULE . ..

<



[R. S P 11) HRW  WHILE PLATNTIFF WAL PREPARING
RI& APPEAL TA FIWE FrRom THE DIATRICT (CRURT T THE
GIATH CIRLUIT.  THAT I35, PRLSEN  LELAL N\NRIVER PRLLGRAM
PERSBNER A XSTSTANCE HAY RESEARCH TFHIZ CBURTS HMLLPING
IN WILKINS V EADYY, 559 w.8. 1Y (mml, HuTSAN N,
MEMILITAN, S23 0.8, 1 (1992); AND ALLEN v HARPY, 1bL §. €T
AR D FeoTNoTE y (19ReE) FoR  THE PURPRSE BF DETIERMINE 3§
UNDER THE HLHLYING IN  THESE CASES — IF¥ THE PISTRILY
CLURT ANV SIXTH CIRCUTLT PRECEYENT N DISMISSING
THE PETITILNER PRTILR LAWSIRUTIT SHANERS NV REREGH
EXCESSIVE  WSE ¢¥ FLRCE CLAIMS RASE pN THE NATURE
oF THE QUSTAINED Iuiuny AND  N&T BN THE APPLIED
FoRCE, ANV IF¥ SHAVERS v RERGH WAS N7 FinaL FINAL
BN CERTIGRART - ANHWEN THIS CLURT PECIVEY ANV HANDEY
DAaWN  IT'S PECTITEN TR WILKING V  EAD9Y THAT PETITIoNER
\m;s ENTITLE T8 &SEex  TRoM TNt '\qum‘zm N SHAVERS
NV RERGH, &N THE GRLUNPS TN  RETH  \WILKING NV BADYY
ANY ALLEN v MARYY. THuS  PETITILMER THIRY STRIKESL
UNDPER  x 1815(E) WoBULY RE REDWIE T TWE STRIREL

AN  ALLLWEY T  PRGCEE> IN  F4RMA  PAUPERIY 8N
APPEAL

CONSEQUENTLY  ANY  zN THE  ADNILE  oF THE  ARONE
S KLY PRISGNER  LE AL  MWRITER  ARSI3ITANTE., TN THIA
INSTANT  CARE S HAVERY V. QHARP &7 AL 5N APPEAL, THAT
IS, aN MM 18, BT PETITIANER  FTLED TN DISTRILT

oD



(Y]

TBURY A FE® R, IV B RUtE 00 (R) b MeTION YA  REVIEW
ARD  RENERSE HMIL (TATuUS UNDER  THREE STRIKE RULE TB TWO
ATRIKES ANY  Tp  ERANT PLAINTIFFY IN FDRMA PAUWPERIS ON
AP#EM IN  THIS INSTANT tASE.’S(R. 55) BTATING IN

PERTINENT  PART,

[ M

. THAT  IN LI GHT F THLX COURT ANMNBUNCE MENT
TN WILKINE N GAPPY ANY  THAYT AT  tug TIME WTILKING
SPRR BECTSTIN w)\g RANPEY  DIWN TN FERRUARY JG1d , THA
T8, THE PETITILNER 'L*WSNI‘T SHAVERS v  ReRGW (1. e,
PTIMTILITING  PETITILNER  EXCESSIVE UWSE o6f FoORLE CLAIMSG
RABE oN THE NATURE 0F THE SUSTAINED zuim:v ANY  NET
&N THE  APPLIEY TLRCE, ALLNL COGUNTINE THE DISMTISAL
AS A THIRY STRIKE ADBAINST PETITILNERD aNAR &TTLL
PenpINg oM CERTILRART  ANY NG FINAL .ANV LR DELIVEY
ueaN g\g THLIS LﬂURT UNTIL MARCH QCIR. TRUS WILKING

A GADYY HLLYING AN THIS CRURYT  HLLYINE TN ALLEN N
HARRY (1., ThAT &Y €ITMAL WE  MEAN WINERE THE "uw;w.srﬁ
aF CHNNVICTION WAL RENZEREY  THE  AVAILARILITY jF APPEAL
EX HAUSTEY ANY TIME FBR PETITIUN FoR CERTLERARY NAD
ELASPED) wiha  AVAXLABLE  AND>  APPLIEARLE $AR  PETITIMMER T2
B ARGUE HE T8  ENTITLE To RELTEF  FROLM iu‘;EMENT i
AMAVERS V. REREW  anm  THE  [ERUNYS T RETH  \WILKINR v
GAPDY, AND  AWLER o HARYY., TNCLUSING THE REVERSAL AF

SHANERS ¥V RERGH CoUNTEY A8 A THIRY? STRTIKE. (R.S%)

o\



IN A ”\uw b, 2817 PRDPER PISTRICT  CDURT
MAGISTRATE “L\VEG IN  DENYINGE PETITILNER ARINE  SALY

FILEY RULE B (BY (w) MeTIeN

PART,

LTATINGE IN

PERTINENT

NBNE DF  THE TARES  LTETED TN SHANERSE N RBAUMAM,
A ip- £v- 5 (AN Do MITH,

APRIL 19, 2010) AFED> Mo, D~ 1RIT

(LT CTR. FER. 4, J51) ( AFFIRMING

DIEMTESAL  of
¥R FATLURE To

CHBMPLAINT

PAY THE FrLINDG FEE A-ﬁ'tk ZENILAL b&¥F
LEANE TE PRROCEED TN FLRMA PAUPERLS PURSUANT To THE
THREE - STRIKE RULE) WHICR foRM  THE RBAgIZ ¥iR PETITTILNER
"THREE QTRIKES HAY NLT  peen  REVERAEY bN  APPeAL. (i.E

SHAVERSE Vv REREH, NG.

AR~ eN- 13 (W. D MICH.

MAY  Q), R 0L}
FAILURE T STATE A

( DTEMISSTNE  FiK LLAIM), AFEY> Ne. 08-

fUNE 18, J609): SHAVERS V.
oy~ 1L (W. 2. MILH  MAY

18 kE ( vt CIR.

LTEFER, Nb. 1% B~

15, 2bLW) (HTAMISSING ¥R

SEEKINE RELTESF

FreM A DEFENTART IMMUNE FREM  SUTT ANY

FLR FARLING Tp STATE A

CLATM) AFE'> Nk, Db-1822 (Tw CIR.
\AR. A, 2007); ANP  ZRAVERE N STAPLeTaN, No. G3- €N 13
(AW. > MILW. AuG. 1%, J0ed3) ( pzamissING FoR FAILURE T4

. £f
STATE A ELAIM), AFF'Y Nb. b3 -3210 (BT CIR. june 4, anp9d...

(R.5T) &n iuw b, 2817 DrgTRIEY COURT  AFFIRM
MA EBTSTRATE ‘\uv&z ARINE  JAIV

RULINGE AND BENTIEY PLazniss
RULE b (®) (4) METILR, Az

DIy QIXKTH C(IRLUET AFFIRM DISTRICC

CODRT RULING BN MiTxoN..-nNp, iT-15173 (BTH (ar. MAR. 2%, 2018)

SN
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REA3EN FpR GRANTINE THE PETITIBN

A. CpNFLICTS WITH DECISIeNS pf THIES CTURT AND

¥ BTHER TIRLUITS

THIS (ASE TS TMPsRTANT  FaR THE TIsqpEs 7Y

RALAES A% T4 THE PRAPER ALLDCATIEN pF FUNECTIONS RETWEEN
{

THE FEDERAL ' DI&TRIeT CBOURTS ANV  SEDERAL CauRT sF APPEALS.
THIS ChBRT HAZ CONSISTENTLY RECDRGMNIZED THAT ‘.TN‘E PRAPER
DRSERNANEE DF THE DIVISIsN AF  FuNLTrens BETWEEA

FEDPERAL  TRIAL CRURTE AND THE TEDERAL APPELLATE CouRvs

IS  IMPARTANT LN  EVERY CASE ESPECIALLY TN CASES WHERE
THE ©HISTRICT <©DURT  HAS RBEEN AskeEP To Tssus AN
EFFECTIVE REMEYY Ta CURE LNCANSTITUTIONAL CoMNMDPITIONS

TN  PUBLEC TNSTITVUTIENS. DAYTAN B AARD af EDucATIeN N

BRINKMAN, H33 y.&. Yok, Y410 1977), MILLIKEN v BRADLEY,

H33 p.8 27 (1999 ( MTLLIKEN L) ( pPUBLTL SEHIDLS) ;.

HuTTe v FINNEY, 437 u & bLTg (1478) ( STATE PRISEN),

THE BPINIEN ANV hARYER A¥ THE GTIRTH CIRTUIT

cpURT  bpF APPEALS AFFIRMING THE REMEDXAL NRYER oF

THE PIZTRICLT COURT ARE CGNTRARY T& THE GENERAL
PRINCLRBLES WHTIEtH THIS CDURT HAS ENUNLIAVEYD
ROVERNINEG TWE EQuTITARLE PODWERS af DISTRTLT <CauRd
T  FASUTION REMEDIEE §8R CoORSYTITUTTONAL VIALATIANS

ANV RATSE IMPARTANT QUESTIONS ARBUT THE PR2PER

2 3



FUNCTIONG Q¥ APPELLATE CBURTY IN REVIEWING REMEDIAL

QRVERS.

I THIS tASE, THE <CIXTH CIRCUIT APPELLATE
£ AURT PRECEWENT HELD  THAT FEDERAM "UV&E& IN
DETERMINING PRIJANERS EXCESSTIVE psr BF  FoRCE  CLAIMS
“THRT ENERY MALENDBLENT  Thulh BY A PRESON GUARD
DOES N8 T [xINE RIst To AN ETGEGHTH AMENVPMENT CTAUSLE
by ACTION. SEE  Hubv&eN v MEMIWIAN, BA3Z .S, V9,
b2 4. €i. 99%, 117 L. €% 27 15k (1893), ANp ThE
PRISDNER  MUST ALLEGE THAT HE  SUSTAINED®  MDRRE THAN
DE MINIMIL INiuRY Te  &TATE A  VIABLE EXCESSIVE
FBRCE CTLAIMS 1Y §- i, THAVDELS - X BLATTER , 115

3¢ 37g, HbdR (LTH CIR. 18949 (EN RBANED,

THE EIXTH CIRCUIT ABDVE SATV A PPRAACH AND
INTER PRETATIAN bf HU® SN v Mt MILLIAN 3N DETERMINING
AND DISMILSING PETN::D;«ER ALLEERE ERXRCESSIVE USE BF
FDRCE p[LATMS XN SHAVERS v RERGH, ET AL, &. b7-CN- 173
(W. D MITH. MAY 22, &031)7 AR 17 gn‘ 8- 1R D [(1TH CIR.
.\L\NE 1%, DBDCI)7 TS  AQUARELY 3N C,AN*'LILT*WI_TH THIS
CBLRT  EARLIER ANV LINGSTANDING DIRECTION 1IN HUPSpN N
MEMTLLTAN . " THAT  THE  EIGHTH  AMENZMENT ANALYSIS  MuST
RE LRIVEN RY THE ERTENT  pF THE FBRELE ANY  THE
CTREUMATANCES  IN  \WHITH IT IS  APPLTEY , AND  NOT By

THE RESULTING IHAIURIES THAT WAS AFFSRMEDY TN

* NAT  BNLY ) Y



WILKINS Vv GADPYY, $59 u.4, 34, 132 &, 7. 115 (FeR

QAdIDY RBRY THXES CbHBURT ANYV  HANVEY SHawN AS ©UTVANGE

T THE SAI7 REMALNING  peppral  APPEWATE CIRCUIT

ChURTS AND  THETR DISTRTCT CBURTA, BUT ALSB, 14

SRUARELY 2N CANFLICH WITH THE APPRDALW ANV

INTERPRETATION DF THIS CTDuRTS EARLIER WIRECTIoNS 1IN

HuP&oN V¥ MEMIWIAN RY FEVE DTHER APPERLLATE CIRCUTTS
cauR?s (1€, WRIGHT v gdDpRY, 554 F 34 as5s (ca. @,

2ED) - SMITH Vv MUNBINGER, 293 & 3d L4 (34 cIk.

Ao’na); AUXVER v KELLER 324 § 24 1A3 (4TH c3IR AdbLA);

UNITED STATES vy LAVALLEE, Y39 § 24 T2 (2TH IR

ABdl) ; AND  RReWAN 8 LIPPARY, 4T F 34 3%Y (a8dd)

THE TSSUE TMPARTANCE T4 ENHANCED RY THE

FACT  THAT TuTS CBURTS DECTSION IN  WILKINS U BADVY

WAS >owWN  EN FERRUARY 281D AND  THAT FoR  MDORE THAN

ANDTHER MAENTH THWHIAQ PETTITTONER  FTLEY PETITISM  FaR

CERTIBDRARI NO. A9- MM} WAS 4QTit  PENVING, NaT F1LMAL,

AR DECIZE> upaN THIS CQURT UNTIL  MARCH 08I0, \WHICR

THEN TURNS N THE QUESTION pF  THIS CRURT  HALVENG

TN ALLENM N MARDY ( e A Euvemzm Is -NMT FINAL UNTIL

THE ANAT L ABRTLITY of ApéEAL EXHAUSTEP AND  TIME ¥or

FPETTITION FKpR CERTIDRARL HAD> ELASPE) THE AVATLABILITY

ANY APPLTZ CABILTITY FoR PLAXNTX¥F Tb SEER RELIEF FRoOM

BRERGH \uvumem. BASE BN GRBUNDRE IN WELKINS AND  ALLEN:

05



TN THIS CASE, THE &TXTH LTIRCLUTT

APPELLATE ChURT HELY TRAY JFEVERAL fu?sas TN
SETERMINING DISMIEASAL F  ALL CTLAIMS UNPER dj USC
T 1982 AND  TENYING FILED  APPLIcATIANS  TFOR ENTRTES
Bt ZEFAULTSE  uNDER fFeEx R. CIV. B S5 (A ARAINST
FINE oaf THE VE-FENVAN“!'&v (;.1‘. ,lE'f«FERY FLDUARE AND
KENNETY  prLzNpzAK (K. 26D LARRY WEAVER, ERIL RIGES
ANY  RON NALLEY (R. 28)) BAsE uPenNn IMPRDFPER SERVILE
ANY  THE  FEDERAL ith-,E‘s NDT  CDNRIVERING AND DR
NGT  FINVING EFENVANTS  WAS  PRE|UPTLE BY THE

TMPRAPER SERVILE WAS AN APPROPRIATE THISMISSAL AND

TENIAL ULNPER B FER R, LIV Py (M) ANY 55 (A,

EVENR THEAGH WHEN THE DEFENDANTE A CLEPRTEY
S ERVICE  AF SUMMBENAE  AND  COMPLAINTE BY \WAY ¥
ST ENING AND DATING THE CERTIFIEP MAIL RETURN
RECTLEPTR AN THAT  UNCENTEATEY Propf odf  LeRVICE
WAS  §ILED WITH THe ©HIJTRILT pouRT (R.30)
ZEYTENTANTS HAVD NATICE nf THE  LAWSLIT, THEY IV NiT
FILE AN ANSWER. N8R FILEP A Fem R, civ P 1 (e)
(D-(s) Martzen To HISMIES bR FbR  TMPRDPER DR
INAUFFL CTENT SERVNICE b¥ PROLESS, THEY ©HIv NOT
bTHEK.}NlSES A VLEE DISTRILT CAuURTYT bF ANY PRE“U‘?I\‘.E
BY THE ZMPROPER <SERVITE. ENVEEY DEFENVANTS DID
NaT RESPaAND TD PLAINTIFF'S FILED APPLICLATIONS FoOR

ENTRY ¥ PEFAULTA AGATNAY THEM. ( R. dte, D8 ANV 3B)

o b



TUHE  &TRTH  CLRCUIT  ARMNE AATD pETERMINATIZN
x4 SRuARELYY 1N pBNFLZCY, NaT pNLY, WITH THE
BLETERMIMNATION 0F  FIVE ATHER (CIRCUTXT CDLURYS " AN THE
SAME ISSUE“(IQ.E;. WTILLIAMS v GENERA\. R ERNICE
ADMINISTRATIVE, &8 ¥ sQPB MYy (E.b PA. LARY); ,)nkwm
N. UNITER QTATES, LAY f. ad R332 (v €. CEZR. 1082); DoNABHY
v RDVEBDER, Wiy 4§  suPh 585 587 (v <. N ‘ 1885 .
ANY  MINEE Vv UNTTEY  STATES, yqa ¥ 6suPP TL3 (N
BA. 198D) ( YINVING TAATY A CASE SHBULY NAT RE
SISMISZEY  FAR  INJUFFTLIENT GERVLEE  uNLESS THE
LEFENDANT  HA4 BEEN  SERVILUSW PRE\IUV:E’CE AS A
gecutY af THE MIATAKE DK L¥ THE TELAY N FIKING

3IV)

BUT  ALRD, WHEN ;e pEFENDANTS  ARVE  SAXP FATLURES
Y&  MAVE EXERCISE THEXIR  STATuTARY RIEBWTS WNDER ¥ER, R. vIv.
Po1a) () (A (Tn MANE AT AND  BR RESPMND  Ta TREIR
ACCTEPTED gerRVILE af  SUMMANS AND CAaMPLATNTS) A MBRUNTS  ¥3
P EFENDANTS \NAI\)ER t¥ THEIR STATUTARY RIEHRYS WUNYDER FEd. R
tIv. P ta(wd (D ( Tn uz]sn 76 THWE  MERITS M( THE
LAMPLATNT  ALLesaTTa™N , To ANY  DEfENSES, &R VE{EE.TS IN  THE
CERVLLE aFf  VALI?  SUMMBNSE  AND  CaMPLAINIR) A& WELL AS
WATNER L ¥ ARCUING > $s TRICT CLRURY HA\IIN@* ETTHER
sus'[sc't MATTER "uRISVILTInN LR PERSBONAM iuﬁTSV}tTIl)N DNER

TH E ¥IVE NAMEY DEFENVANT S,

® i
AR LATK Q1



THUSE THE SIRTH  (TIReUIT PETERMINATION  THAY
PLATINTIFY 14 NBT  ENTITLE Ta ENTRIES of DEFAULTE AEBATNST
THE FINE NAMED

PEFENPANTE ( R. 21b ANV R. 28) &aAskE pN

IMPRLPER STRVICE I& AN APPRAPREATE  DENIAL k¥ ENTRY

oF DEFAULTS = I8 A DETERMINATIAN THAYT IS squAREw IN
caNFIItT  wWITH Fewv. R. CIN R 55 (A) ( WHEN A PARTY

A G ALNST WHLM A iu?QMENT FeR  A¥YFIRMATIVE REWIEF X8

SPUGHT  HAS FAILED Ta  PLEAP AR DTHERWISES DEFEND

AND  THAT  FATWRE 38  SHowN  gY AFFIDANIT

DR DTHERWIIEY,
THE  CLERK  MUsT ENTER  THE

PARTYS  EFAULT).

cANLCLUSTAEN

CERTLARARI SHDULY RE GRANTEY BgrAuie THE
SIATH  CIRCUIT  CBURT

o¥ APFPEALS APPRDATH AND

INTER PRETATIAN  3In SHANERS NV REREH  pf THIS (puRTg

RuY> SNy M MILLIAN, THAT
MUusY AWWLE & HE &R

DIRECTIAON IN A PRISRKNER

LEWE BULRYAINEY  MBRE THAN A

DE  MINI MIZ zu'\um INORDER  Tb  QIATE

113
EXCESLINE Uik 6y FTORRLE CLAI MG, \WAS

TRE DELLEILN TN ARY

A  NIARLE

CONTRARY Tb

WAS  THE LAME  AND  EXACT

APPRBALW ANY TINTERPRETATIOLN as

MUY AN N MEMILLT AN,

QY THE FHURTH LCYIRCUTI XN WILREZINS

CADYY  THAT
INDETERSIRLE ANV REVERSED
WILKING, &Y  MEREWY  pA§yfIRMINE

THIS  CAURT fauMb  WAS

THIS  (CpuRT  EARLIER

o2&



TIRELTIAN TN  HuP4sN ¥ N\C'M:LLIAN,,“'T\\AT THE EIGHTH
AMENDMENT  AMALYSIS  MUST Re  ©HRIVEN BY THE EXTENT
8¥  FIRCES AND  [IRCUMATANCES TIN  \WHILW X7 I& APPLIED
NDT BY THe REZUYLTINLE IN\URIEﬁ.' AND  THAT  \WILKLNS
is TA RE A GUIVE Th  THE RE MAININDG CTRLUITV A, AS

¥ THE  pate ( FERRUARY 22, 24ib) THIN CBURT  HaAnyEY

VOo\WN WILKING VY o ADYYY,

WHIEH  THeER TJukRNS BN Tk 'qussﬂma 5F TUIY
(ouRY WALDPEING XN AtLEN N HARPY ( ¥HAYT APPEALY of
ctﬁvltTf'unl\uvamznT Ty NET  FINAL  pgaIIL Y ME FeR
L ERTILRAKRI HAY PAIRED) ANP  ALLEN APPLILARBLE 1IN
SHAVERE v RBERGH THAT WAL NOQT  FINAM BN APPEAL
AND PENVINE AN CERTLDARARY REFLRE THIS CoURT AT
YHE - TIME THIZ CRuRT NANVEY  Tpwin  \NLLRIN, ENTITLE
" PULAINTIFF Tt RELIEF FROM iup(‘,mtrﬁ IM  SHAVER
RERGH [ DISMIQsAL p§f EXCESKIVE  DSE ofF  FoRCE  AND
(GUNTED AS THIRY STRIKE UuUNVER g 1915 (8)) w8 THE
GRAUNY WKWK IN  WILRINS v (AVDY  THAT  SAIV  REASIN

FoK IS MISSAL &¥ EXCEXSINE uWsE ¢6¥ FHRCLE CLATM

\NA.S UNCRMN STITUTIANAL uNYER WILRINS,

THIA CASE PRAVIVES PRBHNIVES THE PROPER
VERICLE ¥R DETERMINATION of ALY PRISANER'S

AND A\l LITI GANTS LAWRUZITS AN CASES THAT

Q9



THAT WHILE DN APPeEAL  FRDMA A [IRCUIT APPELLATE
ChURT  AND  NOT  FINAL 0N CERTIBRARI,/ BEFDRE THIG

COURT UNDER ALLEN §y  HARDY IS ENTITLE IA SEEK

RELIEF FRAM A CﬂN\lILTibN/iU?QMENW. IN AV DITION
AR TYHI4&  cCnourT TO SETERMINE p g WILRING N @ aAnpy

1.8 APPLI JARLE TN ' GHANERS v RBERGH ANV tR 18
RETRDALIINE  TA  AtL  APPEALS  Fpam A CIZIRCULT

APPELLATR - CRhRURT ANV NAT FINAL N CERYIDRARI

REEDRE THIS [ ouRT.

PETITIDNER TNFfoRM THIS HANDBRABLE COQURYT

THAT HE Doets NLY TNTENY? Y1 PURSUE THE ALLE CGATIGNS

e
IN - 4HAVERS V BERGH [AWSLXTS N T2 HAVE  THe
UNCONGTITUTIANALITY  sf THE DISMIZiAL AP pNvER

WILKING VvV GADYY ANYT  CRUNTING DIZMISSAL AS A

S TRIKE UNVER s 1915 (&)

SHpuLy RE RESLINYEVD BY

THE ° LAWER  CAURTS.

THIS CASE PRINIPE Tue PRODER veEduC®
fnR DETERMINATION nf  SIXTH [LIRCuUTT DISMISS of

PETITLANER | AWSuz¥ SHAVERS N SHARP  FoR I MPROPER

)
QERNICE AN7  DENNINE  ENTRIES ¢¥ DEFAULT AGATNLY

?I\XE D‘E‘*iN‘)AN"S. I.N Rb6TH RESPELTS WAS IMPRDPER‘

ANV  CERTIORARI  SHpULD BE [HRANTEL

RE SPECLTFULLY,

st MM W
"MICHAEL SH

DATERL (ULY R}, 0NQ
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