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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-1954

Taeng Yang
Plaintiff - Appellant
V.
Michael McNeill; Seth Wilson; Matthew Toupal; City of St. Paul Police Department

Defendants - Appellees

Appeal from U.S. District Court for the District of Minnesota - Minneapolis
(0:17-cv-01150-JNE)

JUDGMENT

Before LOKEN, KELLY, and GRASZ, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the

district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district

court in this cause is affirmed in accordance with the opinion of this Court.

February 07, 2019

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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Before LOKEN, KELLY, and GRASZ, Circuit Judges.

PER CURIAM.



Taeng Yang appeals after the district court' dismissed his pro se 42 U.S.C,
§. 1983 complaint as time-barred, denied him leave to amend his complaint on
grounds that the proposed amendments would be futile, and denied his post-judgment
motion for relief under Federal Rule of Civil Procedure 59(e). Upon careful de novo
review, we conclude that the district court did not err in dismissing Yang’s complaint
as time-barred. See Humphrey v. Eureka Gardens Pub. Facility Bd., 891 F.3d 1079,
1081 (8th Cir. 2018) (this court reviews de novo whether statute of limitations bars
claim); see also Wallace v. Kato, 549 11.S, 384, 38895 & 395 n.4 (2007) (false-arrest
and false-imprisonment claims accrue when plaintiff becomes held pursuant to legal
process). We further conclude that district court properly denied Yang’s motion for
leave to amend his complaint because his proposed amendments would have been
futile. See Silva v. Metro. Life Ins. Co., 762 F.3d 711, 719-20 (8th Cir. 2014)
(district court may properly deny leave to amend complaint when proposed

amendments would be futile; legal conclusions underlying district court’s finding of
futility are reviewed de novo). Finally, we conclude that the district court did not
abuse its discretion in denying Yang’s post-judgment motion. See Miller v. Baker
Implement Co., 439 F.3d 407, 414 (8th Cir. 2006) (standard of review for denial of
Fed. R, Civ, P, 59(¢) motion). Accordingly, we affirm. See 8th Cir, R, 47B.

'The Honorable Joan N. Ericksen, United States District Judge for the District
of Minnesota, adopting the report and recommendations of the Honorable Leo I.
Brisbois, United States Magistrate Judge for the District of Minnesota.
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T UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
Taeng Yang,
Plaintiff,
v. Case No. 17-cv-1150 (JNE/LIB)
ORDER

Michael McNeill; Seth Wilson; Matthew
Toupal; and City of St. Paul Police

Department,
Defendants

The Honorable Leo I. Brisbois, United States Magistrate Judge, has recommended
that the Court dismiss Plaintiff Taeng Yang’s claim that the above-captioned Defendants
unlawfully arrested him. Report & Recommendation 7-8, Dkt. No. 29. On Defendants’
Motion, Mot., Dkt. No. 9, the Magistrate Judge writes that the statute of limitations bars
Yang’s claim. In a November 2, 2017 Order, the Magistrate Judge also denied Yang’s
Motion to Amend his claim as futile. Order 5 n.3, Dkt. No. 28. Yang objects. Obj’n,
Dkt. No. 32. Defendants respond. Dkt. No. 33.

The Court now decides, based on a de novo review of the record, whether to
dismiss Yang’s claim. See 28 U.S.C, § €36(b)(1); LR 72.2(b)3). The Court also _
decides whether to set aside the Magistrate Judge’s Order for clear or legal error. See
Fed R. Civ. P, 72(a); LR 72.2(a)(3).

Yang sued the Police for an allegedly unlawful arrest years after that arrest. |
On March 28, 2017, Yang sued the City of St. Paul Police Department and its

current or former officers Michael McNeill, Seth Wilson, Matthew Toupal (collectively,

“the Police”) for arresting him in violation of the Fourth Amendment. See Compl. 6-7,
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Dkt. No. 1. That arrest “produced the evidence that led to,” ultimately, Yang’s March 7,
2011 sentencing to prison. State v. Theng Yang, 814 N.\W.2d 716, 722 (Minn. Ct. App.
2012); Warrant of Commitment, Dkt. No. 25-1; see Compl. 5. The Minnesota Court of
Appeals vacated Yang’s sentence after ruling his arrest unlawful and excluding the
produced evidence. Yang, 814 N.W.2d at 722. Yang now wants damages under 42
U.S.C. § 1983 for that arrest. Compl. 1, 7. And, moving to elaborate on his claim, he
seeks to allege his imprisonment and emotional distress. See Motion to Amend, Dkt. No.
21; Proposed Compl. 5-6, Dkt. No. 21-2.

For an unlawful-arrest claim, a plaintiff has six years to sue from when he was first
detained pursuant to legal process after his allegedly unlawful arrest.

To dismiss a claim for an affirmative defense, a court must find that affirmative
defense on the complaint’s face, “which includes public records . . . embraced by the
complaint.’; A.H. ex rel. Hubbard v. Midwest Bus Sales, Inc., 823 F.3d 448, 453 (8th Cir.
2016) (internal marks omitted) (affirming dismiésal because of affirmative defense).
Affirmative defenses include the statute of limitations. Fed, R, Civ. P, 8(c)(1). The
statute of limitations applies to pro se plaintiffs, despite a court’s duty to liberally
construe their claims. 4Anunka v. City of Burnsville, 534 ¥, App’x 575, 576 (8th Cir.
2013) (per curiam) (affirming pro se plaintiff’s dismissal as time-barred). A court may
likewise deny a motion to amend a complaint for futility when the “amended complaint
would not survive a . . . motion to dismiss.” Briscoe v. Cty. of St. Louis, 690 F.3d 1004,
1015 (8th Cir. 2012) (affirming denial of motion to amend for futility).

For “a § 1983 claim seeking damages for a false arrest in violation of the Fourth

Amendment, where the arrest is followed by criminal proceedings,” the statute of
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limitations begins to run “at the time the claimant becomes detained pursuant to legal
process.” Wallace v. Kato, 549 U.S. 384. 397 (2007) (afﬁrming time bar on unlawful-
arrest claim). Detention pursuant to legal process begins, and the unlawful arrest ends,
once the plaintiff is “bound over by a magistrate or arraigned on charges.” Id. at 389.
And even if “damages for detention pursuant to legal process” are “consequential
damages attributable to the unlawful arrest, that would not alter the commencement date
for the statute of limitations.” Id. at 391. Besides, those legal-process damages are
“chargeable to defendants other than” the arresting poiice. Ild

For unlawful—arrest claims under section 1983, the statute of limitations begins to
run when it does because “the plaintiff can file suit and obtain relief” during the time
between his detention pursuant to legal process and his conviction. Id. at 388; ¢f. Heck v.
Humphrey, 512 11.S. 477, 487 (1994) (“A claim for damages [from] a conviction or
sentence that has not been so invalidated is not cognizable under § 1983.”). This early
ability to sue contrasts with unfair-trial claims under sectiqn 1983, which must wait until
the allegedly unfair trial’s conviction is thrown out. See Buckley v. Ray, 848 F.3d 855,
867 (8th Cir.), cert. denied, 137 S. Ct. 2314 (2017).

Once the statute of limitations begins to run for a section 1983 claim, how long a
plaintiff has to sue depends on the state from which the claim arose. In Minnesota, a
plaintiff has six years to sue. Anunka, 534 F. App’X at 576. And, to toll those six years,
that plaintiff must “allege sufficient facts to support a basis for tolling.” Id. Because
state law governs tolling of section 1983 claims, that basis must cite Minnesota state law

“providing tolling in . . . comparable circumstances.” See Wallace, 549 U.S, at 394.
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Without a state-law basis, a federal court may not toll the statute of limitations for a
plaintiff’s criminal prosecution:

But when has it been the law that a criminal defendant . . . is absolved from
all other responsibilities that the law would otherwise place upon him? If a
defendant has a breach-of-contract claim against the prime contractor for
his new home, is he entitled to tolling for that as well while his criminal
case is pending?

Id. at 396.
Yang’s March 28, 2017 claim for unlawful arrest is time-barred because, after that

arrest, he was sentenced pursuant to legal process on March 7, 2011, more than six
years before he filed his claim.

Yang’s claim is time-barred. On March 28, 2017, Yang sued the Police. But
Yang was detained pursuant to legal process sometime before his March 7, 2011

sentencing. Public records evidence that sentencing; Yang’s Complaint embraces those

public records because he refers to his now-vacated sentence. Yang’s sentencing was

after and flowed from his arraignment or equivalent procedure, which marks legal
process’s advent, no matter what happens later. So, Yang’s six years to sue had already
started by March 7, 2011. And he sued more than six years later. No tolling applies here

because Yang has not alleged facts or Minnesota state law that could support tolling. On

the face of Yang’s Complaint, the statute-of-limitations defense is complete.

Yang’s Motion to Amend is futile because the new allegations cannot save his
claim from the statute of limitations. Even if true and chargeable to the Police, those
allegations are only consequences of the alleged unlawful arrest and thus cannot change

when Yang was detained pursuant to legal process. And without a state-law basis, they
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also cannot support tolling. Yang’s time was up weeks before he sued, even under his
new facts.

Conclusion
The statute of limitations bars Yang’s unlawful-arrest claim and his new

allegations cannot cure that defect. IT IS SO ORDERED THAT:

1. The Magistrate Judge’s November 2, 2017 Order [ECF No. 28] is
AFFIRMED, and Plaintiff Taeng Yang’s Objection [ECF No. 32] is DENIED.

2. The Magistrate Judge’s November 2, 2017 Report & Recommendation [ECF
No. 29] is ADOPTED, and Defendants” Motion to Dismiss [ECF No. 9] is
GRANTED.

LET JUDGEMENT BE ENTERED ACCORDINGLY.

Dated: January 8, 2018 s/ Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge




APPENDI C

UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
Taeng Yang,
Plaintiff, Court File No. 17-cv-1150 (JNE/LIB)
V. v o REPORT AND RECOMMENDATION
- AND ORDER
Michael Mcneill, et al.,
Defendants.

This matter came before the undersigned United States Magistrate Judge pursuant to an
order of referral, [Docket No. 15], made in accordance with the provisions of 28 U.S.C. §
636(b)(1)(B), and upon Defendants’ Motion to Dismiss, [Docket No. 9], and Plaintiff s Motion
to Amend Complaint, [Docket No. 21]. Briefing was completed on bofh Motions on September
19, 2017, and the Motions were taken under advisement on September 20, 2017. (See, Order,
[Docket No. 23]). |

For the feasons set forth below, Plaintiff s Motion to Amend Complaint, [Docket No..
21], is DENIED. In addition, the.undersigned recommends ‘ghat Defendants’ Motion to Dismiss,
[Docket No. 9], be GRANTED, and the case be DISMISSED with prejudice.

L BACKGROUND AND STATEMENT OF FACTS'

The following facts are taken from the Minnesota Court of Appeals’ opinion in State v.

Yang, 814 N.W. 2d 716, 717-18 (Minn. App. 2012).

On a November 2010 afternoon, [City of St. Paul Police Department]
Officers Michael McNeill and Seth Wilson were patrolling the St. Paul Frogtown

! For the purposés of the present Motion to Dismiss underiRule 12(b)(6), the Court accepts the facts alleged in the
Complaint, [Docket No. 1], as true and construes them in the light most favorable to Plamtlff See, Pharmaceut1cal
Care Mgmt. Ass’n v. Gerhart, 852 F.3d 722, 726 (8th Cir. 2017).




neighborhood when a police dispatcher relayed a 911 report that an Asian male
wearing red pants had a gun at a particular residential address in their area. The
officers recognized the address, associating it with drugs and arrests.

Officers McNeill and Wilson, and others, arrived and saw four or five men
of Asian-descent entering the front yard from the porch, one of the men wearing
red pants. The officers immediately took cover behind their squad cars, drew their
handguns, and ordered the men to the ground. Officer Wilson handcuffed the man
wearing red pants, Theng Yang? and asked him where the gun was. Yang told
him that it was in his coat pocket. Officer Wilson found a handgun there. . ..

Because he was previously convicted of a felony, Yang could not lawfully
possess any firearm anywhere, so the state charged him with unlawful firearm
possession. Yang moved the district court to suppress evidence of the gun,
arguing that the detaining police officers lacked a reasonable, articulable
suspicion that he was involved in criminal activity. The district court denied the
motion, deeming the stop to have been justified.

Yang waived his right to a jury and the state submitted the case to the
district court judge in a stipulated-facts trial. The district court found Yang guilty
and convicted him of unlawful firearm possession. It sentenced him to 60 months
in prison over his motion for a downward dispositional sentencing departure.
Yang appeal[ed], challenging the denial of his motion to suppress and the denial
of his sentencing motion.

Id. at 717-718.

In an opinion issued June 18, 2012; the Minnesota Court of Appeals concluded that the
detention and search had violated Yang’s Fourth Amendment rights. Id. at 720-22. Accofdingly,
the Minnesota Court of Appeals reversed his conviction “because the unconstitutional detention
and search produced the evidence that led to his conviction.” Id. |

On April 13, 2017, while imprisoned for a subsequent, unrelated conviction, Yang
initiated the case presently before this Court by filing his Complaint, [Docket No. 1j. Yang
named as defendants the City of St. Paul Police Department, Officer McNeill, Officer Wilson,
and Sergeant Matthew Toupal (hereinafter collectively referred to as “Defendants”). (Compl.,
[Docket No. 1‘]., 4). Attached to Yang’s Complaint is a supplemental offense/incident report

authored by Sergeant Toupal related to his investigation into the events of November 2010, and

? Although the Minnesota Court of Appeals’ opinion spells Mr. Yang’s first name differently than he spells it in the
case presently before this Court, there is no dispute that the Defendant referred to in the 2010 Minnesota Court of
Appeals opinion quoted herein is the same individual who brought the case presently before this Court.
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Yang alleges that Sergeant Toupal “decided to accept the statement of the two other officers and
then decidedv to press charges” Zlgainst Yang which ultimately led to Yang’s 2010 conviction.
([Docket No. 1-1, 2; [Dbcket No.1-2], 19-20). Yang asserts a claim under 42 U.S.C. § 1983 for
the violation of his Fourth Amendment rights in 2010 as recognized by the Minnesota Court of
Appeals, and he seeks compensatory damages in the amount of $750,000 as well as punitive
damages and costs. (Compl., [Docket No. 1], 4-5; [Docket No. 1-1], 1).

On July 17, 2017, Defendants filed the present Motion to Dismiss, [Docket No. 9], in
which they seek dismiséal under Federal Rule of Civil Procedure 12(b)(6) on the grounds that
Yang’s claims are barred by the applicable statute of limitations. (See, Mem. in Supp., [Docket
No. 11], 1). United States District Judge Joan N. Ericksen ‘thereafter referred the Motion to
Dismiss to the uhdersigned fér report and recommendation. (Order? [Docket No. 15]).

On September 5, 201_7, Yang filed a Response in Oppositién to the Motion to Dismiss,
[Docket No. 19], and the present Motion to Aménd his Complaint, [Docket No. 21]. Briefing on
both Motions was completed on September 19, 2017, at which time the undersigned took the
Motions under advisement on the parties’ written submissions.

IL. PLAINTIFF’S MOTION TO AMEND COMPLAINT, [Docket No. 21]

As set forth above, after Defendants filed the preseht Motion to Dismiss, [Docket No. 9],
Yang filed a Motion to Amend his Complaint, [Docket No. 21]. Therein, Yang sought to bring
claims of wrongful imprisonment and intentional infliction of emotional distress in addition to
his § 1983 claim. ([Docket No. 21-2], 4-6). The Court will first rule on Yang’s Motion to Amend

his Complaint, [Docket No. 21]. See, Rickmyer v. Browne, 995 F. Supp. 2d 989, 1026-27 (D.

Minn. 2014) (noting that the Eighth Circuit has instructed that when faced with a motion to



amend and a motion to dismiss the same complaint, the Court should consider the motion to
amend first).

The section of the proposed Amended Complaint entitled “Allegations of Fact as to
Defendants” begins by stating: “The entire factual allegations ce.n be seen in the original
complaint filed by Plaintiff. See P. 6, and attached additional paper on p. 2 and can also be
seen in the Mlnnesota Court of Appeals decision. (See Exhlblt B) and the names of the
' defendant were herein attached in the original complaint. [sic]” ([Docket No. 21-2], 2). Later in
the proposed Amended Complaint, Yang states: “The proceedings’ [sic] paragraphs of the
Amended Complaint are incorporated by reference to the original complaint and in the
Minnesota Court of Appeals.” (See Exhibit B).” Id. In other portions of the proposed Amended
Complaint, Yang repeatedly refers to allegations made in the original Complaint. (See, e.g., Id. at

3 (“The acts of the above Defendants as set forth above and in the original complaint . . . .”), Id.

at 4 (“Plaintiff has suffered actual loss . . . as a direct and proximate result of the Defendants

cruel and wrongful invasion of his privacy as described in the original complaint.”), Id. at 6

(“The acts of Defendants as set forth in the original complaint and Amended Complaint . . . .””)

(emphasis added).

This Court’s Local Rule 15.1(a) provides: “Unless the court orders otherwise, any
amende(i pleading must be complete in itself and must not incorporate by reference ony prior
pleading.” By purporting to incorporate by reference the factual allegations in the original
Complaint, Yang’s proposed Amended Complaint fails to comply with Local Rule 15.1(a). It is
also not complete in itself, as it does not contain any specific factual allegations to support

Yang’s claims. Although Yang. is pro se, he must nevertheless comply with the Local Rules of

this Court. See, Bunch v. Univ. of Ark. Bd. of Trs., 863 F.3d 1062, 1067 (Sth Cir. 2017)



(“[Plaintiff’s] status as a pro se litigant did not excuse ﬁer from follbwiﬁg the local rules.”). The
failure to comply with applicable local rules can result in -denial of a party’s motion. See,
Rickmyer, 995 F. Supp. 2d at 1026.

Because Yang has failed to comply with the Local Rule 15.1(a) and has not submitted a
proposed Amended Complaint which is complete in itself, his Motion to Amend Comi)laint,
[Docket No. 21], is DENIED.?

IIl. DEFENDANTS’ MOTION TO DISMISS, [Docket No. 9]
1. Standards of Review |

(331

[Ilf an affirmative defense . . . is apparent on the face of the complaint . . . that

9%

[defense] can provide the basis for dismissal under Rule 12(b)(6).”” Raymond v. Bd. of Regents

of the Univ. of Minn., 847 F.3d 585, 589 (8th Cir. 2017) (quoting C.H. Robinson Worldwide,

Inc. v. Lobrano, 695 F.3d 758, 764 (8th Cir. 2012)). When considering a motion to dismiss under

Rule 12(b)(6), courts “look only to the facts alleged in the complaint and construe those facts in

the light most favorable to the plaintiff.” Riley v. St. Louis Cty. of Mo., 153 F.3d 627, 629 (8th

Cir. 1998) (citing Double D Spotting Serv., Inc. v. Supervalu, Inc., 136 F.3d 554, 556 (8th Cir
1998)), cert. denied 525 U.S. 1178 (1999). In addition to the face of the complaint, when

(11319

considering a motion under Rule 12(b)(6), the Court may consider materials “‘“necessarily

embraced by the pleadings and exhibits attached to the complaint.”””” Carlsen v. GameStop, Inc.,

833 F.3d 903, 910-11 (8th Cir. 2016). Courts must accept as true all of the factual allegations in

the complaint and draw all reasonable inferences in the plaintiff’s favor. Aten v. Scottsdale Ins.

Co., 511 F. 3d 818, 820 (8th Cir. 2008).

* The Court also notes that Yang’s Motion to Amend his Complaint, [Docket No. 21], could also be dismissed as
futile, as even the proposed Amended Complaint does not set forth claims upon which relief can be granted. Yang’s
proposed amendments do not alter the 6-year statute of limitations which bars his § 1983 claims, and his proposed
additional theories for recovery are not supported by any factual allegations whatsoever other than those which he
attempts to incorporate by reference from the original Complaint.

5



2. Analysis

Defendants argue that Yang’s Complaint fails to state a claim upon which relief can be
granted because it is clear from the face of the Complaint that his claims are barred by the
applicable statute of limitations. (Mem. in Supp., [Docket No. 11], 1). “[Section] 1983 actions
‘brought ih Minnesota are subject to a six-year statute of limitations.”” Rollins v. City of Albert
Lea, 79 F. Supp. 3d 946, 955 (D. Mlnn 2014). Defendants argue that the statute of limitations
period began running on the day Yang was subjected to the illegal seizure—November 7, 2010.
(Mem. in Supp., [Docket No. 11], 6). Therefore, because the present § 1983 claims were not
filed in this Court until March 28, 2017, Defendants contend that Yang’s claims are barred by the
6-year statute of limitations. (Id. at 6, 8-9).

Yang does not contest that the statute of limitations period is 6 years in length; rather, he
argues that because he could not bring a § 1983 action until -his conviction was overturned in
Minnesota state district court, the statute of limitations period did not begin running until his
conviction was overturned on June 18, 2012. (Mem. in Opp., [Docket No. 20], 3-4); see, also,

Heck v. Humphrey, 512 U.S. 477, 486-87 (1994) (holding that a plaintiff cannot maintain a

claim for damages which “would render a conviction . . . invalid” until the conviction has been
invalidated). Thus, according to Yang, the statute of limitations on_his § 1983 claims would not
expire until June 18, 2018, and his Complaint was timely. (Id. at 4).

The United States Supreme Court has held that “the accrual date of a § 1983 cause of
action is a question of federal law that is not resolved by reference to state law.” Wallace v.
Kato, 549 U.S. 384, 388 (2007) (emphasis in original). Moreover, accrual of a § 1983 cause of

(139

action is ““when the plaintiff has “a complete and present cause of action,” that is when ‘the

plaintiff can file suit and obtain relief.”” Id. (citations omitted). Therefore, in the case presently



before this Court, Yang’s § 1983 cause of action éccrued on the date that his Fourth Ameﬂdment
right were violated—November 7, 2010. See, Id. (§ 1983 claim based upon allegedly wrongful
arrest accrued “as soon as the allegedly wrongful arrest occufred”). |

Even if Yang’s arguments in opposition to the present Motion to Dismiss are construed as
contending that somehow the statute of limitations was tolled until after his resulting conviction

was invalidated, the Wallace Court has also rejected that argument. The United States Supreme

Court explained that Heck v. Humphrey, 512 U.S. 477 (1994), applies to defer accrual of a tort
cause of action “until the seﬁing aside of an extant conviction which success in that tort action
would impugn.” Id. at 393 (emphasis in original). In other words, for Heck to apply and toll the
statute of limitations on a § 1983 claim, there must be a conviction in place at the time of the
violation which would be invalidated >by success on the § 1983 claim. To argue otherwise is to
argue for “the adoption of a principle that goes well beyond Heck: that an action which would
impugn an anticipated future conviction cannot be brought until that conviction occurs and is set
aside. The impracticality of such a rule should be obvious.” Id. at 393. In Wallace, the United
States Supreme Court declined to adopt such an extension of Heck. Id. at 393-94. Rather, the
Wallace Court instructed that it is proper to file a § 1983 action at its accrual because such an
action_ may, if necessary, be stayed until the conviction in question is either affirmed or
invalidated. Id.

Applying the principles of Wallace to the case presently before the Court, Yang’s cz;use
of action oﬁ his § 1983 claims accrued on November 7, 2010, the day his Fourth Amendment
rights were violated. At that time, there was no 'conv.iction against him which could be
invalidated by a contemporaneous § 1983 claim based upon those Fourth Amendment violations.

Thus, Heck did not preclude Yang from bringing such § 1983 claims at that time. Moreover,



under Wallace, while Heck could operate to stay litigation on a timely filed § 1983 claim, it does
not toll the statute of limitations applicable to timely ﬁlilig ofa§ 1983 claim in the first instance.
Accordingly, the 6-year statute of limitations for Yang to pursue § 1983 claims based upon the |
November 7, 2010, violations of his Fourth Amendment rights expired on November 7, 2016.
Because Yang did not file his Complaint in this Court until April 13, 2017, his § 1983 claims
therein are barred by the affirmative defense of the statute of limitations. They are claims upon
which relief cannot be granted.
Accordingly, the undersigned recommends thaf Defendants’ Motion to Dismiss, [Docket
No. 9], be granted and the action be dismissed with prejudice.
IV.  CONCLUSION
1. For the foregoing reasons, IT IS ORDERED that:
1. Plaintiff’s Motion to Amend the Complaint, [Docket No. 21], is DENIED.
2. Based on the foregoing, and all the files, records, and proceedings herein, IT IS
HEREBY RECOMMENDED that:
1. Defendants’ Motion to Dismiss, [Docket No. 9], be GRANTED, and the

case be DISMISSED with prejudice. -

Dated: November 2, 2017 s/Leo 1. Brisbois
Leo I. Brisbois
United States Magistrate Judge

NOTICE

Filing Objectiohs: This Report and Recommendation is not an order or judgment of the District
Court and is therefore not appealable directly to the Eighth Circuit Court of Appeals.



Under Local Rule 72.2(b)(1), “A party may file and serve specific written objections to a
magistrate judge’s proposed findings and recommendation within 14 days after being served
with a copy of the recommended disposition[.]” A party may respond to those objections within
14 days after being served a copy of the objections. LR 72.2(b)(2). All objections and responses
must comply with the word or line limits set forth in LR 72.2(c).
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