












Footnotes

* Pursuant to 5th Cir. R. 47.5, the court has determined that this opinion should not be published and is not precedent

except under the limited circumstances set forth in 5th Cir. R. 47.5.4.

1 He also argues that his other ineffectiveness claims—failing to argue abandonment rage at the guilt phase and failing to

present a consistent theory of the case through guilt and punishment—resulted from counsel’s inadequate investigation.

Because we determine that the investigation was adequate, we deny a COA on those claims to the extent that they rely

on the allegation of insufficient investigation.

2 The state habeas court’s “determination of a factual issue [is] presumed to be correct,” and Gardner has “the burden

of rebutting the presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1). He has made

no such showing here.

3 Gardner argued to the state habeas court and federal district court that the investigation should have uncovered two

additional witnesses: Randy Reeves, the son of Sylvia and Donald who knew Gardner, and Billy Stone, Gardner’s friend

from when he served in the Army. He presents no argument that the district court erred with respect to its finding that

counsel was not deficient for failing to locate and present these witnesses and has therefore abandoned any such

argument. See, e.g., Crose v. Humana Ins. Co., 823 F.3d 344, 351 n.5 (5th Cir. 2016) (“We have consistently held that

failure to brief an issue in the opening brief abandons that issue on appeal. This rule is applied regardless of whether the

claims are intertwined or related.” (internal citations omitted)).

4 In Martinez, the Supreme Court held: “Where, under state law, claims of ineffective assistance of trial counsel must be

raised in an initial-review collateral proceeding, a procedural default will not bar a federal habeas court from hearing

a substantial claim of ineffective assistance at trial if, in the initial-review collateral proceeding, there was no counsel

or counsel in that proceeding was ineffective.” 566 U.S. at 17, 132 S.Ct. 1309. Trevino applied this rule to habeas

proceedings in Texas, where it is “virtually impossible for an ineffective assistance claim to be presented on direct review.”

569 U.S. at 417, 133 S.Ct. 1911 (internal quotation marks omitted).
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